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FOSDIOK  V.  GOODINO. 

[iCtnnuAv.M.] 

tana  Dr  Ba^AMsam  Teaoib.— Wbara  the  hubfliid  oonmy  to  two  ia 
«dty  ind  dMS  thonafter,  the  widow  shonld  haTO  dower  mtigniri!  oat  id 
each  dJHtmnt  poioel  of  the  land;  and  likewiie  if  ha  eott^aya  to  one^  and 
fta  latter  oofuwvj  in  aeparate  paroela  to  aeveraL 

kaamM  nr  Aoxnur— PtBADiva.— Tenanta  in  aeireralty  of  diatinot  paroela  of 
kad  cannot  be  Joined  in  a  writ  of  dower.  In  dower,  aeveral  tenaaoj 
Bont  be  nleadiid  in  abataoiant:  nm>tennre  niav  be  alao  nlnadfwl  in  ber. 

Sowift  Mufe  niM  habei,  wherein  the  plaintifF  demanded 
agiinetfhe  defendants  her  third  part  of  a  certain  meesnage  or 
tEMsiot  land,  by  right  of  a  seisin  of  her  late  husband.  It  was 
agreed  thaitiie  husband  was  seised  in  fee  of  the  premises  in  his 
life-time,  and  during  the  time  of  the  marriage;  that  the  United 
States,  before  his  death,  levied  on  the  same,  on  a  judgment  ob- 
tttned  against  the  husband;  that  the  United  States  afterwards 
sold  and  oonToyed  the  same  in  fee  to  Caleb  Graflfam,  deceased, 
late  husband  of  Anne,  one  of  the  tenants;  that  said  Anne,  after 
tlie  death  of  her  husband,  and  before  the  decease  of  the 
demandant's  husband,  had  one  third  part  of  the  premises  set 
ofrto  her  in  dower;  that  Oooding,  the  defendant,  purchased  the 
vbole  estate  of  Caleb  Graflfam,  including  the  reversion  of 
dower,  and  was  in  the  actual  occupation  of  the  other  two  thirds 
of  the  premises;  and  in  this  way  Gooding  and  Anne  Graftam 
were  tenants  at  the  time  action  was  brought.  Anne  GraflGun 
uilered  a  default.  No  plea  in  abatement  was  put  in  by  Good- 
ing; and  the  question  now  submitted  was,  whether  the  demand* 
tnt  is  now  entitled  to  maintiain  her  action  against  the  tenant, 
I,  jointly  with  the  said  Anne. 
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DavieSf  for  demandant. 
WhUman,  for  tenant. 

« 

By  Ooorty  Mellbn,  0.  J.*^  At  the  hearing  of  this  canee  "vre 
Ustened  with  much  pleaenre  to  the  learned  and  able  diaoosBion 
Df  its  merits;  and  having  since  examined  most  of  the  anthoritiea 
io  which  we  hare  been  referred,  we  have  at  length  arrived  at 
what  we  believe  to  be  a  correct  and  legal  conolnsion.  In  the 
argument  two  questions  have  been  presented  for  our  considera- 
tion: 1.  Was  the  action  rightly  commenced  against  the  two 
tenants  jointly?  2.  If  not,  can  the  tenant  Gk)oding,  the  other 
tenant  being  defaulted,  now  object  to  this  joinder,  and  thereby 
defeat  the  action,  no  other  plea  in  abatement  having  been  put 
inf 

The  statement  of  fiicts  shows  the  respective  character  and 
rights  of  the  two  tenants,  their  relation  to  the  demandant,  and 
to  each  other.  At  the  commencement  of  this  action,  they  were 
tenants  of  the  freehold  in  severalty  of  distinct  parcels  of  the 
premises  whereof  dower  was  demanded.  Numerous  authorities 
were  cited  and  arguments  urged  to  prove  that  the  seisin  of  the 
dowress  is,  in  consideration  of  law,  a  continuation  of  the  seiaixt 
of  the  husband,  as  to  priority  of  right  of  dower  and  the  mode 
of  assignment.  We  deem  this  principle  of  law  to  be  well  set- 
tled, subject  to  certain  limitations  hereafter  mentioned;  and 
we  shall  not  dwell  on  this  part  of  the  case,  but  proceed  to  the 
examination  of  some  pthars,  involved  in  a  degree  of  doubt  and 
uncertainty. 

As  a  consequence  flowing  from  the  principle  just  stated,  the 
counsel  for  the  demandant  contends  that  the  original  seisin  of 
the  husband  entirely  overreaches  and  defeats  every  land  of  sub^ 
sequent  seisin  that  may  be  acquired  alter  his  alienation  or 
death.  Our  statutes  provide  two  modes  by  which  a  widow  may 
obtain  the  assignment  of  her  dower;  and  one  or  the  other  of 
these  modes  is  to  be  adopted,  according  to  circumstances.  In 
those  cases  in  which  the  husband  dies  seised,  provision  is  made 
for  the  assignment  of  dower  by  the  judge  of  probate;  and  in 
such  cases  this  course  is  almost  universally  pursued.  It  is  a 
subject  peculiarly  appertaining  to  the  jurisdiction  of  the  pro- 
bate court;  and  in  the  case  of  Sheaf e  v.  O'Neill  9  Mass.  9,  it  ia 
considered  as  the  correct  mode  of  proceeding.  But  the  power 
of  the  judge  is  confined  to  those  cases  in  which  the  husband 
dies  seised.    If  in  his  life-time  he  had  parted  with  the  estate, 

«  TlM  ooni  •!  iblt  time  ooasliled  Of  «te  eliief  JnrtiM,  Pnbto  aaa  WtilBB,  17, 
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and  tlie  aamgnee  holds  and  owns  it,  the  joxiadioiioii  of  the  pro- 
teto  eoort  does  not  extend  to  it.  In  sodi  cases,  and  snoh  only, 
it  18  neceesazy  to  institate  a  suit  at  common  law;  perhaps  ire 
maj  say  that  in  such  cases  only  can  it  be  proper  so  to  do. 

It  seems  to  be  admitted  that  the  husband,  in  his  life-time, 
may  by  his  conTeyanee,  in  some  degree  impair  the  widow's 
light  oi  dower,  though  he  cannot  defeat  it;  that  is  to  say,  if  he 
■hould  die,  not  having  alienated  any  portion  of  his  estate,  his 
vidow  could  legally  be  endowed  in  solido;  but  if  he  should 
eonTey  his  estate  to  four  different  persons,  one  distinct  parcel 
to  each,  and  die,  the  widow  must  demand  and  rec^ve  dower  of 
ibe  four  differant  grantees,  in  four  different  parcels;  and  this 
may  essentially  impair  the  value  of  her  dower,  though  not  in 
nxj  degree  lessen  the  proportion.  The  case  of  Porter  t.  Wheeler, 
13  Mass.  504,  seems  to  adopt  and  proceed  upon  this  principle. 
It  recognises  the  power  of  the  husband  to  affect  the  widow's 
lights  to  a  certain  extent  by  his  act  of  conTeyanee,  and  impair 
them  by  qualifying  the  mode  of  her  enjoyment  of  them. 

The  case  of  Porter  t.  Wheder  goes  no  further  than  to  declare 
the  effect  of  a  sale  and  conTeyanee  by  the  husband  of  a  part  of 
the  estate  to  one  person,  he  continuing  to  own  the  residue;  and 
this  is  supposed  to  be  essentially  different  from  the  case  where 
the  husband  couTcys  the  whole  estate  to  one  man,  and  this 
grsntee  afterwards,  and  in  the  life-time  of  the  husband,  makes 
a  division  of  the  estate,  by  selling  it  to  two  persons,  in  two  dis- 
tinct parts.  According  to  the  argument  of  the  demandant's 
counsel,  the  widow,  in  this  latter  case,  might  demand  her 
dower  against  these  two  after-purchasers  jointly^  The  ques- 
tion is  deserving  of  consideration,  whether  there  be  any  legal 
distinction  in  the  two  cases.  Where  the  husband  conveys  the 
estate  to  two  or  more  in  severalty,  the  act  is  admitted  to  bind 
the  wife,  to  a  certain  extent;  and  the  reason  is  because  it  is  his 
Bet,  by  virtue  of  which  the  partition  is  effected.  Now  is  it  not 
his  act,  which  causes  the  partition  in  the  other  case  stated.  If 
the  husband  sells  his  estate  to  A.  and  B.  in  equal  parts  in  sev- 
eralty, he  then  directly  makes  the  division;  if  he  sells  the 
whole  estate  to  C.  who  sells  it  to  A.  and  B.  in  equal  parts  in 
Bsveraliy,  then  the  husband  makes  the  division  indirectly;  and 
it  would  seem  that  when  this  second  conveyance  is  made  by  O. 
to  A  and  B.  in  the  life-time  of  the  husband,  the  consequences 
as  to  the  widow,  in  respect  of  dower,  would  be  the  same.  In 
the  one  case,  the  husband  divides  the  estate  himself  and  by  his 
own  deed;  in  the  other,  he  sells  the  whole  estate,  and  parts 
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with  all  oontrol  oyer  it;  and  thereby  expreBsiy  authorizes  his 
grantee  to  divide  the  estate  into  as  manj  parcels  as  he  may 
think  proper. 

The  facts  in  the  case  of  Porter  y.  Wheeler,  and  other  cases 
bearing  on  this  point,  did  not  reqnire  an  examination  of  the 
principle  of  law  as  to  the  operation  of  the  hnsband's  deed 
^zcept  where  he  made  the  partition  by  his  own  immediate  act; 
bat  we  apprehend  the  same  principle  must  be  applied  in  the 
case  where  the  partition  of  the  estate  is  made  by  an  assignee  of 
the  husband,  before  the  widow  comes  forward  to  demand  her 
dower.  In  both  cases  it  is  the  act  of  the  husband,  mediate  or 
immediate,  which  creates  the  severance  of  the  estate,  and  to 
the  extent  before  mentioned,  qualifies  the  rights  of  the  widow. 

The  next  inquiry  is,  whether  the  principle  which  we  haTO 
been  examining  is  applicable  to  the  case  before  us.  It  does 
not  appear  that  Fosdick,  the  husband  of  the  demandant,  ever 
did  in  his  life-time  alienate  the  estate  in  question  by  any  legal 
act  or  instrument;  but  still  he  did  not  die  seised  of  it,  because 
the  United  States  extended  their  execution  upon  it  to  satisfy  a 
judgment  they  had  obtained  against  him  for  a  debt  which  he 
owed  them.  He  did  not  redeem  the  estate  within  the  time  by 
law  allowed  for  its  redemption,  whereby  it  Tested  absolutely  in 
the  United  States.  This  is  a  statute  purchase  of  the  estate* 
differing  from  a  common  purchase  only  in  this,  that  the  price 
was  determined  by  indifferent  judges,  and  the  transfer  of  the 
fee  was  not  purely  Toluntaiy;  but  the  effect  of  the  extent  was 
to  pass  all  Fosdick's  title  and  estate  in  the  premises,  and  his 
deed  could  hsTC  done  no  more.  Why  should  any  legal  distinc- 
tion exist  between  the  two  cases,  in  relation  to  the  widow's 
dower  ?  If  the  husband  can,  to  a  certain  extent,  impair  her 
dower,  as  to  the  mode  of  enjoying  it,  by  a  conveyance  by  his 
deed,  why  should  not  a  conveyance  by  extent  have  the  same 
effect,  it  being  made  to  satisfy  a  judgment,  and  thereby  to  dis- 
charge a  debt  which  the  husband  had  an  unquestionable  right 
to  contract.  In  regard  to  the  point  under  consideration,  what 
difference  can  there  be  between  a  husband's  contracting  a  debt 
of  one  thousand  dollars,  and  paying  it  by  a  piece  of  real  estate 
which  he  conveys  to  his  creditor  by  deed,  and  his  suffering  him- 
self to  be  sued  for  the  debt,  and  the  same  land  to  be  taken  by 
execution  in  satisfaction  of  the  debt  ?  If  then,  the  extent  be 
similar  in  its  effects,  to  a  deed  from  Fosdick  to  the  United 
States,  the  question  will  not  be  varied  by  the  subsequent  con« 
veyances  from  the  United  States  to  Paine,  and  from  Paine  to 
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OnBuax;  aa  these  owed  their  origin  to  FoBdiok's  acts,  in  con- 
tmeting  a  debt  to  the  United  States. 

Thoa  by  the  act  of  Fosdick,  the  estate  in  question  was  once 
ihepropertj  of  Gxaffiun,  whereby  Anne  Oraflbm,  his  widow,  be- 
came entitled  to  her  dower,  and  her  husband  dying  before 
Fofldick,  that  dower  has  been  assigned  to  her,  in  virtue  of  which 
tasignment  she  now  chiims  and  possesses  a  portion  of  the 
premises  described  in  the  writ,  and  Gooding,  as  purchaser, 
dsims  and  possesses  the  residue,  including  the  reversion.  Each 
of  the  defendants  is  tenant  in  severalty  of  a  sufficient  estate, 
(me  owning  and  possessiDg  a  freehold,  and  the  other  a  fee- 
ample.  If  this  reasoning  be  correct,  it  seems  to  follow  con- 
dusively  that  the  tenants  were  improperly  joined  in  this  action. 
Bot  we  proceed  to  examine  the  cause  on  other  grounds,  and 
independently  of  the  analogies  above  suggested.  It  does  not 
appear  in  more  than  one  or  two  of  the  ancient  cases  cited, 
lAeiher  the  defendants,  who  were  joined  in  an  action  of  dower, 
weie  several  or  joint  occupants  and  tenants  of  the  freehold;  as 
in  the  cases  cited  from  Bastell,  235,  Dower;  Yiner,  Dower,  M. 
a.  2;  7  Hen.  YI.,  83,  84.  The  case  from  Fitzherbert,  relied  on 
by  the  counsel,  is  open  to  the  same  remark.  The  terms 
"several  tenants"  do  in  no  wise  imply,  in  all  cases;  that  they 
were  tenants  in  severalty,  of  distinct  parcels.  The  word 
''several"  is  often  used  numerically.  The  same  remark  as  to 
uncertainty  is  admitted  by  the  plaintiff's  counsel  to  be  appli- 
cable to  the  case  from  8  Ld.  Baym.  161.  The  case  cited  from 
Yiner,  275,  Dower,  L.  a.  9,  is  equally  uncertain  as  to  the  nature 
of  the  tenancy,  whether  joint  or  several.  Neither  can  anything 
certain  be  inferred  from  the  passage,  cited  from  the  note  in  8 
Chit  PL  693.  The  words  are:  "  The  action  of  dower  should  be 
brought  against  all  the  tenants  of  the  freehold."  Does  this 
mean  several  tenants  f    Certainly  not. 

With  this  uncertainty  before  us  as  to  the  precise  nature  of 
the  facts  in  many  of  the  old  cases,  it  may  afford  us  light  to  look 
into  books  of  more  modem  date.  The  learning  and  indef  ati- 
gable  research  of  Chitty  entitle  him  to  much  respect  as  a  special 
pleader.  In  his  third  volume,  601,  we  are  furnished  with  the  pleas 
m  an  action  of  dower  against  two  persons.  They  were  submitted 
to  the  examination  of  Ifr.  Warren,  who  gave  the  following 
opinion:  ''As  there  is  in  this  case  a  separate  tenancy,  there 
onght  to  be  separate  actions,  and  the  defendants  having  sever- 
ally pleaded  non-tenanqr,  I  think  the  actions  ought  to  be  dis- 
continued and  new  ones  brought  against  each  respective  tenant.'* 
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The  "  BOB-ienaacy  *'  wbich  each  one  pleaded  most  hare  been  as 
to  part  only  of. the  premises,  otherwise  a  new  action  wonld  not 
have  been  commenced  against  each.  This  last  cited  passage 
seems  to  explain  the  other,  above  qaoted  from  the  same  yolume. 

Booth,  in  many  places,  speaks  of  the  similarity  of  the  plead- 
ings in  actions  of  dower  to  those  in  other  real  actions.  Some 
years  since  it  was  iisnal  in  writs  of  entry,  to  declare  against  a 
number  of  disseizors  in  one  writ,  although  they  were  in  posses- 
sion of  different  parcels  of  the  demanded  premises,  and  each 
claiming  independently  of  the  others.  Many  caases  com- 
menced in  this  manner  were  finally  decided,  but  in  an  action 
pending  when  the  late  Chief  Justice  Parsons  came  upon  the 
bench,  he  corrected  the  practice,  and  by  consent  of  parties  all 
the  tenants  but  one  were  struck  out  of  the  writ.  Since  that 
time  it  has  uniformly  been  the  course  of  proceedings  to  com- 
mence actions  against  each  tenant  who  claimed  and  occupied  in 
scTeralty.  The  principle  is  clearly  stated  in  Vamum  v.  ^&6o£, 
12  Mass.  480  [7  Am.  Dec.  87].  In  this  manner  the  confusion 
arising  from  the  trial  of  distinct  and  different  rights  in  the  same 
action  has  been  ayoided,  and  legal  principles  and  forms  of  pro- 
ceeding have  been  restored.  The  same  convenience  results 
from  adopting  similar  principles  in  actions  of  dower.  If 
separate  tenants  are  joined  in  actions  of  dower,  questions  dis- 
tinct and  independent  in  their  nature  may  require  decision. 
One  may  plead  a  release  of  dower  as  to  the  premises  he  holds 
in  severalty;  another  may  plead  that  there  has  been  no  demand 
ever  made  by  the  plaintiff,  in  fact  there  maybe  as  many  distinct 
trials  as  there  are  parties.  Nothing  but  consent  on  the  part  of 
the  defendants  can  rendeir  such  a  mode  of  proceeding  admissi- 
ble. 

But  it  is  contended  that  Qooding  being  the  owner  of  the  re- 
version, stands  in  the  place  of  the  heirs  of  Oraffam;  that  there 
is  therefore  such  a  privity  between  the  defendants  that  he 
ought  to  be  joined  in  the  action  with  Anne  Oraffam,  the  widow 
and  tenant  in  dower;  because  he  would  be  liable  to  voucher  to 
save  his  estate,  and  that  by  such  joinder  the  delay  of  vouching 
would  be  avoided.  But  this  delay  cannot  be  the  ground  of  any 
argument,  and  perhaps,  according  to  our  practice,  no  such 
voucher  would  be  necessary  or  proper.  The  proceedings  in  our 
courts  respecting  voucher  to  warrant  are  essentially  variant 
from  those  in  use  in  England,  either  formerly  or  at  the  present 
4ay,  and  we  cannot  reason  from  these  with  accuracy  or  safety. 
With  us,  the  warrantor  of  the  tenant  may  be  vouched;  but  yet 
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be  is  oerer  joined  in  the  action  originally,  and  he  need  not 
come  into  court  after  he  is  Tooched.  The  object  in  Tiew,  and 
the  ad^anta^e  in  Teaching  him  is,  that  the  record  of  the  pro* 
ceedings  and  judgmttit  in  the  action  against  the  tenant  may  be* 
come  legal  evidence  in  an  action  to  be  brought  by  the  tenant 
sgaiust  the  warrantor  or  his  representatiTes  on  his  coTenants. 
We  therefore  do  not  particnhurly  notice  the  namerons  authori- 
ties  on  this  head  died  by  the  demandant's  counsel,  as  we  con- 
sider the  application  of  them  to  this  cause  as  at  least  very 
doabtfnL  Besides,  it  should  be  remembered  that  Oooding 
owns  a  pari  of  the  estate  in  fee-simple,  exdusiTe  of  the  rever- 
fion,  to  which  the  foregoing  objection  cannot  apply. 

Bat  if  the  cases  dted  from  the  early  year  books  did  show  ex- 
plicitly that  Beyeral  tenants  holding  distinct  parcels  in  severalty 
of  the  lands  whereof  dower  was  claimed  were  joined  in  one 
action,  still  there  exists  an  argument  with  us  against  such  join- 
der, which  did  not  exist  at  that  time  in  England.  Before  the 
statute  of  Merton,  20  Hen.  m.,  ch.  1,  no  damages  were  recov- 
ecable  in  actions  of  dower,  even  against  the  heir,  in  those  cases 
where  the  husband  died  seised,  and  against  the  assignee  of  the 
husband  that  statute  gave  no  action.  But  by  our  laws,  damages 
nay  be  recovered  after  demand,  in  all  cases  against  the  person 
baring  the  legal  estate;  as  is  settled  in  the  case  of  Parker  v. 
Murphy,  12  Uass.  485.  If,  then,  a  joint  action  of  dower  can  be 
maintained  against  several  persons  claiming  and  holding  dis- 
tinct parcels,  the  consequence  will  be  the  assessment  of  joint 
damages,  in  cases  perhaps  where  some  of  the  defendants  may 
be  unable  to  pay  their  proportion;  and  of  course  those  who  are 
of  ability  must  pay  the  whole,  and  seek  their  remedy  against 
one  or  more  co-defendants  unable  to  reimburse  them.  Besides, 
it  may  appear  on  trial  that  much  larger  damages  ought  to  be 
lecovered  against  some  of  the  defendants  than  against  others. 

There  is  another  argument  deserving  consideration  which 
tends  very  plainly  to  show  the  impolicy,  if  not  injustice  of 
allowing  a  joint  action  of  dower  to  be  maintained  against  several 
peraons  holding  in  severalty  parcels  of  the  estate  formerly  be« 
longing  to  the  husband,  whether  they  hold  as  immediate 
grantees  under  him,  or  as  assignees  of  such  grantees,  and 
strengthens  the  argument  in  favor  of  the  principle  we  would 
establish.  If  the  husband  in  his  life-time  sold  the  estate  to  A. 
B.  and  O.  in  distinct  parcels,  without  warranty,  each  purchaser 
trodd  estimate  the  loss  which  he  might  sustain  shoidd  the  wife 
ol  the  grantor  survive  him  and  demand  her  dower.    Or  if  the 
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husband  sold  with  warranty  to  each,  he  could  estimate  very 
nearly  the  sum  in  damages  which  each  grantee  could  recover  of 
his  representatiTes  if  the  wife  should  surrive  and  demand  ber 
dower.    Now  in  the  case  stated,  it  is  admitted  that  several  ac- 
tions of  dower  must  be  brought.    Suppose  the  husband  sold  the 
whole  estate  to  A.,  and  he  sold  it  in  three  distinct  parcels  to  B. 
0.  and  D.    If  A.  gave  no  warranty  to  either  of  these  purchasers, 
the  price  given  by  each  would  be  regulated  in  some  degree  by 
the  liabiliiy  to  dower,  and  consequent  reduction  of  value.    This 
diminution  could  be  estimated  by  each  purchaser,  and  thus  be 
would  make  his  contract  with  understanding  and  fairness.   Bat 
if  the  principle  contended  for  by  the  plaintiff's  counsel  be  cor- 
rect, a  joint  action  might  be  maintained  against  B.  C.  and  D., 
and  the  dower  be  so  assigned  as  to  swallow  up  the  whole  tract 
conveyed  to  B. ,  who  would  thus  be  left  destitute  of  any  remedy, 
and  actually  suffer  a  loss  three  times  greater  than  he  anticipated 
or  had  any  reason  to  expect.    And  if  A.  sold  to  each  with  war- 
ranty, still  B.  might  be  placed  in  the  same  situation,  should  bis 
warrantor  prove  unable  to  indemnify  him  on  his  covenant.     It 
is  true  the  chance  of  future  insolvency  must  always  be  taken  by 
the  purchaser  in  cases  of  warranty;  but  this  is  no  good  reason 
why  a  principle  of  law  should  be  adopted  or  sanctioned,  by 
which  such  purchaser  should  be  compelled  to  incur  the  hazard 
of  losing  three  times  the  amount  which  was  contemplated, 
either  by  him  or  his  grantor.    The  inconvenience  and  injustice 
in  the  case  last  supposed,  of  a  division  of  the  estate  by  the 
grantee  of  the  husband,  are  equally  as  great  as  in  the  case  where 
the  husband  himself  makes  the  division  by  his  own  deeds;  and 
it  does  not  readily  occur  to  us  what  sounder  reason  there  can  be 
why  the  same  legal  principles  should  not  be  applied  to  both;  or 
why,  in  either  case,  an  action  of  dower  should,  in  this  State,  be 
maintained  against  grantees  jointly.    We  cannot  perceive  any 
justice  or  reason  in  requiring  a  course  of  proceedings  leading  to 
such  results,  introducing  inconveniences  and  perplexities,  and 
often  producing  losses  and  damage  which  cannot  be  repaired. 
We  do  not  consider  our  statute  as  in  any  manner  altering  the 
common  law  with  respect  to  the  mode  of  declaring  in  actions  of 
dower,  by  using  the  plural  expression  **  persons,"  in  describing 
those  against  whom  the  action  may  be  brought.    The  words  of 
the  statute  may  be  satisfied  by  supposing  them  to  mean  all  per- 
sons claiming  right  or  inheritance  in  the  estate  jointly.    But 
we  need  not  resort  to  such  arguments,  because  this  kind  of  lan- 
guage is  common  in  statutes  where  a  joinder  of  different  offend- 
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ers,  debtors  or  delinquents  in  the  same  indictment  or  action 
was  neTer  contemplated  bj  the  legislature.  Under  this  head 
we  will  mention  one  argument  more,  which  does  not  seem  to 
admit  of  an  answer. 

According  to  all  authorities  upon  this  subject,  it  is  perfectly 
clear  that  in  real  action,  and  among  others,  in  actions  of  dower, 
sereral  tenancy  may  be  pleaded  in  abatement,  and  that  it  is  a 
good  plea.  This  principle  seems  to  be  as  clearly  laid  down  as 
the  principle  that  in  actions  of  assmmpsU  the  omission  to  join  all 
tiie  joint  promisors  as  defendants  may  be  pleaded  in  abate- 
ment, and  that  such  plea  is  good.  The  authorities  as  to  the 
plea  in  abatement  of  several  tenancy  will  be  noted  under  the 
next  head.  They  establish  the  principle  that  in  actions  of  dower 
sereral  persons,  claiming,  holding  and  owning  distinct  parcels 
of  the  estate  whereof  dower  is  demanded  cannot  legally  be 
joined  as  defendants  in  the  same  action.  The  books  show,  with 
equal  clearness,  that  in  actions  of  assumpsii  all  the  joint  prom- 
isors must  be  joined.  A  joint  action  in  the  one  case,  and  an 
action  not  embracing  all  the  joint  promisors  in  the  other,  can- 
not be  maintained,  unless  in  the  real  action  the  exception  to  the 
joinder,  and  in  the  personal  action  to  the  nooi-joinder,  has  been 
waived,  either  expressly  or  by  implication.  This  leads  us  to 
the  consideration  of  the  second  question  presented  by  the  case. 

2.  Can  the  tenant  Oooding  now  object  to  the  joinder  of  the 
two  tenants  in  this  action,  no  plea  in  abatement  having  been 
filed  in  the  case;  or  in  other  words,  must  several  tenancy  be 
pleaded  in  abatement? 

In  Ihigland,  non-tenure  is  pleadable  in  abatement  only 
Booth,  28;  Ck>myn'8  Dig.  Abatement,  F.  14.  The  same  princi- 
ple was  recognized  in  Massachusetts  in  the  case  of  Keith  ▼.  Swan, 
11  ITass.  216.  Afterwards  in  the  case  of  PrescoU  y.  Hutchinson, 
13  Mass.  445,  it  was  decided  that  a  disclaimer  was  good  as  a 
plea  in  bar,  having  long  been  used  as  such;  and  in  Otis  v.  War* 
rm^  14  Id.  229,  it  was  decided  that  non-tenure  might  also  be 
pleaded  in  bar.  If,  therefore,  the  present  action  had  been 
commenced  against  Gooding  only,  and  he  had  pleaded  in  bar 
non-tenure  as  to  all  or  a  part  of  the  premises  described,  such 
plea  would  have  been  good  here,  though  not  in  England.  As 
to  the  plea  of  several  tenancy,  it  does  not  appear,  by  any  decis- 
ions in  Massachusetts,  to  have  changed  its  original  character. 
In  the  English  books  of  authority  it  is  always  considered  as  a 
plea  in  abatement:  Booth,  84;  Bast.  Ent.  866,  a;  6  Jacobs* 
Diet  68;  Ck>myn's  Dig.  tit.  Abatement,  F.  12.     ''  If  an  action 
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be  sued  against  seyenly  it  may  be  pleaded  in  abatement  that 
they  hold  severallj/'  **  So  in  mori  d'anoestar,  seyexal  tenancy 
is  a  good  plea/'  ''  So  in  dower."  See,  also,  8  Ohitty,  601,  602. 
Though  it  is  said  in  the  books  quoted  that  seTeral  tenancy  and 
non-tenure  may  be  pleaded  in  abatement,  the  meaning  is  that 
they  mnst  be.  They  are  classed  among  those  things  which  may 
be  pleaded  in  abatement,  as  distinguished  from  those  which 
form  another  class,  and  are  pleadable  in  bar.  By  omitting  to 
plead  his  seyeral  tenancy,  the  tenant  Gooding  must  be  consid- 
ered as  haying  waived  all  objections  to  the  form  of  the  action, 
and  he  is  now  precluded  from  urging  them  on  the  trial  of  the 
merits.  The  authorities  on  this  point  are  clear,  and  they  settle 
the  question  in  favor  of  the  demandant. 

We  might  have  decided  this  last  point  alone,  sparing  onr- 
selves  the  labor  of  examining  the  other  and  principal  question. 
But  as  this  was  fully  argued  by  the  counsel,  we  concluded  to 
give  an  opinion  on  that  also;  espedaUy  as  it  may  be  usefol  in 
regulating  the  practice  in  future  actions  of  this  nature. 
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[1  QfwwrmMhT,  79.] 

Ceab!TBB  a  Contbaot.— a  statute  grantmg  corporate  powen  ib  inopetmfciTe 
till  it  18  accepted,  bat  after  acceptance,  it  becomes  a  contract 

BxviVAL  ov  Ck)BFORAnoir. — ^After  the  expiration  of  the  charter  of  a  l^»*lri»g 
oompany,  it  may  be  revived  in  all  its  original  force,  by  a  sabaeqiMnt 
statute,  which  will  merely  revive  the  former  corporation,  and  will  not 
create  it  anew. 

Assumpsit  upon  a  note,  known  as  a  stock  note.  In  a  case 
stated,  it  was  agreed  that  the  Lincoln  &  Eennebeck  Bank  was 
incorporated  twenty-third  of  June,  1802,  to  continue  for  ten 
jrears,  from  the  first  Monday  of  October,  1802;  that  by  an  act 
passed  on  the  first  of  Jane,  1812,  certain  banks  were  continued 
^th  all  their  powers  till  the  first  Monday  of  October,  1816,  and 
Iby  a  later  act  these  banks  were  continued  for  a  furtiier  period 
of  three  years.     The  material  question  is  stated  in  the  opinion. 

B.  WiCUamSy  for  plaintiff. 

LongfeUow  and  Ames,  for  defendant. 

By  Court,  Mkllen,  0.  J.  This  case  comes  before  us  en  an 
agreed  statement  of  facts,  and  was  submitted  vrithout  argument, 
on  the  ground  that  all  the  general  reasoning  in  relation  to  the 
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snbject,  had  been  gone  into  in  ihe  ease  of  Fnier  t.  The  Bum 
Bank  [8  Am.  Dec.  185],  which  canse  has  been  recently  decided 
hj  the  sapreme  judicial  conrt  of  Maasaohnfletts,  and  we  are  now 
marelj  called  upon  to  decide  whether  the  difference  between 
the  two  eases  as  to  some  of  the  facts  will  varj  the  principles  of 
law  by  which  the  case  must  be  determined. 

There  are  only  two  points  in  which  the  cases  differ.  In  th« 
case  before  ns  a  bank  is  plaintiff,  in  the  other  a  bank  was  de- 
fendant, and  in  the  present  case  the  act  of  June  1, 1812,  con- 
tinned  the  powers  of  this  and  other  banks  until  the  first  Monday 
of  October,  1816;  and  the  second  act  for  continuing  or  reviTing 
the  powers  of  banks  did  not  pass  till  December  14, 1816,  more 
than  two  months  after  the  first  extending  act  had  ceased  to 
operate;  whereas,  in  the  other  case,  the  extending  act  was  passed 
some  weeks  before  the  expiration  of  the  charter  of  the  Essex 
Bank. 

We  have  examined  the  opinion  of  the  court  in  the  latter  case, 
and  are  perfectly  satisfied  with  their  reasoning  and  conclusion; 
and  we  are  of  opinion  that  the  same  principles  ought  to  govern 
both  cases.  The  chief  justice  in  pronouncing  the  decision  of 
HiB  court  in  the  action  against  the  Essex  Bank,  obserres:  *^  We 
think  it  no  objection  that  this  additional  term  should  be  granted 
hj  an  act  made  subsequent  to  the  time  when  the  charter  was 
gianted.  A  debtor  to  the  bank  could  not  object  to  a  suit  on  the 
ground  that  the  original  term  of  the  charter  had  expired,  for  the 
Teiy  bringing  of  the  action  would  be  an  acceptance  of  the  char- 
ter." We  apprehend  that  the  same  principle  of  law  applies  to 
an  act  continuing  a  charter  beyond  its  original  term,  as  to  the 
act  which  granted  the  charter;  that  is,  in  both  cases  the  grant 
Of  diartered  powers,  must  be  accepted,  because  a  charter,  and 
the  extension  of  it,  are,  till  so  accepted,  inoperatiye,  but  when 
accepted,  they  become  contracts.  Nor  do  we  perceive  that,  on 
this  principle,  it  is  of  importance  whether  the  extending  act  is 
passed  before  or  after  the  expiration  of  the  original  charter. 
Acceptance  is  necessary  in  both  cases. 

By  bringing  the  present  action  the  plaintiffs  have  declared 
their  acceptance  of  the  new  powers  granted  to  them  by  the  ex- 
tending or  reviiring  act  of  December  14th,  1816;  and  of  course 
are  liable  to  be  sued  by  their  creditors,  as  well  as  empowered 
to  enforce  payment  by  their  debtors.  It  would  be  a  harsh 
and  unjust  principle,  which  would  compel  them  to  pay  their 
debts  because  they  have  accepted  the  new  powers,  ud  yet 
deny  them  the  use  of  legal  process  to  enable  them  to  collect 
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the  fundfl  neooesaxy  for  the  puipose.  If  it  ahonld  be  urged, 
as  it  has  been,  that  there  is  no  assent  on  the  part  of  the  debtors 
of  the  bank  to  the  extension  of  the  oharter,  and  that  the  bring- 
ing of  this  suit,  though  it  may  be  proof  of  acceptance  on  the 
part  of  the  bank,  is  not  so  on  the  part  of  Bichardson;  it  may 
be  replied,  in  addition  to  what  has  been  before  observed,  thai 
it  appears  by  the  agreement  of  the  parties  that  the  note  in  suit 
is  a  stock  note,  and  of  course  Bichardson  is  a  stockholder. 
He  is  then  bound  by  the  act  of  acceptance  on  the  part  of  ihe 
directors,  the  prosecution  of  this  action.  The  stockholders  are 
bound  by  their  official  acts,  within  the  limits  of  their  ordinary 
duties.  Besides  it  is  for  the  interest  of  the  defendant,  as  one 
of  the  stockholders,  that  the  debts  due  to  the  corporation 
should  be  faithfully  collected  and  applied. 

We  all  are  of  opinion  that  the  action  is  maintainable,  and 
according  to  the  agreement  of  the  parties  the  defttidant  mnst 
be  defaulted. 


Bbthum  V.  Turner. 

[1  OsBnoiiAF,  1114 

VKmamanaa  of  Gbabt  ibox  UaAOB.— Agenenl  uaago^like  that  of  depotitiiig 
lumber  on  the  buiki  of  a  river,  aooompanied  by  no  daim  of  title^  nor  an 
intentioii  to  oocnpy  the  land  in  ezdiudon  of  the  owner^a  xi^ta,  fnnuahea 
no  presumption  of  a  grant. 

Tbbspass.  General  issue  pleaded,  with  leare  to  give  special 
matter  in  CTidence.  The  material  question  was  whether  a  cer- 
tain usage  by  which  the  inhabitants  had  been  accustomed  to 
deposit  lumber  on  the  banks  of  a  river,  would  justify  a  pre- 
sumption of  a  grant.  The  opinion  on  this  point  is  only  given; 
the  other  point  being  merely  of  local  interest. 

JUen,  for  plaintifll 

Bond,  for  defendant. 

By  Court,  Msllbst,  0.  J.  As  to  the  second  ground  of  the 
motion,  it  is  necessary  to  attend  to  some  facts  in  the  report  of 
the  judge  respecting  the  ownership  of  the  locus  in  quo,  the 
former  owners  of  it,  and  the  situation  of  the  adjoining  lots.  It 
appears  that  there  is  a  highway  leading  to  the  river  through 
and  over  the  land  in  question;  that  thei!8  were  no  definite  limits 
to  the  supposed  public  landing;  that  it  was  usual  for  any  per- 
sons to  deposit  their  lumber  on  the  lot  adjoining  the  plaintiffs 
for  many  rods  on  the  bank  of  the  river;  that  within  one  mile 
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of  the  dispnted  dose  there  were  four  other  places  denominated 
paUie  landings  and  used  as  such,  and  that  nntil  a  few  months 
before  the  commencement  of  the  present  action  the  locus  in 
quo  was  owned  by  persons  not  inhabitants  of  this  State. 
Under  these  circumstances  the  land  now  belonging  to  the 
plaintifr  was  need  as  a  pablic  landing;  and  this  user  is  urged 
as  the  foundation  of  a  legal  presumption  that  the  place  in 
question  had  formerly  been  granted  as  a  public  landing. 

Numerous  cases  have  been  cited  by  the  counsel  for  the  de- 
fendant to  establish  this  position,  and  show  that  grants  have 
been  presumed  after  a  user  of  little  more  than  twenty  years. 
With  respect  to  these  cases  it  may  be  remarked  that  they  relate 
to  claims  of  a  priTate  nature— of  privileges  or  easements  en- 
joyed by  individuals — cases  in  which  there  was  an  exclusive 
enjoyment  of  the  easement  on  the  one  side,  and  a  knowledge 
of  it  and  assent  to  it  on  the  other. 

In  order  to  ascertain  the  nature  of  this  kind  of  presumption 
ve  most  look  to  the  reason  of  it.  It  is  founded  on  implied 
consent.  Thus,  if  A.  for  a  series  of  years  permits  B.  to  pass 
over  his  land,  and  makes  no  objection  to  it,  it  is  presumed  that 
this  enjoyment  is  rightful;  and  if  the  user  be  continued  a  suffi- 
cient length  of  time;  the  legal  presumption  will  be  that  A. 
gnmted  the  easement  to  B.,  after  which  A.  shall  not  disturb  B. 
in  this  enjoyment. 

Crenerally  speaking,  the  cases  in  the  books  relating  to  this 
tabject  cannot  be  safely  applied  to  lands,  a  great  portion  of 
which  has  never  been  improved,  where  proprietors  reside  at  a 
distance;  where  settlements  are  made  on  small  portions  of  large 
lots,  without  the  knowledge  of  the  owners,  or  any  claim  of  title 
on  the  part  of  the  settler;  or  where  the  usages  of  the  country 
tre  snch  as  to  collect  people  near  the  margin  of  a  river,  for  the 
more  easy  transportation  or  more  ready  sale  of  their  lumber; 
and  where  the  persons  thus  resorting  have  no  intention  to  ap- 
propriate the  banks  of  the  river  to  any  other  than  a  temporary 
lue,  on  account  of  the  facilities  thus  furnished. 

In  England,  where  the  decisions  alluded  to  were  made,  the 
lands  generally  are  under  improvement,  under  the  inspection  of 
Bome  landlord  or  his  agent,  where  any  incroachmenis  on  the 
land,  or  improper  appropriation  of  it  must  be  known.  There, 
if  undue  indulgence  is  shown  and  these  encroachments  acqui- 
esced in,  there  is  room  for  presumption  of  consent,  or  of  a  grant, 
to  be  allowed  against  those  who  will  not  guard  their  estates  and 
protect  them  from  legal  conclusions  affecting  their  rights. 
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Bat  the  maimer  in  which  the  shore  of  the  river,  in  the 
ent  ease,  has  been  used  shows  the  intention  of  tboae  who  hare 
nsed  it  for  the  purposes  which  hsfe  been  mentioned.    Several 
landings  of  the  Mine  kind  being  thns  nsed  we  cannot  consider 
the  user  as  any  claim  of  right,  or  as  intended  to  prejudice  the 
rights  of  the  true  owner.    For  as  a  man  ought  not  to  be  con* 
sidered  as  disseised  until  he  has  the  means  of  knowing  that  a 
person  has  unlawfully  entered  into  his  lands  and  claims  to  hold 
them  adversely,  so  no  man  can  be  oonsidered  as  a  disseisor, 
unless  by  election,  whose  possession  was  not  really  adversaiy. 
And  for  the  same  reason,  a  usage  like  that  of  depositing  lum- 
ber on  the  banks  of  a  river,  when  the  usage  is  general  and  not 
accompanied  by  the  claim  of  title,  or  an  intention  of  appro- 
priating the  soil  to  the  exclusion  of  the  owner's  rights,  cannot 
furnish  any  legal  ground  for  the  presumption  of  a  grant. 

It  has  been  urged  that  the  plaintiff  cannot  maintain  thie 
action,  not  being  in  possession.  But  it  is  dear  that  the  plaintiff 
has  never  been  disseised  by  any  of  the  acts  stated  in  the  report. 
To  constitute  such  a  disseisin  the  land  must  have  been  inclosed 
by  a  fence  by  persons  claiming  to  hold  the  land  adversely  to- 
the  owner. 

On  the  whole  we  are  all  satisfied  that,  for  the  reasons  whioh 
have  been  stated,  the  action  is  well  maintained,  and  that  there 
must  be  judgment  on  the  verdict. 


RiOKKR  V.  KeLLT. 
(1  OssnuiAr.  IITJ 

BiOBT  UHDXB  PaboXi  liioBires. '-Where  the  owner  of  bod,  lor  a  vafauble 
ooDflideratioii,  girei  *  perol  lioense  to  another  to  build  a  Wdge  on  the 
land,  an  action  of  trespaaa  will  lie  against  him  for  removing  the  hcidge 
without  the  oonamt  of  the  party  who  erected  it. 

Pabt  BzsounoN  uvdkb  Pabol  Aobkbhsnt. — ^When  any  acta  are  done  nn* 
der  a  pared  agreement  for  aright  of  way,  or  other  interest  in  land,  which- 
are  prejndicial  to  the  party  performing  them,  and  are  in  part  ezecntion 
of  such  agreement,  it  is  valid,  and  not  within  the  statate  of  frauds. 

Trespass  for  cutting  down  and  destroying  part  of  a  wooden 
bridge,  the  property  of  the  plaintiffs.  The  defendants  pleaded 
that  the  bridge  was  erected  on  the  land  of  the  defendants.  The 
plaintiffs,  in  reply,  set  up  a  license  by  parol  to  build  the  said 
bridge,  as  a  consideration  for  certain  work  and  labor  performed*. 
There  was  a  demurrer  to  this  replication. 
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?,  in  sapport  of  damnxrer,  cited  Cook  ▼.  Steams^  11  Mass. 
£33;  Pom/rei  t.  Bicrofl,  1  Sannd.  821,  to  the  point  that  if  they 
ehim  an  interest,  they  should  show  how  they  acquired  it,  and  a 
license  in  writing  was  necessary. 

BmtieUe,  for  plaintifb,  dted  Weils  ▼.  Bcaiiaier,  4  Mass.  614; 
Ta^  T.  2bum«endf,  8  Id.  411  [5  Am.  Bee.  107];  Davenpofi  t. 
Mann,  15  Mass.  92. 

Mmllkb,  C.  J.  It  appears  by  the  pleadings  in  this  case  that 
QkBlocuMtnquo  belongs  to  the  defendants;  that  sometime  be- 
fore the  trespass,  they  had,  for  a  valuable  consideration  paid  to 
them,  licensed  the  plaintiffs,  by  parol,  to  enter  into  said  close 
and  erect  the  part  of  the  bridge  which  the  defendants  remoyed. 
It  does  not  appear  that  this  license  was  ever  revoked,  if  revoca- 
Ue,  nor  that  any  notice  was  given  to  the  plaintiffs  to  remove 
the  bridge^  prior  to  the  removal  of  it  by  the  defendants.  Under 
these  dreumstances,  is  the  action  maintainable  ? 

The  justice  of  the  plaintiffs  claim  for  indemnity  is  very  ap- 
parent But  it  is  contended  that  no  rights  were  conveyed  to 
the  plajntiffs  by  the  license  of  the  defendants,  because  it  was 
not  in  writing;  that  it  is  nothing  more  than  a  lease  at  will,  ac* 
cording  to  the  statute  of  conveyancing:  Stat.  1783,  c.  87.  To 
this  it  may  be  replied  that  a  lease  at  will  is  good  until  the  will 
is  determined,  and  the  lessee's  rights  remain  until  that  time. 
This  objection,  therefore,  cannot  avail  the  defendants,  because 
it  does  not  appear  that  such  lease  was  determined  by  the  lessors 
before  the  removal  of  the  bridge. 

Again,  it  is  contended  by  the  defendants  that  as  the  plaintiffs 
dsim  an  interest  in  the  close,  within  the  meaning  of  the  statute 
of  fraads,  and  the  proof  of  this  interest  not  being  in  writing, 
the  permission  of  the  defendants  to  the  plaintiffs  to  enter  upon 
the  close  and  build  said  bridge,  and  enjoy  a  right  of  way  over 
the  dose  to  the  said  bridge  is  void  and  ineffectual.  In  support 
of  this  objection,  the  counsel  for  the  defendants  has  cited  the 
case  of  Cook  v.  Steams,  11  Mass.  638.  We  consider  that  case 
u  materially  different  from  the  case  at  bar.  In  the  case  of 
Cook  ▼.  Steams,  the  defendant  claimed  a  permanent  interest 
in  the  plaintiffs  close,  and  a  right  to  maintain  the  bank, 
dam,  etc.,  and  at  any  time  to  enter  on  the  land  to  make 
Beoeasazy  repairs;  and  such  a  right  the  court  decided  could 
not  pass  without  deed  or  writing.  In  the  present  case,  the 
pUiTitiiy«y  placed  their  own  materials,  in  the  form  of  part 
of  a  bridge,  on  the  defendant's  land  by  their  express  con- 
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0ent,  and  if  a  right  of  way  over  the  oloee  to  the  bridge  did  not 
pass  bj  parol,  still  the  defendants  had  no  right  to  seize  and 
cany  away  the  plaintiff's  property  and  destroy  its  yalue.  As 
well  might  the  owner  of  a  ship-yard  permifc  another  to  bnild  a 
ship  in  it,  and  when  the  ship  was  on  the  stocks,  cut  it  in  pieces 
and  cany  it  away  with  impunity.  Again,  in  Cook  t.  Steams, 
the  license  relied  upon  by  the  defendant  was  neyer  given  by  the 
plaintiff  Oook,  but  by  the  former  owners  of  the  land,  and  it  did 
not  appear  that  Cook  ever  assented  to  and  ratified  such  license, 
or  ever  knew  of  it.  In  the  present  case,  the  license  was  given 
by  the  very  persons  who  have  violated  it  to  the  prejudice  of  the 
plaintiffs.  So  far,  at  least,  as  regards  the  building  of  the  bridge, 
the  authority  given  by  a  license  is  good  and  sufEicient,  accord- 
ing to  the  decision  in  that  case,  and  the  authorities  there  cited. 
The  license  stated  in  the  replication  was  to  do  a  particular  act; 
it  was  not  intended  to  give  a  right  to  hold  the  defendants'  land, 
to  enter  upon  it  at  all  times,  and  exerdse  dominion  over  it. 
Such  an  interest  the  statute  requires  should  be  passed  by  some 
writing.  In  Cook  v.  Steams,  the  defendant  claimed  an  ease- 
ment without  any  deed  or  writing,  and  without  prescription. 
Such  a  claim  the  law  does  not  sanction.  Not  so  in  the  present 
case. 

But  if  the  case  before  us  should  not  be  considered  as  present- 
ing the  question  whether  the  defendant's  permissioh  is,  in  tech- 
nical language,  a  license,  and  operating  as  such,  still  the  connael 
for  the  plaintiffs  contends  that  it  may  operate  as  conveying  a 
right  to  build  the  bridge,  and  a  right  of  way,  and  is  not  within 
the  statute  of  frauds,  inasmuch  as  the  contract  set  forth  in  the 
replication  was  executed  on  both  parts,  the  consideration  was 
received  and  the  bridge  was  built.  In  support  of  this  principle 
the  cases  of  Davenport  v.  Mason  and  Winter  v.  BrockweU  have 
been  cited,  and  they  support  the  principle  advanced.  In  fact 
there  are  numerous  decisions  establishing  the  distinction  be- 
tween agreements  executory  and  agreements  executed  in  whole 
or  in  part.  The  statute  of  frauds  is  applicable  to  the  former 
but  not,to  the  latter. 

We  are  all  of  opinion  that  the  replication  is  good  and  suffi- 
cient, and  that  there  must  be  judgment  for  the  plaintiff. 


Katubb  of  Liobnbb.  — ^A  liceoBe  is  in  the  nature  of  *  power  or  authority  oon- 
ferred  on  another,  with  the  qnality  of  being  revocable  at  the  pleanire  of  the  per- 
lon  oonferring  it.  Chancellor  Kent  thus  distingniahes  it  from  an  easement:  "A 
daim  for  an  easement  most  be  founded  upon  grant,  or  by  deed,  or  writing;  or 
npon  preacription  which  pre-auppoaea  one,  for  it  ia  a  permanent  interest  in 
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aaoAa^  land,  witii  a  ri^^t  «t  all  times  to  enter  and  eigoy  it;  bat  *  lioeoM 
tt  a  asthoiity  to  do  *  particular  aei»  or  *  aenea  of  aota,  upon  anothec^a  land 
nittMot  rfwwwring  an  eatate  therein.  It  ia  f onnded  in  penonal  oonfidenoa 
and  is  not  aarignabler"  3  Com.  452.  It  ia  eaaentiaUy  rerooable,  and  ita  ooai- 
tiaoaDoe  dependa  on  the  will  of  the  peraon  by  whom  it  ia  created:  BartleU  y. 
FrtKoU,  41 K.  H.  493;  Chynoweth  y.  Temtery,  10  Wis.  897;  Deshger.  Pearce. 
38  Ma  588;  Tanner  ▼.  Valenime,  75111.624;  ffiU  y.  BiU,  113  Mass.  103; 
J7ifcft0uy.  ShaUer,  32  Mioh.  496;  Johmon  y.  Carter,  16  Mass.  443;  Mwatford 
T.  mUte^,  15  Wend.  380;  Dnm y.  WheeUr,  22  Mich.  439;  Hotutony,  Lqfee, 
46  N.  H.  505.  It  is  therefore  tenninated  at  the  death  of  the  party  oonfening 
it:  Hwt  y.  Soumaniert,  8  Wheat  174;  Carter  y.  Poffe^  4  Ired.  424;  DeBaro 
T.  United  StaUe,  5  WalL  599. 

Another  element  ia^  that  it  ia  personal;  it  ia  not  capable  of  being  aaaigned  or 
tziDsfezTed  by  the  person  to  whom  it  is  granted:  Emereon  y.  Fidte,  6  Greenlf. 
200; Foot  T.  If ew  Haven  eU,  B.  R,,  23  Conn.  214;  Hairriev,  GtUe8pte,6K.  R 
11;  Hm  y.  Cuttmg,  113  Mass.  107;  CawUs  y.  KendaU,  4  Foster,  364;  Jaeta(m 
Y.  Babcoek,  4  Johna  418;  MendenkaUr.  KUnek,  51  N.T.  246.  It  ia  likewiae 
penonal  aa  to  the  grantor:  Riddle y.  Brcwn,  20  Ala.  412;  Teakle  y.  Jacob,  33 
Fk.  Si  376.  So  ft  conyeyance  of  land  will  reyoke  eyery  license  and  anthority 
which  had  been  preyioo^y  giyen  by  the  grantor:  Hajf$  y.  Riehardeon,  1  Gill 
4  J.  336;  Stevens  r.  Stevens,  11  Met.  251;  Seidensparger  y.  Spear,  17  Me.  123; 
Carter  y.  Harlan,  6  Md.  29;  Prinee  y.  Case,  10  Conn.  375;  VoUtMsr^e  Appeal, 
€1  Pk.  St  118;  Cowle»Y.  Kidder,  24  K.  H.  379;  BlaiedeU  y.  PartemmOh  etc. 
R.  S.,  51  Id.  483;  Codft  y.  Fiaher,  121  Mass.  169.  These  are  the  essential 
cotlines  of  *  license,  bat  it  may  happen  that  certain  righta  may  grow  oat  of  * 
tioeoae  which  may  render  it  irreyocable,  and  which  may  either  assimilate  it 
to  a  contract  or  a  power  coapled  with  an  interest,  or  more  properly  a  grant. 
An  estoppel  may  arise  against  aparty  conferring  the  license,  so  tiiat  he  cannot 
be  pennitted  to  reyoke  it  at  pleasare.  Thos  alicense  may  sometimes  approach 
yeiy  near  to  a  grants  becanae  one  mode  of  giying  it  ia  to  aathorize  the  donee 
to  take:  MuAeU  r.  HOI,  5  Bmg.  K.  a  694;  Wkkhoim  y.  Hawker,  7  M.  ft  W. 
63.76. 

Wmor  KoT  RsyocABLE. — Wheneyer  a  power  ia  coapled  with  an  interest  it 
camot  be  recalled  at  the  pleasare  of  the  donor.  So,  alicense  when  an  interest 
ii  coapled  therewith  may  lose  the  qnality  of  reyocability,  and  may  then  be 
tmafsRed  and  assigned:  WaUon  y.  King,  4  Gampb.  272;  Oarriaan  y.  Mor- 
«m,10B.&C.  731;  TnufersY.  Crane,  16  CaL  12;  Ferris  y.  Irving,  2Sld.  046; 
BmdtsT.  MiUkeU,  3  Harris,  (15  Fk.  St.)  371;  Bawmey  y.  SmUh,  17  BL  531; 
Beattie  y.  BnOer,  21  Mo.  313;  UnUedStatesr.  BaUkmore  etc.  R.  R.,  I  Haghes, 
138;  Thanqmm  y.  McElamey.  82  Pa  St  174;  Miller  y.  State,  39  Ind.  267; 
BmOl  y.  Hwbbard,  59  HL  335. 

It  is  a  matflriiil  inquiry  to  determine  when  an  interest  thoa  arisea,  which 
vin  affect  the  reyocability  of  a  license.  The  interest  is  something  collateral 
to  a  certain  thing  or  right  to  which  the  license  relatea  All  that  is  necessary 
to  pterent  the  donor  from  reryoking  ia  that  he  should  haye  conferred,  or  that 
the  donee  ahoold  possess  some  estate  or  interest  which  depends  on  the  c(hi- 
tinnanoe  of  the  license,  and  which  cannot  be  enjoyed,  if  the  license  be  with- 
drawn or  tffpnT^at*^  Familiar  ca^es  where  this  principle  ia  applied  are  in 
the  sale  or  gift  of  a  chattel  which  is  sitaated  on  the  land  of  the  yendor  or 
girer,  and  where  game  ia  killed,  or  timber  felled  on  the  faith  of  a  permission 
horn  the  owner.  Here,  as  long  as  the  right  lasts,  the  license  most  aooompany 
it,  10  that  the  right  or  interest  may  not  be  abrogated,  or  destroyed  nntil  the 
donee  has  had  time  to  remoye  the  property,  or  take  possession:  Mun^fard  y. 
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WhUnty,  16  Wend.  380;  Pierrtptmt  y.  Barnard,  5  Barb.  364;  Peaae  t.  Oibmmy 

6  Me.  81;  Fc^9om  v.  Moore,  19  Id.  252;  Harmon  y.  Harmon,  61  Id.  222;  Long 
▼.  Buchanan,  27  Md.  502;  ti<ree2i!y  v.  StiUon,  27  Mich.  153;  BouUm  y.  MUcheli, 
15  Pa.  St  371;  MeUorv.  Watkins,  L.  R.  9  Q.  K  400;  Owens  y.  JDetms^  49Ind. 
489;  Drake  y.  FTtf^,  11  Alien,  141.  A  license  to  enter  a  man's  land,  for  the 
purpose  of  taking  off  com,  must  be  constraed  a  license  to  enter  by  the  nsoal 
mode  of  access  proyided  for  such  purpose,  as  through  the  gate  or  other  ap- 
pfopriate  purpose:  Gardner  y.  Rowland,  2  Ired.  L.  247. 

The  interest  one  acquires  under  a  license  of  this  nature  is  well  stated  in  an 
early  English  case:  Thomas  y.  Sorrel^  Yaugh,  330.  In  Woody.  LeadbiUer,  13 
M.  &  W.  844,  Baron  Alderson  says:  "  A  mere  license  is  reyocable,  but  that 
which  is  called  a  license,  is  often  something  more  than  a  license;  it  often  com* 
pxises  or  is  connected  with  a  grant,  and  then  the  party  who  has  giyen  it,  can- 
not in  general,  reyoke  it  so  as  to  defeat  his  grant,  to  which  it  was  incident.** 
See  to  the  same  effect:  Wood  y.  Manl^,  11  Ad.  ft  E.  34;  Hewitt  y.  Johnson. 

7  Ezch.  75.  So  a  license  to  take  stone  implies  a  license  to  draw  it  carefully 
oyer  the  grantor's  land:  Clark  y.  Vermont  E,  B,,2S  Yt.  103. 

This  doctrine  was  applied  in  Kettleton  y.  Sikes,  8  Met.  34.  An  agreement 
had  been  made  by  which  the  defendant  was  to  cut  down  and  cord  certain  oak 
trees  growing  on  the  land  of  the  plaintiff  and  reoeiye  the  bark  in  payment. 
After  the  trees  had  been  cut  down,  and  corded  on  the  faith  of  this  agreement^ 
and  the  bark  stripped  off,  the  plaintiff  prohibited  the  defendant  from  remoy- 
ing  it,  and  brought  trespass  against  him  for  disregarding  the  prohibition.  The 
court  held  that  although  the  license  was  essentially  reyocable  when  foBt 
giyen,  it  acquired  a  different  character  when  executed,  and  could  not  be  re- 
called to  the  injury  of  the  licensee.  So,  in  Heath  y.  BandaU,  4  Cush.  5;  HUi 
y.  Cutting,  107  Mass.  596;  EOis  v.  Clark,  110  Id.  389;  Bynd  y.  Bynd  OU  Co., 
68  Fa.  St.  397;  Rhodes  y.  Otis,  33  Ala.  578;  Fuhrv.  Dean,  26  Mo.  116. 

No  permanent  interest  in  the  land  of  another,  as  an  easement,  can  arise,  or 
be  created  by  means  of  a  license;  for  this  would,  in  effoct,  set  aside  the 
statute  of  frauds.  When  it  is  said  that  the  license  is  irreyocable,  it  is  meant 
that  until  a  certain  right  or  interest  is  secured,  the  interest  continues,  and 
the  license  is  so  far  irreyocable:  Comb  y.  Burke,  2  Kill,  S.  C.  534;  Desloge  y. 
Pearee,  38  Ma  560;  He^fieidv.  Central  R,  R,,  5  Dutch.  571;  ChOe  y.  Carr,  20 
Wis.  531;  Houston  y.  Laffee,  46  K.  H.  505;  Kamphouse  y.  Oogner,  73  QL 
453;  Tanner  y.  Valentine,  75  Id.  624;  Estes  y.  China,  56  Me.  407;  Owens  y. 
Lewis,  46  Ind.  489;  see  3  Parsons  on  Contr.  34,  and  cases  cited.  But  casev 
arise  where  on  the  faith  of  a  parol  license,  certain  interests  are  created  in 
land,  and  improyements  made,  which  equity  will  protect.  Thus,  althou^  a 
parol  license  of  a  permanent  easement  on  the  land  of  another,  as  for  instanoft, 
to  back  water  thereon,  is  within  the  statute  of  frauds,  yet  if  the  licensee  liaa 
made  large  inyestments  for  the  enjoyment  of  such  easement^  equity  will  de- 
cree specific  performance,  as  in  cases  of  partly  executed  parol  contracts  of 
sale  of  lands:  Cook  y.  Pridgen,  45  Qa.  331;  Parkhurst  y.  Van  Cortland,  14 
Johns.  15  [7  Am.  Dec  427];  Rerick  y.  Kern,  14  Serg.  ft  B.  267,  indnded  in 
Am.  Leading  Cases;  Vcghte  y.  Rarilan  etc  Co.,  4  C.  E.  Green,  142;  6  Id. 
463;  StUes  v.  Cowper,  3  Atk.  602;  Carr  y.  Wallace,  7  Watts,  396;  HnmOton  y. 
HamUion,  4  Barr,  195;  CorbeU  y.  Norcross,  35K.  H.  99;  WoMm  y.  Peck,  13 
K.  H.  361;  Stephens  y.  Benson,  19  Ind.  367;  Taylor  y.  Ely,  26  Conn.  250; 
Owmmins  y.  Webster,  43  Me.  192;  Foster  y.  Browning,  4  B.  L  47;  Wytm 
y.  Garland^  19  Ark.  23;  Dark  y.  Johnetan,  55  Pa.  St.  154;  Huf  t. 
McCautsy,  53  Id.  206;  Jackson  Co.  y.  Philadelphia  etc  R.  R.,  11  Law 
Beg.  374;  Lane  y.  liiOer,  27  Ind.  534;  Hodgson  y.  Juries,  52  Id.  334;  Evans 
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T.  Xm.  12Ner.  39a.  In  theee  oaees,  the  pnumjUm  of  aa  «qiiitaUe  estoppel 
■le  applied,  afte  one  1im  acted  on  tiie  faith  of  a  parol  lioenae.  It  ia  on  thia 
gnoad  that  one  cannot  recall  the  lioenae,  where  he  allowa  another  on  itafuth 
to  erect  biiilding8|  daxna,  or  improyementa  on  hia  land.  The  lioenae  will  then 
he  co-erteiiaiTe  with  the  intereat,  and  irrevocable  aa  long  aa  that  endnrea. 
The  principal  caae  cornea  nnder  thii  head,  and  ita  doctrine  Ib  a£3rmed  by 
demeiU  t.  Dwrgm,  6  Me.  9;  Androacoggm  Bridge  ▼.  Bragg,  11 K.  H.  102; 
Oeean  Mfg.  Co.  t.  Sprague  Vfg,  Co.,  34  Conn.  6^4;  YTIImmi  ▼.  ChaJtfmd,  15 
01110^247.  So  in  fFood  y.  i7^t0i0,  8  Q.&  913,  the  plaintiff  waa  held  entitled 
to  damagea  for  the  remoyal  of  a  hatch  or  fender,  which  he  had  placed  on  the 
bod  of  the  defendant  in  poraoanoe  of  an  authority  for  that  porpoae.  The 
doctrine  controlling  all  anch  caaea  ia  that  no  one  can  recall  a  promiae  or 
dfidaiation  made  with  a  yiew  of  inflnendng  the  ooorae  of  another  after  the 
latter  haaacted  upon  it,  and  thna  plaoe  himaelf  in  a  poaition  where  he  mnal 
nBccamily  anffer  if  it  be  withdrawn ;  £SsUeii  y. /^i^ioare  Cano^  Co.,  29  K.  Y. 
C3i;  Osgood  y.  Howard,  6  Oreenll  452;  Bamu  y.  Bohmi^  6  Vt.  388;  MerrUt 
▼.  Home,  5  Ohio  St.  307;  Le  Fevre  v.  Le  Foore,  8  Am.  Dec.  696;  Lee  y. 
MeLeod,  12  Key.  28a 

TB3SPAS8  WILL  HOT  LIB  whcTe  ono  goea  on  the  land  of  another  to  remoye 
hsildinga  he  has  erected  there  nnder  a  parol  lioenae  from  the  owner.  Thia  ia 
a  well-eettled  doctrine:  Doty  y.  Oorham,  5  Pick  487;  ^e^tmy.  WiUkme, 
8  Id.  402;  Fletcher  y.  Commercial  Tne.  Co.,  18  Id.  417;  RusaeU  y.  Bkkards, 
10  MeL  429;  Biehop  y.  Baheock,  22  Vt  295;  Partridge  y.  First  Chwreh,  89 
Md.  631;  Owoiay.  Lema,  49Ind.  489;  PraUr.  Ogden,  34  K.  Y.  20;  JUeh- 
naa  r.  Baidwin,  1  Zabr.  895;  Freeman  y.  HeadUy,  4  Vroom,  524;  Seldm  y. 
DdBMare CanaiCo.,  29 K.  Y.  634;  liareton  v.  OaU,  24 N.  H.  176. 

In  Dame  y.  Toumeend,  10  Barb.  333,  a  lioenae  to  a  tenant  to  remoye  bnild- 
iDgi,  which  he  had  erected  on  the  land  during  the  tenn,  was,  in  like  manner, 
bdd  to  be  a  good  defenae  to  an  action  brought  for  the  asportation,  notwith* 
standing  the  objection  that  the  realty  waa  in  qneation,  and  the  caae  fell 
directly  within  the  atatate  of  frauda.  In  MiUer  y.  Sgracuee  etc  B,  B.,  6 
HiD,  64,  it  waa  held  that  althoogh  a  parol  lioenae  to  enter  and  raiae  an  em- 
hankment  on  the  plaintiflTa  land  waa  eaaentially  reyocable,  and  might  be  can- 
cdled  after  it  had  been  executed;  it  waa,  notwithatanding^  a  juatification  for' 
aeta  done  while  it  waa  atill  in  force,  and  that  the  plaintiff  could  not  recoyer 
for  the  injury  to  hia  land  without  proving  that  the  lioenae  waa  recalled,  and 
that  defendanta  went  on  with  noticeof  the  reyocation.  A  aimihir  deciaion 
waa  made  in  Pareons  y.  Camp,  11  Conn.  525,  and  a  penmaaion  giyen  orally 
that  tiie  grantor  might  enter  and  remoye  the  manure  which  he  had  left  on 
the  land,  waa  held  to  preclude  the  grantee  from  maintaining  treapaaa  for  a 
nhaequent  entry  in  purauanoe  of  the  license  and  before  it  waa  revoked. 
The  same  ground  waa  taken  in  Smith  v.  Ooulding,  6  Guah.  154;  Biddle  v. 
Brown,  20  Ala.  412;  Johneon  y.  Leioi9,.lS  Conn.  86;  Lowrg  y.  Dutton,  28 
hid.  473;  BlaiadeU  y.  Portemouth  etc  B.  B.,  51  K.  H.  483.  If  one  enter 
QpQo  the  land  of  another  by  virtue  of  a  parol  lioenae,  given  for  a  considera- 
tion paid,  and  erect  fiztnrea,  treapaaa  will  lie  against  the  owner  of  the  land 
icr  destroying  them:  WUeon  v.  Chaffant,  15  Ohio,  24a 

It  ia  held  that  a  peraon  who  haa  a  right  of  entry,  by  meana  of  a  lioenae,  to 
remove  buildinga  or  fixturee,  cannot,  when  resisted,  enforce  his  claim  by  a 
hreach  of  the  peace  aa  by  an  aaaault  and  battery:  Churchill  v.  Hulbert,  110 
Han.  42;  Sampeon  v.  Henry,  13  Pick.  379;  Comrnonwealth  v.  Haiey,  4  Allen, 
318;  HatnUUm  v.  Wendolf,  36  Md.  301.  In  an  action  of  treapaaa  on  real 
ctlafce^  a  Uceoaeeannot  be  proved  under  th^  general  denial,  itmuat  be  apedally 
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pleaded:  Ohate  ▼.  Long,  44  Ind.  427;  Euggka  ▼.   Lemare,  24  Pick.   187; 
Gronour  ▼.  DanieU,  7  Bbokf.  108;  Orabbe  ▼.  Fetnck^  Id.  373. 

It  therefore  resnlte  that  a  license  will  be  a  faU  justification  for  the  acts 
done  nnder  it,  even  when  they  consist  in  the  exercise  of  an  authority  or 
privilege  on  the  land. 

LiCENSB  AS  Eelatsd  TO  EsTOFPXL.— The  doctrine  of  the  law  in  regard  to 
license,  in  many  instances,  blends  and  is  related  to  the  broader  doctrine  of 
estoppel  in  pais;  and  in  the  adjudications  of  the  courts,  the  principles  of  the 
latter  are  more  frequently  applied,  even  when  the  decision  is  presumably  on 
the  ground  of  a  license.  Already,  in  the  course  of  the  examination  of  this 
subject,  we  have  seen  that  the  cases  proceed  lai^gely  on  the  doctrine  of  estop- 
pel, when  a  license  becomes  irrevocable.  Much  otrnf nsion  is  therefore  intro- 
duced; for  the  doctrine  of  estoppel  is  one  of  considerable  uncertainty,  every 
day  expanding,  and  is  not  yet  quite  settled  in  its  application.  We  have  seen 
that  rights  may  grew  up  under  a  parol  license  which  equity  will  so  far  recog- 
nize and  enforce  that  a  specific  performance  may  be  decreed,  and  thus  a  grant 
or  an  easement  may  result  by  this  mode  of  agreement.  The  difficulty  in  this 
case  is  to  reconcile  such  cases  with  the  decisions  that  hold  that  no  easement 
or  permanent  right  can  be  created  by  means  of  a  license.  Tet  we  find  that 
such  rights  and  easements  have  been  created  in  this  nuumer.  It  would  be 
much  leas  confusing,  and  give  more  certainty  in  the  application  of  prindplea^ 
if  in  these  cases  the  doctrine  of  equitable  estoppel  was  invoked,  and  the 
decisions  placed  on  this  ground,  rather  than  upon  an  irrevocable  license.  For 
this  reason,  we  will  not  in  this  place  go  into  an  examination  of  those  numer- 
ous decisions,  ostensibly  based  on  parol  licenses,  but  which,  in  reality,  pro- 
oeed  on  the  ground  of  an  equitable  estoppel;  and  we  will  reserve  an  examina- 
tion of  this  branch  of  the  subject  for  a  future  note  in  these  volumes  when  the 
doctrine  of  equitable  estoppel  is  examined. 

LiGKNSB  BT  MEANS  OF  TicxBis,  Ktc — Familiar  cases  where  the  doctrine 
of  license  is  applied,  are  those  in  regard  to  tickets  of  admission  to  theatefs, 
race-courses,  and  public  resorts,  generally. 

In  the  early  English  casei^  the  purehase  of  a  season  ticket  from  an  agent 
was  held  to  give  an  irrevocable  right  to  enter  and  remain  during  the  per- 
formance: Taylor  v.  WcUers,  7  Taunt.  374.  But  this  was  overruled  in  Wood 
▼.  LtadbiUer,  13  M.  &  W.  838.  This  was  an  action  of  trespass  for  an  assault 
The  defendant  pleaded  that  at  the  time  of  the  supposed  trespass  the  pUuntifl 
was  in  the  grounds  of  a  certain  lord,  and  the  defendant,  as  his  servant,  and 
by  his  command,  removed  him.  The  facts  showed  that  the  servant's  master 
was  the  steward  at  certain  races;  that  tickets  to  the  grand  stand  had  been 
issued,  with  his  sanction,  and  sold  for  a  guinea  each,  entitling  the  holdere  to 
come  into  the  stand  and  the  indoeure  round  it  during  the  races.  The  plaint- 
iff bought  one  of  these  tickets,  and  was  in  the  indosnra  during  the  races. 
He  was  ordered  to  leave,  on  account  of  some  former  misconduct,  and  not 
doing  so  after  a  reasonable  time  elapsed,  his  money  was  returned,  and  he  was 
ejected  without  unnecessary  violence.  This  was  held  a  justifiable  act;  and 
the  jury  were  directed  to  find  for  the  defendant.  Baron  Alderson  held  that 
the  right  which  the  ticket  purported  to  give  of  entering  on  the  race-oonxae^ 
and  remaining  there  during  the  continuance  of  the  races,  was  virtually  an 
easement,  which  could  not  be  granted  without  a  deed;  the  license  here  was 
not  sustained  by  an  interest^  and  might  consequently  be  revoked  at  any  time. 

This  was  foUowed  in  Massachusetts  in  MeCrea  v.  Marsh,  12  Gray,  211, 
where  it  is  held  that  a  theater  ticket  is  only  a  license  to  enter  the  part  of  the 
theater  specified  upon  it;  and  if,  before  the  holder  has  entered,  the  lioenaer. 
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with  no  siflfe  f ovoe  than  it  neoeamy  for  tho  porpoM^  pniwiti  liim  troni 
wtfring,  he  cannot  maintain  an  action  of  tort  for  the  ezdnaion.  The  nme 
court  foDowed  this  deoiaion  in  BurUm  ▼•  Sehergf,  1  AUen,  133,  in  regard  to 
tiia  nle  of  a  ticket  for  a  oonoert^  holding  it  to  he  a  reroeahle  liccnae.  Here 
itiiheld  that  althoa^  it  may  he  revoked  and  the  penon  ejeeted,  he  may 
have  a  remedy  for  a  breaeh  of  oontract 


Aldrioh  V.  Albxs. 

[1  OsBiauiArt  UO.] 

Bbjtxbt  ov  Spkdio  Abtxcles^  flaos  of. — ^If  no  plaoe  of  delivery  ia 
mentioiied  in  a  contFact  to  deliver  specifio  artidea  at  a  day  certain,  the 
creditor  has  the  ri^t  to  appoint  the  plaoeu 

Puaddio  Txhbsb  of  Sfbcifio  Abxicubb.— a  plea  of  tender  of  epedfio 
artidea  most  state  that  they  weze  kept  ready  nntil  thenttennoat  conven- 
ient time  of  the  day  of  payment, 

Abbumphct  on  a  promiBsoiy  Bote,  payable  in  English  hay, 
hemlock,  bark,  or  good  Bhingles.  The  defendants  pleaded  in 
bar,  *'  that  the  plaintiff,  at  the  time  when  said  note  was  made 
and  delivered,  named  and  appointed  the  defendant's  bam,  in 
Malta,  aa  the  place  for  the  deliyerj  of  the  hay,  and  the  public 
road  between  their  honse  and  Herriman's,  in  said  Malta,  as  the 
place  for  the  deliveiy  of  the  bark;  and  that  on  the  day  when 
said  note  became  due  and  payable  they  had  in  their  said  bam 
good  English  hay  of  a  safBcient  value  to  pay  said  note,  and 
were  ready  at  their  said  bam,  in  Malta,  to  deliver  and  pay  to 
said  Aldrich  the  sum  mentioned  in  said  note,  with  interest  tiien 
due,  in  hay,  according  to  the  tenor  and  effect  of  said  note;  but 
neither  the  said  Aldrich  nor  any  other  person  for  him  were 
present  to  receiTe  the  same,  and  this,''  etc. 

The  plaintiff  demurred  to  the  plea  on  the  ground  that  it  was 
contradictory  to  the  written  contract;  that  the  places  of  deUvery 
mentioned  were  not  alleged  to  have  been  agreed  on  by  the 
parties;  that  it  was  not  alleged  that  the  articles  ready  for  de- 
livery at  the  uttermost  convenient  time  of  the  day  of  payment, 
nor  that  the  defendants  ever  gave  notice  which  of  the  articles 
mentioned  in  the  note  they  would  deliver,  nor  at  what  place, 
nor  ihat  they  ever  requested  the  plaintiff  to  appoint  the  place; 
nor  that  any  bark  or  shingles  were  ever  ready  at  any  place  f  of 
ddivezy. 

Sprague^  for  the  plaintiff. 

B.  WUliams,  tor  the  defendants. 
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MsLLEN,  0.  J.  In  the  decision  of  this  caose  we  do  not  think 
it  necessarjr  to  examine  particularly  all  the  causes  of  demurrer 
which  have  been  assigned  by  the  plaintiff,  as  we  consider  one 
of  them  as  presenting  a  decisive  objection  to  the  plea  in  bar. 

No  place  being  specified  in  the  promissozy  note  declared 
upon,  it  was  the  right  of  the  plaintiff  to  name  the  place  for  de- 
liyery  of  the  articles  promised:  Co.  Lit.  210;  3  Leon.  260.  And 
he  might  appoint  the  place  immediately  after  the  note  was 
signed,  as  well  as  at  any  other  time,  because  such  appointment 
and  notice  were  for  the  benefit  of  the  promisors. 

Proof  of  this  appointment,  therefore,  is  no  alteration  of  the 
contract,  within  the  meaning  of  the  cases  cited  upon  this  point 
by  the  counsel  for  the  plaintiff.  It  is  only  the  addition  of  a 
fact  to  enable  the  promisors  more  conveniently  to  perform  the 
contract.  We  are  inclined  to  the  opinion  that  the  plea  is  de- 
fective, as  it  contains  no  averments  that  the  defendants,  before 
the  day  appointed  for  payment  of  the  note,  gave  notice  to  the 
plaintiff  which  of  the  articles  mentioned  they  elected  to  de- 
liver; but,  because,  as  different  places  were  appointed  for  the 
delivery  of  the  articles,  it  would  seem  reasonable  that  the 
plaintiff  should  know  in  season  at  which  of  the  appointed 
places  he  should  attend  to  receive  them.  A  case  in  Oro.  £1. 
517,  appears  to  support  the  principle,  but  the  authorities  rela- 
tive to  this  point  do  not  appear  very  clear  or  precise.  We, 
therefore,  do  not  give  any  express  opinion  on  this  cause  of 
demurrer,  nor  profess  to  decide  the  cause  upon  it. 

The  principal  and  fatal  defect  in  the  plea  is,  that  it  does  not 
appear  that  the  defendants  had  the  articles  at  the  respective 
places  appointed  and  ready  to  be  delivered,  at  the  uttermost 
convenient  time  of  that  day.  On  this  point  the  authorities  are 
numerous  and  decisive:  Jhike  of  Builand  v.  Hudson,  1  Ld. 
Baym.  686;  2  Str.  777;  Wade's  case,  5  Hep.  116;  1  Plowd.  70; 
3  Shep.  Abr.  2,  3,  4,  6;  2  Ohitty's  Plead.  499. 

The  rule  in  pleading  is  this,  the  party  must  allege  in  his 
plea  those  facts  which  show  that  he  has  done  all  in  his  power 
to  perform  his  contract.  If  on  the  day  and  at  the  place  ap- 
pointed, the  debtor  meet  his  creditor,  at  any  hour  of  the  day, 
he  may  tender  the  money  or  artide  which  he  promised,  and  if 
the  creditor  refuse  it,  he  can  do  no  more  than  keep  the  money 
ready,  and  bring  it  into  court  when  sued.  If  the  creditor  do 
not  attend  at  the  time  and  place  appointed,  the  debtor  must 
still  do  all  in  his  power  to  perform  the  contract;  he  must  have 
the  money  or  articles  promised  in  readiness  to  be  paid  or  de- 
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llTered  to  the  ciediior;  and  if  he  do  not  appear,  the  debtor 
most  remain  there  during  the  day  in  person  or  by  agent,  and 
to  tiie  uttermost  conTenient  time  of  the  day,  that  is,  till  after 
CTDset,  waiting  for  the  creditor;  and  having  done  this,  he  can 
do  no  more  exeept  retain  the  money  for  the  purposes  before 
mentioned. 

Soeh  is  the  distinction  between  the  cases  where  the  creditor 
appears,  and  where  he  does  not  appear  at  the  time  and  place 
appointed.  And  this  distinction  runs  through  all  the  cases  on 
the  subject.  It  is  founded  in  plain  common  sense,  and  snb- 
fitantial  justice,  as  the  rules  and  principles  of  special  pleading 
goierally  are.  In  the  plea  under  consideration  it  is  not  stated 
tiiat  the  articles  promised  were  procured  by  the  defendant,  and 
kept  ready  at  the  time  and  places  appointed,  until  the  utter- 
most convenient  time  of  the  day  of  payment,  and  on  this 
account  the  plea  is  defeotiye.  It  may  be  that  the  defendant 
Lad  the  articles  at  the  time  and  places  at  sunrise,  and  not 
afterwards,  and  still  the  plea  would  be  true;  but  the  plaintiff 
had  the  whole  day  to  receiye  the  articles  in,  and  of  course 
the  defendant  ought  to  have  been  ready  the  whole  day  to 
deliver  them. 

It  is  said  Uiat  a  different  opinion  is  given  by  the  court  in  the 
case  of  Bobbins  v.  Xruce,  4  Mass.  474.  But  upon  examination 
it  will  be  found  that  the  two  cases  are  not  precisely  similar.  In 
that  case,  the  demurrer  to  the  plea  in  bar  was  general;  here 
it  is  special.  There  the  defendant  averred  that  **  always  since 
giving  the  note,  and  particularly  on  the  twentieth  day  of  Sep- 
tember (the  day  appointed)  he  had,  and  still  has  the  barrels 
ready  at  his  house,  to  deliver,"  etc.  This  averment  amounts 
to  a  declaration  that  he  had  the  barrels  all  the  day  appointed. 
It  is  important  to  notice  the  observation  of  the  court.  They 
say  that  if  the  defendant  had  gone  on,  and  averred  that  the 
plaintiff  was  not  there  to  receive  them,  the  plea,  if  true,  would 
he  a  good  bar,  and  well  pleaded.  But  they  considered  the 
want  of  that  averment  as  a  matter  of  form,  and  not  being 
assigned  as  a  cause  of  demurrer,  they  were  inclined  to  sanction 
the  plea  as  containing  a  substantial  fact,  viz:  the  possession  of 
the  barrels  at  the  time  and  place  appointed,  and  a  readiness  to 
deliver  them;  and  this  fact  being  admitted,  was  allowed  as  a 
bar  to  the  action. 

On  the  whole,  we  are  all  satisfied  that,  for  the  reasons  stated, 
the  plea  in  bar  is  insufficient. 

^  Avery  Y,8UwaH^^Aisu  Deo.  2M0. 


48  Ulmeb  v.  Leland.  [Maine, 

TJlmer  V.  Leland. 

[1  Obbsmzjut.  185.] 

Tbobaxlk  Gaubb  SumciJEjrr. — ^The  easentiAl  foundation  of  an  action  for 
malicioQS  proseoation  is  the  "want  of  probable  caose,  and  if  each  cause 
existed  the  action  will  not  lie,  however  malicious  the  motives  of  the 
prosecutor  may  have  been. 

PbowabTiW  CAUSBy  HOW  Detkrmined. — ^The  existence  of  probable  cause  ia  a 
mixed  question  of  law  and  fact;  the  jury  must  find  the  facts  relied  on 
and  the  court  will  determine  whether  they  constitute  probable  causa  or 
not;  and,  in  general,  such  conduct  on  the  part  of  the  accused  as  will 
warrant  the  inference  that  the  prosecution  was  undertaken  from  pnUio 
motives  will  be  held  to  be  probable  cause. 

Tbbspabs  on  the  case  for  a  malicious  prosecution.  The  facts 
were:  The  plaintiff,  who  was  a  colonel  of  yolunteers  in  the  war 
of  1812,  was  prosecuted  before  a  military  court  of  inquiry  on 
charges  preferred  by  the  defendant  and  two  other  officers  in 
the  United  States  army,  and  was  honorably  acquitted.  At  the 
trial,  the  jury  were  instructed  that  even  if  the  prosecution 
before  the  militaiy  court  was  undertaken  through  malice  or 
revenge  if  there  was  probable  cause  for  it,  they  should  find  for 
the  defendant,  and  the  question  of  probable  cause  was  left  to 
them  to  decide  on  all  the  evidence.  There  was  s  verdict  for 
the  plaintiff  and  a  motion  for  a  new  trial  on  the  ground  of  mis- 
direction,  and  insufficient  evidence  to  support  the  verdict. 

Leland,  for  the  motion. 

Abbot,  contra. 

By  Court,  Westoh,  J.  Whether  this  action  can  be  sustained 
for  a  prosecution  of  this  kind,  is  a  question  not  now  presented 
to  the  consideration  of  the  court. 

The  essential  foundation  of  an  action  of  this  nature  is,  thai 
a  legal  prosecution  has  been  resorted  to  and  pursued  vrithout 
probable  cause.  From  the  want  of  probable  cause,  malice  is 
implied;  but  the  former  is  not  implied  from  the  latter.  If 
probable  cause  do  exist,  however  malicious  may  have  been  the 
motive  in  which  the  prosecution  originated,  this  action  cannot 
be  sustained. 

Probable  cause  in  general  may  be  understood  to  be  such  con- 
duct on  the  part  of  the  accused,  as  may  induce  the  court  to 
infer  that  the  prosecution  was  undertaken  from  public  motives. 

It  is  of  importance  that  the  rights  of  the  dtusen  should  ba 
protected;  but  public  policy  also  requires  that  prosecutions  for 
offenses  should  not  be  discouraged.     Hence  there  has  been  a 
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libenliiy  of  oonstmction  on  the  qaestion  of  probable  canse  in 
ixfox  of  the  pxoeeoaior,  whereyer  he  oould  be  fairly  nnder- 
itood  to  have  been  inflnenced  by  a  presomption  of  gailt  on 
the  part  of  the  aconsed.  Thus  where  an  inferior  tribunal,  first 
r^fii]ar]y  reeorted  to,  has  convicted,  probable  cause  has  been 
decided  to  have  been  sufficiently  established,  although  a  court 
of  appellate  jurisdiction  has  acquitted  the  accused,  upon  the 
most  satisfactory  demonstration  of  his  innocence:  1  Wils.  282; 
15  Mass.  243.  And  even  where  the  evidence  in  support  of  the 
prosecution  has  been  such  as  to  induce  the  jury  to  pause,  it 
hiabeen  ruled  to  be  probable  cause:  8mUh  v.  McDonald,  8 
Esp.  7. 

Whether  probable  cause  exist  or  not  is  a  question  involving 
law  and  fact.  Whether  the  circumstances  relied  on  to  prove  its 
existence  are  true  or  not,  is  a  matter  of  fact;  but  if  found  to  be 
trae,  whether  they  amount  to  probable  cause  is  a  question  of 
law:  1  T.  B.  498. 

The  defendant  moves  for  a  new  trial  upon  the  ground  that 
the  jury  were  not  properly  instructed  by  the  judge  who  pre- 
sided at  the  trial  as  to  the  law  of  the  case,  and  because  the 
verdict  is  against  evidence. 

Upon  the  second  point  we  give  no  opinion.  From  the  report 
of  the  judge  it  appears  that  certain  fiusts  were  proved,  and  that 
there  was  testimony  in  support  of  other  facts;  but  there  is 
nothing  in  the  case  from  which  it  can  be  inferred  that  the  latter 
were  or  were  not  found  to  be  true.  The  facts  being  thus  im- 
perfectly exhibited,  we  have  it  not  in  our  power  to  determine 
with  precision  the  question  of  probable  cause  as  applicable  to  this 
ease;  and  upon  this  point,  therefore,  it  is  at  this  time  neither 
necessary  nor  proper  that  we  should  intimate  any  opinion.  It 
farther  appears  from  the  report  that  the  defendant  insisted  at 
the  trial  that  the  jury  ought  to  be  instructed,  as  a  matter  of 
law,  that  probable  cause  was  fully  made  out.  We  have  no 
doabt  from  the  principles  and  authorities  which  govern  cases  of 
this  kind,  that  it  was  the  duty  of  the  judge  to  have  stated  his 
opinion  distinctly  to  the  jury,  whether  probable  cause  was  or 
was  not  established,  if  the  evidence  introduced  by  the  defend- 
ant proved  to  their  satisfaction  the  truth  of  the  facts  upon 
which  he  relied.  It  does  not  appear,  however,  that  the  judge 
gave  any  instructions  to  the  jury  upon  the  question  of  law  in- 
volved in  the  case;  but  it  does  appear  from  his  report  that  he 
left  it  to  them  to  decide  as  a  matter  of  evidence.  This  omission 
on  the  part  .of  the  judge  is  assigned  by  the  defendant  as  the 
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prinoipa]  ground  upon  wiLch  to  topport  his  motion  for  a 
trial;  and  we  are  satisfied  that  for  this  reason  the  motion  oa^ht 
to  prevail. 

Mellen,  0.  J.,  gave  no  opinion,  having  formerly  been   of 
counsel. 

New  trial  granted. 

See  note  to  BeU  ▼•  GrtJtam,  9  Am.  Beo.  687. 


Seaward  v.  Lord. 

[1  OssnuiAr*  168.] 

AoKKOWLKDanra  Dsbt  Babbkd.— Where  the  maker  of  a  note  denied  him 
signature,  bat  said  that  if  it  could  be  proved  that  he  sigiied  it  he  would 
pay  it,  and  hie  signature  was  proved,  it  was  held  that  this  was  snfficiant 
to  take  the  case  out  of  the  statate  of  limitations. 

Assumpsit  on  a  promissory  note.  Pleas,  the  general  issue, 
and  non-asaumfmi  infra  sex  annos.  At  the  trial  it  was  proved 
that  when  the  note  was  presented  to  the  defendant,  some  twc 
years  before,  he  denied  that  he  had  signed  it,  and  pronounced 
it  a  forgery,  but  said  that  if  it  could  be  proved  that  he  signed 
it  he  would  pay  it.  Several  witnesses  testified  that  the  signature 
was  in  the  handwriting  of  the  defendant,  and  that  they  had  no 
doubt  that  it  was  his  signature.  The  judge  instructed  the  jury 
that  if  they  believed  from  the  evidence  that  the  defendant  signed 
the  note,  his  subsequent  promise  took  the  case  out  of  the  statute 
of  limitations.  Verdict  for  the  plaintiff^  subject  to  the  opinion 
of  the  whole  court  upon  the  correctness  of  the  instructionB. 

Emery,  for  the  defendant. 

Burleighy  for  the  plaintiff. 

By  Oourt,  Mellen,  0.  J.  By  the  report  of  the  judge  it  ad- 
pears  that  about  two  years  before  the  commencement  of  the  ac- 
tion, the  defendant,  in  conversation  with  the  plaintiff's  agent, 
denied  that  he  ever  signed  the  note  in  question,  and  declared  it 
forgery,  but  at  the  same  time  observed  that  if  it  could  be  proved 
that  he  signed  it,  he  would  pay  it.  The  judge  before  whom  the 
eause  was  tried  instructed  the  jury,  that  if  they  believed  from 
the  evidence  offered  by  the  plaintiff,  that  the  defendant  did  sign 
the  note,  then  the  promise  which  he  made  to  the  defendant  was 
binding,  and  took  the  case  out  of  the  statute  of  limitations;  and 
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we  do  not  perceiTe  any  incorrgoinesB  in  this  opinion.  When  a 
promiae  is  made  on  condition,  if  the  condition  be  perfonned, 
the  promiae  then  becomes  abeolate,  and  Boxelj  an  abaolnte 
promise  made  within  six  years  would  be  sufficient.  The  case  of 
BeyUn^  ▼.  Mouting^,  1  Salk.  29,  is  in  point:  1  Ld.  Baym.  889; 
€uth.  470;  5  Mod.  425;  S.  0.,  cited  in  8  Esp.  157,  note,  as  a 
leading  case. 

It  was  said  at  the  bar  in  the  aignment  of  this  question,  that 
the  English  courts  are  adopting  more  strict  rules  than  they  have 
heretofore  admitted,  as  to  the  nature  of  the  acknowledgment  or 
promiae  which  is  considered  sufficient  to  take  a  case  out  of  the 
aUtnte.  But,  however,  the  courts  of  a  foreign  country  may 
judge  it  proper  and  prudent  to  narrow  the  principles  which 
have  been  so  long  established  and  correct,  we  do  not  perceive 
any  reason  for  changing  the  course  of  decisions  here.  The  case 
cited  from  Maule  &  Selwyn  is  not  so  strong  as  the  case  at  bar. 
In  that  case,  the  defendant  indeed  did  admit  the  signature,  but 
deekred  that  the  receipt  was  barred  by  the  statute,  was  not 
worth  anything,  and  that  he  never  would  pay  the  sum  de- 
manded. Surely  this  could  not  be  considered  as  a  new  promise, 
or  an  acknowledgment,  and  the  nonsuit  was  proper. 

Judgment  according  to  the  verdict. 


8m  aoto  to  ixmlv.  iSAo^,  8  AsL  Baa  leO;  aad  .0^v.  ieoiofa^ 


Warren  v.  Grabtreb. 

(1  OmwwmrMkV,  187.) 

BuBwiL  or  UsuBiDVS  Ck>iiTBACT. — ^Whero  a  note  la  givm  on  a  mnrioiia  oon- 
tnetk  and  partly  paid,  and  a  new  note  given  for  the  haJaaee,  each  new 


tonai  or  Usubt,  to  Whom  AvAUiABLa. — ^Where  a  penoo,  for  the  pnxpoae 
ol  laking  money,  agreea  with  another  to  proooxe  a  note  signed  and  in- 
dofted  by  other  paitiea,  hat  not  by  hinnelf,  which  the  lender  agreea  to 
dieeoant  ai  nsorioiia  intereet^  and  such  note  ia  aooordiogly  obtained  and 
diacoimted,  an  indoner  thereon  may  reeiat  payment  on  the  ground  of 


AsBUMWir  by  the  indorsee  against  the  indorser  of  a  promissory 
note.  Defense,  usury.  The  facts  were:  One  Hugh  McLellan 
vished  to  borrow  money  from  the  plaintiff,  agreed  with  him  to 
pmnnre  a  good  note  for  five  hundred  dollars,  payable  in  ninety 
days,  which  the  plaintiff  was  to  -discount  at  one  per  cent  pec 
month.    McLellan  accordingly  procured  a  note  signed  by  one 
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Mayo,  payable  to  the  defendant,  or  order,  and  indorsed  by  the 
latter,  which  the  plaintiff  discounted  as  agreed,  the  discount 
being  the  market  lvalue  of  the  note,  the  said  McLellan  agreeing 
with  Mayo  and  the  defendant  to  pay  the  note  at  matniity.     Be* 
fore  maturity,  McLellan  finding  himself  unable  to  pay  the  note, 
agreed  with  the  plaintiff  to  pay  two  hundred  dollars  on  it,  and 
to  procure  another  note  from  the  same  parties,  payable  in  sixty 
days,  which  he  did,  and  paid  the  same  rate  of  discount  as  before. 
Being  unable  to  pay  the  second  note  at  maturity,  McLellan 
agreed  with  the  plaintiff  to  pay  one  hundred  and  fifiy  dollars, 
and  to  procure  another  note  from  the  parties  for  the  remainder, 
which  he  did,  and  the  plaintiff  discounted  the  new  note  at  the 
same  rate  as  before.    This  last  was  the  note  now  in  suit.     Mc- 
Lellan did  not  indorse  any  of  the  notes,  and  it  appeared  that  the 
plaintiff  paid  their  fair  market  yalue  for  them.    McLellan  had 
secured  Mayo  and  the  defendant  against  their  liability  by  giv- 
ing them  a  note  indorsed  by  another  person.    The  judge,  at  the 
trial,  directed  a  nonsuit,  subject  to  the  opinion  of  the  whole 
court  upon  the  case. 

Kinmnan  and  Oreerdeaf^  for  the  plaintiff. 

Hopkins^  for  the  defendant. 

By  Court,  Mellen,  C.  J.  The  sum  demanded  in  this  action 
IB  part  of  a  debt  contracted  in  the  year  1811.  In  examining  the 
question  presented  in  this  case,  it  does  not  seem  material 
whether  the  note  in  suit  be  considered  as  a  substitute  for  ausnri- 
ous  note,  and  given  to  secure  the  balance  due  on  the  second 
note,  or  as  being  usurious  in  itself  and  in  its  origin,  by  reason 
of  the  verbal  agreement  to  pay  twelve  per  cent,  interest.  It  is 
a  principle  well  settled,  that  if  the  "  original  contract  is  usuri- 
ous, any  subsequent  contract  to  carry  it  into  effect  is  also  usuri- 
ous:" 3  T.  B.  531;  15  Mass.  96;  [Bridge  v.  Hubbard^  8  Am.  Dec 
86];  and  if  the  substituted  authority  be  given  to  the  party  to  the 
original  security,  or  his  representatives,  it  is  void,  according  to 
the  doctrine  of  Cuthbert  v.  Ealey,  8  T.  B.  390. 

The  plaintiff  opposes  the  defense  on  two  grounds:  1.  Because 
the  plaintiff  must  be  considered  as  having  purchased  the  notes 
in  the  market  at  a  fair  discount,  and  under  such  circumstances 
that,  according  to  the  case  of  ChurchiU  v.  Stiier,  4  Mass.  156, 
the  contract  cannot  be  deemed  usurious;  2.  Because  the  con- 
tract, if  usurious,  was  not  made  by  the  defendant,  and,  of 
course,  that  he  is  not  entitled  by  law  to  set  up  such  defense. 

With  respect  to  the  first  objection,  when  we  look  at  the  evi- 
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denee  in  this  case,  we  are  not  able  to  disooTer  how  the  notes 
can  be  considered  as  having  been  porcbased  in  the  market  bj 
the  plaintiff,  so  as  to  prote^  them  from  the  statute.  In  oases 
of  8odi  purchase,  the  note  is  fairly  made  without  prerious  con- 
cert, or  any  stipulations  relating  to  the  interest,  and  without 
reference  to  any  one  in  particular  as  the  intended  purchaser. 
The  note  being  signed  and  indorsed  is  offered  for  sale.  Its 
talne  in  the  market  must  depend  on  the  responsibility  of  the 
puties  to  it,  the  time  of  payment,  and  the  scarcity  of  money; 
aod  the  purchaser  takes  these  particulars  into  consideration, 
and  makes  the  purchase  at  what  is  supposed  a  fair  discount. 
Bat  in  the  present  case,  all  was  arranged  beforehand.  The  loan 
vsB  agreed  upon,  the  rate  of  usurious  interest  settled  between 
the  phuntiff  and  McLellan,  for  whose  use  the  loan  was  to  be 
made,  and  the  names  of  the  promisor  and  indorser  were  known 
ind  accepted  as  good.  Surely  if  such  a  mode  of  doing  the  busi- 
ness could  change  the  whole  transaction  into  a  fair  and  innocent 
purchase  of  the  note  in  the  market,  the  law  would  be  worse 
ttian  useless,  and  such  an  eyasion  no  honor  to  our  courts  of 
]Qflliee. 

The  plaintiff's  second  point  is  entitled  to  more  respect,  but 
we  apprehend  it  does  not  in  reality  possess  any  more  merit  or 
solidity  than  the  former.  In  the  case  of  Chadboum  y.  Watta^  10 
Haas.  121  [6  Am.  Dec.  100],  the  substituted  security  was  giyen 
to  Lancaster,  and  afterwards  indorsed  to  Chadbourn,  the  plaint- 
iff, who  had  no  notice  that  usury  had  infected  any  of  the  pre- 
ceding securities  which  had  been  giyen  up,  and  in  this  respect 
it  differs  from  the  case  at  bar. 

In  Cuihberi  y.  Haley,  before  cited,  Orose,  J.,  expressly  states 
that  if  the  bond,  which  was  the  substituted  security,  had  been 
giTon  to  Plank,  who  was  the  party  to  the  original  security  and 
lender  of  the  money  on  usurious  interest,  it  would  haye  been 
Toid;  and  the  court  proceeded  on  this  principle.  In  Foung  y. 
Fri{^,  1  Gamp.  139,  the  contract  for  usury  was  not  made  by 
the  defendant,  but  between  third  parties;  but  Lord  Ellen- 
borough  decided  the  defense  to  be  good.  According  to  the 
dedaion  in  the  case  of  Bridge  y.  Hubbard,  15  Mass.  96  [8  Am. 
Dec.  86J,  cited  at  the  bar,  it  is  of  no  importance  that  the  con- 
tract for  the  usury  was  made  by  McLellan  with  the  plaintiff 
and  the  notes  signed  by  others,  he  being  no  party  to  them;  be- 
caoae  it  was  known  by  all  concerned  that  the  loan  was  for  his 
exclimye  benefit,  and  the  mode  of  securing  the  sum  was  agreed 
to  by  the  plaintiff.     It  is  true  the  court  were  divided  in  opin« 
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ion  in  tiuA  case;  but  the  diTision  was  upon  a  question  that  does 
not  seem  to  arise  in  the  present  case.  Two  of  the  court  there 
considered  the  former  contract,  which  all  admitted  to  be  usuri- 
ous, as  cancelled  and  extinguished  by  payment.  In  the  case 
before  us  it  expressly  appears  that  the  last  note  was  giyen  to- 
secure  the  balance  due  on  the  second.  But  if  this  distinctiozi 
did  not  exist,  we  might  refer  to  the  case  of  Maddock  v.  i3erm* 
met^  7  T.  B.  184,  to  show  that  such  substitution  of  securitia» 
does  not  amount  to  payment;  and  also  to  Darts  y.  Maynard^  9 
Mass.  242,  by  which  it  appears  that  a  new,  and  even  higher 
security,  given  for  a  debt  secured  by  a  mortgage,  does  not  di»* 
charge  iJie  mortgage. 

If  the  note  declared  on  be  considered  as  unconnected  with 
the  preceding  notes,  the  result  must  be  the  same;  because  at 
the  time  it  was  given,  there  was  an  express  promise  on  the  part 
of  McLellan  to  pay  twelve  per  cent,  interest,  and  all  was  exe- 
cuted according  to  the  wishes  of  the  plaintiff,  and  by  a  pre- 
concerted arrangement  with  him  for  the  usury,  and  for  the 
kind  of  security.  If  the  principal  and  interest  are  secured  by 
distinct  notes,  or  the  usury  by  a  parol  promise  only,  and  all 
are  executed  at  the  same  time,  all  are  void;  because  such  prom- 
ise to  pay  interest  constituted  a  part  of  the  contract  for  the 
loan;  and  the  statute  declares  the  whole  contract  void.  If 
such  a  device  could  protect  the  lender  from  the  penaltJea  of 
the  statute,  it  would  always  be  evaded  with  impunity. 

We  are  therefore  all  of  opinion  that  the  motion  to  set  asida 
the  nonsuit  must  be  overruled,  and  that  there  must  be  jud^ 
ment  for  the  defendant. 


8m  note  to  WiOtkY.  Bimnelt,  g  Am.  Deou  Wk 


Greely  V.  Babtlbtt. 

[1  Qmmmkkmmm,  m.} 

Fi0i0B  SiLLDTO  OH  Gbxdit. — ^Where  »  faotor  to  whom  goods  aro  iwm^Sgiitif 
for  lale,  genenlly  fleUs  them  on  credit  to  a  mexohmt  in  good  ttsnding, 
taking  a  note  payable  to  himself,  and  the  porohaser  beoomee  inaolv0nt» 
the  factor  is  not  liable  for  the  Ion. 

AnvANdS  BT  Faotob. — Where  a  factor,  in  order  to  meet  drafts  drawn  on 
him  by  his  principal  and  accepted,  sells  the  goods  on  credit^  and  takes  a 
note  payable  to  himself  which  he  indorses  and  sells  for  money,  and, 
the  maker's  insolvency  compels  the  factor  to  pay  the  note,  he  may 
recover  the  amoant  from  his  principaL 
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AflBRDCPBrr  bj  a  factor  againBt  his  pxindpal  to  recoyer  the  bal- 
snee  of  anaocoant.  The  facts  were:  The  defendant  employed 
the  plaintiff,  who  was  a  ship  and  merchandise  broker,  to  sell 
his  (tiie  defendant's)  interest  in  the  ship  Jewel.  His  instmc- 
tions  were:  '*  SeU  my  part  as  yon  think  proper.  I  hope  you 
can  sell  the  ship  after  loaded.  If  the  accounts  are  all  fairly 
settled,  and  her  freight  is  good,  and  you  can  depend  on  the 
new  captain,  I  shall  not  be  so  anxious,  but  still  wish  to  get 
dear  of  her.  Use  your  own  judgment."  On  Harch  10, 1819, 
the  plaintiff  sold  the  defendant's  share  for  one  thousand  dol- 
lars, to  one  Thurston,  then  a  merchant  in  good  standing,  on 
six  months'  credit,  and  took  Thurston's  notes  payable  to  him- 
mM  or  order.  Before  the  sale  the  defendant  drew  on  the  plaint- 
iff sundry  bills  of  exchange,  payable  ninety  days  after  sight, 
which  were  accepted  by  the  plaintiff.  When  they  became  due  the 
plaintiff  haying  no  funds  to  meet  them  and  haying  in  the  mean- 
time receiyed  Thurston's  notes,  indorsed  and  sold  said  notes  for 
a  fiiir  price  and  took  up  the  bills.  On  August  8, 1819,  before 
the  notes  fell  due,  Thurston  stopped  payment  and  the  plaintiff 
was  compeUed  to  take  up  the  notes.  It  did  not  appear  that 
the  plaintiff  was  to  deriye,  or  did  deriye,  any  benefit  from  the 
tnnsaction  aside  from  his  ordinary  commissions  on  the  sale. 
The  first  notice  of  the  sale  giyen  by  the  plaintiff  to  the  defend- 
ant, was  in  a  letter  dated  April  3,  1819,  wherein  the  price  was 
stated  at  nine  hundred  and  fifteen  dollars,  but  the  defendant 
did  not  learn  that  the  sale  was  on  credit,  or  who  was  the  pur- 
chaser, until  August  19, 1819,  when  the  plaintiff  wrote  to  him 
infonning  him  of  those  facts  and  also  of  Thurston's  failure, 
and  requested  him  to  make  proyision  to  meet  the  notes  of 
Thurston  which  were  then  nearly  due. 

It  appeared  that  an  account  was  rendered  by  the  plaintiff  to 
the  defendant  May  11,  1819,  crediting  the  latter  with  "  one 
fourth  part  ship  Jewel,  nine  hundred  and  fifteen  dollars," 
which  was  the  sum  for  which  Thurston's  notes  were  sold,  less 
certain  premiums  and  commissions  for  insurance;  but  the 
account  made  no  mention  of  the  discount  or  commissions. 
Other  items  in  the  same  account  were,  howeyer,  stated  in  the 
flame  way,  the  discount  being  deducted  without  being  men- 
tioned. In  the  plaintiff's  books  the  defendant  was  credited 
with  the  price  of  one  fourth  of  the  ship  at  one  thousand  dollars, 
aad  was  charged  with  the  discount,  and  at  a  subsequent  date 
with  the  premiums  for  insurance.  It  further  appeared  that  on 
Thurston's  failure  he  assigned  his  property  to  certain  persons. 
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of  whom  the  plaintiff  was  one,  who  had  gone  on  his  bonds  for 
cnstom  dues,  and  had  indorsed  sundry  notes  for  his  aooommo* 
dation,  to  secure  them  against  their  liability  thereon;  but  in  the 
assignment  it  was  expressly  stipulated  that  the  assignees  should 
take  no  benefit  from  it  on  account  of  any  **  business  notes"  duo 
them,  leaving  them  as  to  such  notes  on  the  same  footing  as  the 
other  creditors.  The  assignees  realized  from  the  assignment 
serenty-fiye  per  cent,  of  the  amount  for  which  they  were  re- 
sponsible as  friendly  indorsers  on  sureties  for  Thurston.  The 
plaintiff  obtained  a  verdict  for  the  amount  of  Thurston's  notes 
with  interest. 

Emery  and  Whitman,  for  the  defendant,  claimed:  1.  That  the 
plaintiff,  having  voluntarily  assumed  the  demand  against  Thurs- 
ton as  his  own,  the  loss  should  fall  upon  him,  citing:  Wiallis  v. 
Telfair,  in  note  to  Smilh  v.  LaaceUes,  2T.  B.  188;  TickeUY.  ShaH, 
2  Yes.  239;  and,  2.  That  the  plaintiff  must  bear  the  loss,  also, 
because  of  culpable  negligence  in  his  duty  as  factor,  in  not  ad- 
vising the  defendant  promptly  of  the  sale,  etc.,  citing:  Jacobs' 
Law  Diet.  tit.  Factor;  Simpson  v.  Swan,  3  Oampb.  292;  Leunon 
v.  Kirky  Oro,  Jac.  265;  1  Com.  on  Ck>ntraots,  234. 

Longfedow,  for  the  plaintiff. 

By  Oourt,  Mellen,  0.  J.  The  plaintiff,  as  the  agent  and  fac- 
tor of  the  defendant,  having  sold  his  part  of  the  ship  Jewel  to 
Thurston  on  credit,  and  received  his  promissory  note  in  pay- 
ment; and  having  sold  the  note  and  indorsed  it,  to  raise  money 
to  pay  the  defendant's  drafts,  and  having  been  obliged  to  pay 
the  amount  to  the  indorsee,  in  consequence  of  the  failure  of 
Thurston  before  the  note  became  due  in  this  action,  demands 
the  sum  thus  paid,  as  money  paid  and  advanced  to  the  defend- 
ant's use.  A  verdict  having  been  returned  in  favor  of  the 
plaintiff  for  that  amount  and  interest,  the  defendant  now  moves 
that  the  verdict  should  be  set  aside  and  a  new  trial  granted. 

7he  claim  of  the  plaintiff  to  reimbursement  of  the  sum  thus 
advanced  is  resisted  by  the  defendant  on  two  grounds:  1.  Be- 
cause the  plaintiff  has  voluntarily  assumed  the  debt  which  has 
been  lost  by  the  failure  of  Thurston,  and  made  himself  respon- 
sible; 2.  If  not,  yet  his  conduct,  as  factor,  has  been  such,  and 
he  has  been  guilty  of  such  neglect  in  his  agency  with  respect  to 
the  transaction,  that  the  law  renders  him  liable  to  sustain  the 
loss  himself.  If  either  of  these  propositions  be  supported,  the 
defendant's  motion  must  prevail. 

The  relation  subsisting  between  principal  and  factor  is  such 
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fts  neceesaiilj  to  require  great  confidence  on  one  part,  and  great 
care,  attention  and  fidelity  on  the  other.  Without  all  these,  it 
is  impossible  that  the  eztensiye  concerns  of  the  commercial  part 
of  the  world  can  be  managed  with  advantage,  or  eyen  presenred 
from  confusion.  Hence  the  importance  of  continuing,  in  their 
full  force,  those  legal  principles  which  haye  been  established 
for  the  protection  of  the  rights  of  both  parties,  and  of  third  per- 
sons who  may  be  engaged  with  such  factor  in  the  transaction  of 
commercial  business. 

Some  of  these  general  principles  may  be  stated.  By  the  law- 
mercbant^  a  factor  may  sell  the  goods  of  his  principal  on  a 
reasonable  credit,  unless  he  is  restrained  from  so  doing,  either 
bj  his  instructions  or  by  the  usage  of  the  trade  to  which  the 
transaction  relates.  A  sale  made  under  such  circumstances  is 
at  the  risk  of  the  principal,  and  if  a  loss  happens  he  must  bear 
ii  But  he  is  not  authorized  to  give  credit,  except  to  such  per- 
sons as  prudent  people  would  trust  with  their  own  property. 
He  may  receiye  securities  in  his  own  name  for  goods  sold  with^ 
out  subjecting  himself  to  liability  merely  by  so  doing.  But  he 
must  deliver  such  securities  to  his  principal,  if  he  demand  them, 
or  in  case  of  loss,  he  will  be  answerable  as  for  a  breach  of  trust, 
though  in  such  case  the  principal  should  pay  him  his  usual 
commissions. 

If  through  carelessness,  or  want  of  proper  examination  and 
inquixy,  he  give  credit  to  a  man  who  is  insolvent,  should  a  loss 
happen,  he  must  indemnify  the  principal.  And  if  a  debt  be 
lost  by  the  inattention  of  the  factor  in  omitting  to  collect  it 
when  in  his  power  to  do  so,  he  will  be  liable  for  it.  He  must 
he  honest  and  faithful,  and  must  give  his  principal  all  necessary 
or  useful  information  respecting  the  concerns  of  his  agency. 
Uaoy  of  these  principles  are  applicable  to  the  case  under  con- 
sideration. 

The  first  inquiry  is,  whether  the  plaintiff  was  authorized  to 
seQ  the  defendant's  part  of  the  yessel  on  credit.  He  was  not 
forbidden  by  hiB  instructions,  nor  is  there  any  proof  in  the  case 
tending  to  diow  any  usage  forbidding  it.  On  the  contrary,  he 
had  directiona  to  sell  the  defendant's  part  "  as  he  thought 
proper,''  and  to  "use  his  own  judgment."  Under  this  power 
the  plaintiff  was  fully  justified  in  selling  on  credit  as  he  did; 
the  fair  value  seems  to  have  been  obtained,  and  the  credit  of 
Thurston  as  the  time  of  the  sale  being  perfectly  good,  the 
plamtiff  was  warranted  in  receiving  his  personal  security.  In- 
deed, little  or  no  objection  is  made  to  the  plaintiff's  conduct  on 
this  account. 
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Bat  it  is  contended  that  as  the  plaintiff  took  the  note  from 
Thurston,  payable  to  himself,  and  did  not  disclose  to  his  prin- 
cipal the  name  of  the  purchaser  nor  the  particular  terms  of  the 
contract  of  sale  for  some  months,  he  must  be  considered  as  the 
surety  of  Thurston,  as  guaranteeing  the  debt,  and  ft«mTniTi^  on 
himself  any  eyentual  loss  of  it.  But  the  manner  in  which  the 
note  was  made  payable  can  be  of  no  importance  in  this  instance. 
The  cases  cited  by  the  plaintiff*s  counsel  and  the  case  of  Ooode^ 
now  Y.  2yfer,  7  Mass.  36  [5  Am.  Dec.  22],  are  direct  to  thia 
point. 

With  respect  to  the  other  branch  of  the  objection,  viz.,  the 
plaintifTs  neglect  to  give  early  notice  of  the  terms  of  the  sale, 
and  his  giving  no  notice  at  all  till  after  the  failure  of  Thurston, 
no  authority  directly  in  support  of  this  objection  has  been  cited, 
except  the  case  of  Simpson  v.  Sioan,  8  Gampb.  292,  which  will 
presently  be  examined  and  compared  with  the  case  at  bar. 
The  commissions  charged  furnish  no  proof  of  guaranty,  and  we 
are  well  satisfied  that  if  the  defense  be  substantial,  it  must  be 
on  the  ground  of  negligence  on  the  part  of  the  plaintiff.  Ab 
the  sale  was  made  under  sufficient  authority  to  a  merchant  in 
good  standing,  on  credit,  and  as  the  purchaser  failed  before  the 
day  of  payment  had  arriyed,  it  is  not  very  easy  to  perceive  how 
the  omission  to  disclose  the  name  of  the  purchaser  before  that 
day  did  or  could  prejudice  the  defendant,  or  why  it  should  now 
prejudice  the  plaintiff.  No  imputation  of  fraud  is  even  sug* 
gested.  The  case  cited  from  2  T.  B.  128,  of  the  neglect  of  a 
factor  to  make  insurance,  rests  on  principles  different  from 
those  which  apply  to  the  case  before  us.  In  the  case  from  Ore. 
Jac.  266,  the  agent  exposed  the  goods  of  his  principal  to  for- 
feiture by  a  direct  violation  of  a  public  statute,  as  well  as  of  his 
duty  as  a  factor. 

The  case  of  Simpson  y.  Swan  has  been  pressed  upon  us  as  a 
strong  authority  in  favor  of  the  defendant,  and  though  it  was 
only  a  nieipriujs  decision,  yet  it  is  entitled  to  respect  from  the 
character  of  the  learned  judge  who  pronounced  it,  and  the  ac- 
quiescence of  the  counsel  in  his  opinion.  But  this  case  is  in 
several  particulars  different  from  the  case  before  us.  Simpson, 
the  factor,  sold  the  leather  consigned  to  him  to  a  man  notori* 
ously  insolvent  at  the  time,  and  according  to  his  usual  practice, 
without  naming  the  purchaser  to  his  principal,  he  received  a 
bill  of  exchange  for  the  price,  payable  to  himself,  and  then 
made  and  sent  his  own  note  to  the  defendant  for  the  net  pro- 
ceeds.    Lord  Ellenborough  said  that  the  factor's  remitting  his 
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note  to  his  pnnoipal  for  the  proceeds  natorally  seemed  to  dose 
ihe  eonceniy  and  that  it  could  not  be  unraveled  without  dan- 
gler. The  sale  to  an  insolvent  was  also  considered  by  the  court 
a  fital  objection  to  the  action^  as  the  loss  had  been  occasioned 
by  the  gross  negligence  of  the  plaintiff  himself.  There  was 
also  a  distinction  taken  by  the  same  judge  which  is  deserving  of 
notice,  as  it  seems  to  present  a  principle  in  aid  of  the  present 
action.  His  words  are:  ''If  the  principal  draws  before  the 
sale,  it  is  very  reasonable  that  he  should  repay  the  money  when 
ihe  consideration  fails  on  which  the  factor  granted  the  accept^ 
ance.  Then  the  principal  is  deprived  of  no  information,  and  is 
led  into  no  encor." 

Now  in  the  case  at  bar  it  appears  that  in  the  month  of  Novem- 
ber before  the  sale,  the  defendant  drew  bills  on  the  plaintiff  for 
upwards  of  one  thousand  dollars,  which  were  accepted  in  De- 
cember following,  payable  in  March,  a  short  time  before  the 
sale.  This  seems  to  be  the  precise  case  stated  by  Lord  Ellen- 
borough.  For  the  purpose  of  raising  money  to  pay  these  bills, 
the  note  of  Thurston  was  sold,  and  indorsed  by  the  plaintiff, 
and  the  payment  of  this  note  to  the  indorsee  is  the  ground  of 
the  present  claim  of  Greeley  on  the  defendant.  There  is  an- 
oQier  fact  appearing  in  the  case  which  seems  to  show  the 
defendant's  recognition  of  the  propriety  of  the  sale  of  his  share 
of  the  ship,  and  of  the  disposal  of  Thurston's  note,  and  his 
approbation  of  the  whole.  We  allude  to  his  declaration  when 
he  was  informed  that  the  note  had  been  negotiated  at  a  discount , 
of  twelve  per  cent.,  that  he  would  rather  have  given  twenty  per 
ceni  than  that  his  drafts  on  the  plaintiffs  should  have  been  pro- 
tested. This  declaration  must  have  been  made  after  the  receipt 
of  Greely's  letter  of  August  19,  and  some  time  after  the  failure 
of  Thurston. 

It  is  contended  that  the  information  respecting  the  sale  when 
given  was  not  correct;  that  the  plaintiff  stated  the  sale  to  have 
been  for  nine  hundred  and  fifteen  dollars, 'whereas  it  was  for  a 
thousand.  This,  however,  is  explained  by  other  facts.  The 
commissions  and  discount  on  the  note  amounted  to  eighty-five 
dollars,  so  that  the  net  proceeds  were  exactly  nine  hundred  and 
fifteen  dollars.  This  is  only  an  inaccuracy  in  the  method  of 
stating  the  account.  It  was  the  conclusion  instead  of  the 
piemises  from  which  that  conclusion  was  drawn.  There  is  also 
a  small  variance  or  disagreement  in  the  charge  of  twenty-five 
dollars  for  premiums,  etc.,  but  this  is  explained  by  the  fact  that 
at  the  time  of  drawing  out  the  account  the  premium  had  not 
been  paid. 


60  Kbnnebbo  Fubchasb  v.  Titfant.  [Maine. 

The  last  &ct  relied  on  by  the  defendant  as  proof  of  culpable 
neglect  in  the  plaintiff,  is  the  assignment  of  Thurston's  effecta 
to  certain  trustees,  and  the  plaintiff's  connection  with  that  trans- 
action. This  assignment  was  made  to  secure  seyenty-five  per 
cent  of  the  demands  of  several  creditors,  whose  claims  arose 
from  suretyship  for  Thurston  at  the  custom-house,  or  as  friendly 
indorsers  without  consideration.  It  was  not  designed  to  em- 
brace any  debts  arising  in  the  ordinaxy  course  of  business,  and 
none  such  were  embraced.  The  plaintiff,  in  this  concern, 
guarded  his  own  business  debts  no  better  than  that  of  the  de- 
fendant. Besides,  the  assignment  was  made  of  a  vessel  at  sea, 
not  in  a  situation  to  be  attached  by  the  plaintiff  for  the  benefit 
of  the  defendant,  and  he  could  not  have  compelled  Thurston  to 
make  the  assignment  in  any  other  form. 

On  the  whole,  after  a  careful  examination  of  the  sobject,  we 
cannot  discover  any  legal  principles  by  which  the  plaintiff  is 
bound  to  sustain  the  loss  which  has  happened,  or  which  forbid 
his  reimbursement  of  the  sum  he  has  paid. 

Judgment  on  the  verdict. 

As  to  a  faoWr  Mllmg  on  credit^  tee  Van  AUn  ▼.  Vcmderpfio^  5  Am.  De& 
102. 


Eennebeo  Purchase  v.  Tiffany. 

[1  OasnxsAv,  219.] 

Bdbbencb  to  Plan  ik  Deed. — ^When  a  grant  or  deed  refers  to  a  oertaia 
plan,  mich  plan  beoomee,  by  legal  conatniction,  a  part  of  the  deed,  and 
is  not  explainable  by  eztraneoos  evidenoe  any  further  than  it  woold  be 
if  actaally  inserted  in  the  deed. 

Flak  Governs  Established  Lines,  When. — ^The  proprietors  of  a  tract  of 
land  had  a  map  made  of  part  of  it,  to  be  of  a  certain  width,  east  and 
west,  though  the  conkers  on  the  west  side  were  not  established,  and 
afterwards  had  a  survey  made  of  another  contignoos  portion,  when  the 
surveyor  marked  ont  a  line  as  the  west  boundary  of  the  first  survey, 
putting  it  further  wetft  than  originally  intended*  it  was  held  that  pur- 
chasers of  lots,  included  in  the  first  plan  and  referring  to  snch  plan, 
must  be  governed  by  it,  and  could  not  take  to  the  line  thus  estabUshed. 

Wsir  of  entry  to  recover  possession  of  a  certain  parcel  of 
land.  It  was  admitted  that  the  demandants  virere  the  owners, 
unless  the  land  in  controversy  was  a  part  of  a  certain  lot  No. 
72,  purchased  from  the  demandants  in  1777,  by  one  Levi 
Bobinson,  under  whom  the  tenant  claimed.  It  appeared  that 
im  1761,  the  demandants  employed  one  Nathan  Winslow  to  8ur« 
vey  and  lay  out  three  tiers  of  lots  along  the  Kennebec  river. 
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extending  westward  from  the  river  three  miles.  Window  ac- 
oordinglj  snnreyed  the  tract,  and  made  a  plan  of  it  representing 
each  lot  as  one  mile  in  length  east  and  west,  and  fifty  rods  wide. 
He  estahlished  comers  along  the  river,  bat  did  not  actually  ran 
any  lines  or  mark  any  corners  west  of  the  river.  From  subse- 
quent measurement  the  width  of  many  of  the  lots  on  the  river 
iras  found  to  be  fifty-four  rods. 

In  1768,  the  demandants  employed  one  Dr.  McEecknie  to 
sonrey  and  lay  out  for  Ebenezer  Bacon,  a  lot  of  five  hundred 
toes  in  the  rear  of  the  third  tier  of  lots  on  Winslow's  plan, 
tiixee  miles  from  the  river,  instructing  him  to  keep  clear  of  the 
lots  on  Winslow's  plan.  McKecknie  measured  from  the  river 
to  find  the  west  line  of  the  third  tier  of  lots  and  marked  trees 
00  the  south-east  and  north-east  comers  of  the  lot  surveyed  for 
Bacon,  which  comers  are  now  well  known  and  lie  in  the  rear  of 
lota  75,  76,  78  and  79  on  Winslow's  plan,  but  by  recent  meas- 
urement appear  to  be  three  miles  and  seventy-two  rods  west  of 
the  river.  The  demandants  granted  the  five  hundred  acres  to 
Bacon  according  to  McEecknie's  plan  describing  the  premises 
as  a  tract  of  land  lying  west  of  the  river  **  at  the  rear  of  the 
settlers'  back  lots"  etc.,  **  butted  and  bounded  as  follows,  to- 
irit:  beginning  at  the  west  end  of  the  north  line  of  settlers' 
hack  lot  No.  75,"  running  thence  certain  courses  and  distances, 
and  then  "  east  south-east  to  the  settlers'  back  lots,  thence 
Boatherly  on  the  settlers'  back  line"  etc.,  to  the  place  of  be- 
ginning. 

lu  1774  the  demandants  employed  one  John  Jones  to  lay  out 
certain  lots  in  the  rear  of  the  Winslow  lots,  beginning  at  the 
east  end  of  the  Bacon  tract  and  extending  southerly  to  the 
Bonth  end  of  Snow's  pond,  which  was  done  and  a  plan  was 
made  by  Jones  representing  the  Bacon  lot  as  the  northern 
boandaiy,  the  pond  as  the  western  boundary,  and  a  line  drawn 
from  the  south-east  comer  of  the  Bacon  lot  southerly  as  the 
eaatem  boundary.  At  the  request  of  the  demandants  Jones 
copied  Winslow's  plan  upon  his  own,  so  that  it  would  present 
at  one  view  the  whole  tract  between  the  pond  and  the  river. 
Jones  did  not  actually  measure  or  mark  out  the  western  bound- 
ary of  the  lots  on  Winslow's  plan. 

The  deed  from  the  demandants  to  Bobinson,  the  tenant's 
grantor,  was  for  **  lot  No.  72  according  to  Nathan  Winslow's 
plan,"  and  Bobinson  claimed  as  far  west  as  the  east  line  of  the 
Bacon  tract,  but  did  not  make  any  improvements  or  indosure 
within  seventy-two  rods  of  it. 
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The  judge  instructed  the  juij  that  Jones'  plan  was  not  to  be 
regarded  as  evidenoe  because  the  tenant  claimed  under  the  plan 
of  Winslow;  that  the  location  of  the  Bacon  tract  being  subse- 
quent to  the  Winslow  plan  could  not  affect  the  construction  of 
the  deed  to  Bobinson,  the  tenant's  grantor;  and  that  the  tenant 
could  not  claim  further  west  than  three  miles  from  the  ziyer. 
The  demandants  had  a  verdict  subject  to  the  opinion  of  the 
court  on  the  correctness  of  these  instructions. 

Bond,  for  the  tenant,  cited  Jackson  y.  Ogden^  4  Johns.  140; 
S.  C,  Tld.  238;  Jackson  y.  Mwrray,  Id.  5;  Jackson  v.  MdCoU^ 
10  Id.  877  [6  Am.  Dec.  843];  Jackson  y.  IHefendorf,  3  Id.  269; 
Jackson  y.  Vedder,  Id.  8;  Pemam  y.  Wead,  6  Mass.  181;  Howe 
y.  Bass,  2  Id.  380  [3  Am.  Deo.  59]. 

B.  WiUiams,  for  the  pUuntifb. 

By  Oourty  Msllek,  0.  J.  The  motion  for  a  new  trial  is 
grounded  upon  the  rejections  of  certain  proof  offered  by  the 
tenant;  and  the  particulars  of  this  proof  are  stated  in  the  re- 
port of  the  judge  who  presided  in  the  trial.  If  this  proof  was 
improperly  rejected,  the  yerdict  must  be  set  aside  and  a  new 
trial  granted;  otherwise  the  judgment  must  be  entered  for  the 
demandants. 

The  demanded  premises  are  claimed  by  the  tenant  as  a  part 
of  lot  12,  and  in  no  other  manner;  and  the  question  is,  how  far 
that  lot  extends  westwardly.  It  is  admitted  that  Winslow, 
when  he  made  his  plan  of  the  first,  second  and  third  ranges, 
only  measured  the  width  of  the  lots  on  the  first  range  and  set 
up  monuments  by  the  riyer;  and  then  made  his  plan  of  the 
three  ranges;  each  to  be  one  mile  wide;  or,  in  other  words,  the 
lot  in  each  range  were  to  be  one  mile  in  length;  and  that  the 
extent  of  the  lots  in  all  the  ranges  was  then  to  be  ascertained 
by  length  of  line  only.  The  counsel  for  the  tenant  admits  that 
the  true  west  line  of  the  third  range  is  only  three  miles  from 
Eennebeck  riyer,  unless  it  has  been  either  expressly  or  by  im- 
plications farther  west,  and  so  located  by  the  proprietors  or 
their  agents,  as  to  giye  extension  to  the  lots  in  that  range  so  far 
westwardly  as  the  Bacon  lot,  and  ^  so  far  as  to  include  the  de- 
manded premises  as  part  of  lot  No.  72.  This  lot  was  granted 
to  Bobinson,  according  to  WinsloVs  plan;  and  the  tenant  holds 
what  was  granted  to  Bobinson  and  nothing  more. 

When  land  is  granted  or  conyeyed  according  to  a  certain 
plan,  in  legal  construction,  becomes  a  part  of  the  deed,  and  is 
subject  to  no  other  explanations  by  extraneous  eyidence,  than 
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if  aU  ihe  partioalara  of  the  description  had  been  aotiudly  in- 
Mrted  in  the  body  of  the  giant  or  deed.  Now  it  is  clear  that 
according  to  Window's  plan  lot  No.  72  extends  only  three  miles 
from  the  riyer;  and  if  the  grant  to  Bobinson  had  been  made 
before  the  Bacon  lot  was  located  and  Jones'  surrey  completed, 
the  lot  wonld  not  have  been  extended  so  as  to  embrace  the  land 
in  dispute.  We  are  then  to  inquire  whether  the  location  of  the 
Bacon  lot  by  HcKecknie,  or  the  surrey  and  plan  of  the  rear 
hods  made  by  Jones  do  in  legal  contemplation  alter  the  case. 
When  HcKecknie  located  the  Bacon  lot,  he  measured  for 
Umself  to  ascertain  the  west  line  of  the  third  range,  or  in  other 
words  the  end  of  the  three  miles  from  the  riyer;  and  it  appears 
b?  the  plan  taken  in  the  present  case,  that  he  made  seventy- 
two  rods  laige  measure;  and  therefore,  though  in  the  descrip- 
tion of  the  bounds  of  that  lot,  it  is  said  to  adjoin  the  lots  in  the 
third  range,  it  is  in  fact  seyenty-two  rods  to  the  westward  of 
that  range.  This  was  eyidently  an  error  on  the  part  of  Mc- 
Kecknie;  and  the  lot  was  located  by  mistake  seyenty-two  rods 
farther  west  than  was  intended.  It  seems  that  the  proprietoia 
were  not  aware  of  this  error  when  they  employed  Jones  to  sur- 
Tey  and  make  a  plan  of  the  lands  south  of  the  Bacon  lot  and 
westward  of  the  third  range  of  Wioslow's  lots;  and  it  is  equally 
dear  that  Jones  himself  was  not  conscious  of  it  at  the  time  he 
executed  the  datj  assigned  him.  He  proceeded  on  the  mistake 
made  by  Ifr.  HcKecknie,  and  when  he  copied  Winslow's  plan 
and  laid  those  lots  down  on  his  own  plan,  he  continued  the  mis- 
take by  representing  those  lots  as  extending  westward  as  far  as 
the  Bacon  lot.  It  is  not  contended  that  Jones  knew  the  rear 
line  of  the  settler's  lots,  or  in  other  words  the  west  line  of  the 
third  range;  he  neyer  run  that  line  or  attempted  by  any  correct 
prooeas  to  ascertain  its  true  position. 

We  do  not  question  the  correctness  of  the  decisions  on  which 
the  counsel  for  the  tenant  relies.  In  the  case  cited  from  John- 
eon,  the  lands  bad  been  suryeyed,  and  certain  monuments 
erected  before  the  deeds  were  executed;  and  the  description  was 
variant  from  the  preyious  suryey*  ^be  court  there  decided  that 
the  generality  of  the  language  of  the  deed  as  to  the  lot,  should 
be  explained  and  corrected  by  the  actual  suryey,  which  had 
been  made  in  contemplation  of  the  conyeyance. 

In  the  case  of  MaJcepeace  y.  Bancroft,  12  Mass.  469,  the  monu- 
iBent  referred  to  in  the  deed  did  not  exist  at  the  time  of  the 
«iecation,  but  afterwards  the  brick  wall,  being  the  monument 
deaeribed,  was  erected,  and  was  intended  to  conform  exactly  to 
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the  deed,  though  it  did  not.  Yet  the  court  decided  that  this 
monument  must  goyem  the  construction.  It  was  intendecl  to 
gOYem  it.  The  language  of  the  court  in  that  case  is  this:  ''If 
a  deed  of  land  pass  at  a  distance  from  the  premises  granted  and 
reference  should  be  made  to  a  slake  or  stones  for  the  termiiia- 
tion  of  one  of  the  lines,  no  such  monument  actually  existing^, 
and  the  parties  should  afterwards  fairly  erect  such  monument 
with  intent  to  conform  to  the  deed,  we  think  the  monument  so 
placed  would  gOTem  the  extent,  although  not  entirely  coineid* 
ing  with  the  line  described  in  the  deed."  The  case  at  bar  dif- 
fers from  that  case  in  two  important  particulars: 

1.  The  deed  referred  to  a  certain  monument  at  the  end  of  the 
line,  but  there  is  none  referred  to  on  Winslow's  plan  at  the  end 
of  the  third  mile;  2.  In  the  case  of  Makepeace  y.  Bancroft,  the 
monument  named  in  the  deed,  was  erected  with  the  express 
yiew  of  conforming  to  the  deed.  In  the  case  before  us  the  acts 
done  by  the  agents  of  the  proprietors,  which  are  relied  upon  as 
a  proof  of  an  extension  westward  of  the  lots  in  the  third  ran^e, 
and  a  location  of  the  west  line  of  said  range,  were  all  performed 
for  other  purposes,  and  without  any  intention  to  settle  the 
western  boundary  of  the  range. 

It  is  admitted,  or  not  denied,  that  the  tenant  holds  the  lot 
which  he  purchased,  and  has  his  complement  of  acres.  The  lot 
is  a  mile  long,  exclusive  of  the  demanded  premises,  and  as  wide 
or  wider  than  represented  on  Winslow's  plan.  No  injustice 
then  is  done  to  the  tenant. 

We  do  not  perceive  any  principle  of  law,  and  certainly  none 
of  justice,  which  calls  upon  us  to  pronounce  that  such  a  mere 
mistake  of  a  surveyor  of  the  proprietors,  of  which  they  had  no 
knowledge  until  after  the  lapse  of  many  years,  and  which  has 
not  violated  the  rights  of  any  who  claim  under  their  grants,  has 
had  the  effect  completely  to  divest  those  proprietors  of  their  legal 
right  and  title  to  a  valuable  tract  of  land.  The  location  of  the 
Bacon  lot  was  not  made  with  the  intent  to  settle  the  western 
line  of  the  third  range,  nor  was  Jones'  survey  made  for  that 
purpose.  There  is  then  no  express  location  or  extension  of  the 
lots  in  the  third  range  as  the  tenant's  counsel  contends;  and  if 
such  effect  is  to  be  considered  as  produced  by  implication,  it  is 
an  implication  resulting  from  ignorance  instead  of  knowledge — 
from  mistake  instead  of  intention. 

It  is  known  to  some  of  the  court  that  several  years  since  a 
question  similar  to  the  present  arose  respecting  a  tract  of  land 
in  Yassalborough.    The  facts  in  the  case  alluded  to  were  nearly 
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tbe  aame  as  in  this;  a  similar  error  was  oommitted  by  the  sur- 
Tejor  who  nm  out  and  made  a  plan  of  the  lands  in  the  rear  of 
the  third  range,  surveyed  before  by  Wiuslow.  Upon  accurate 
admeaflnrement,  it  was  found  that  the  fourth  range  did  not  ad- 
join the  third,  as  was  supposed  when  it  was  located.  The  cause 
was  tried  before  the  supreme  judicial  court  of  Massachusetts, 
and  they  were  clearly  of  opinion  that  the  lands  situated  between 
the  termination  of  the  third  tier  of  lots  in  Winslow's  plan,  or 
the  end  of  three  miles  from  the  river,  and  the  foiurth  range,  as 
located  by  monuments,  were  the  property  of  the  proprietors, 
and  the  decision  was  conformable  to  this  opinion.  It  is  under- 
stood that  all  concerned  have  acquiesced  in  it. 

For  the  reasons  we  have  assigned,  we  are  all  satisfied  that  the 
eridenoe  offered  by  the  tenant  waa  properly  rejected,  and  of 
eoune  that  there  must  be  judgment  on  the  verdict. 


Stinchfield  V,  Little. 

[1  OanHLBAV,  7SL] 

PnuD  AMD  PBIVA9B  AoxHTB. — ^Where  a  duly  aQthoiixed  pnblio  agent  eaten 
ndo  a  contract  on  behalf  of  the  government,  bat  affixes  hie  own  name 
and  eeel  to  it,  it  is  nevertheless  the  contract  of  the  government  and  not 
of  the  agentb  Bat  if  the  principal  is  a  private  person  or  corporation,  the 
contEict  most  be  ezecnted  in  the  name  and  under  the  seal  of  snch  prin- 
c^al  in  order  to  bind  him;  and  if  the  agent  pats  his  own  name  and 
sesl  to  it^  he  will  be  personally  bound,  though  he  describes  himself  in 
tile  body  of  the  contract  as  acting  for  his  principal,  for  this  is  mere 


AonoK  of  covenant  on  a  deed.    Flea,  non  est  fadum.    The 

deed  declared  on  was  offered  in  evidence,  and  was  as  follows: 

"Enow  all  men  by  these  presents,  that  I,  Josiah  Little,  of,  etc., 

bj  virtue  of  a  vote  of  the  Fejebscot  Proprietors,  passed  on  the 

fint  day  of  September,  1784,  authorizing  and  appointing  me  to 

give  and  execute  deeds  for  and  in  behalf  of  said  proprietors,  for 

and  in  consideration  of  the  sum  of  thirty-seven  pounds  to  me 

in  hand  paid  by  Thomas  Stinchfield,  of,  etc. ,  the  receipt  whereof 

I  do  hereby  acknowledge,  have  given,  granted,  released,  con- 

▼^ed  and  confirmed  unto  him,  the  said  T.  S.,  his  heirs  and 

Mgns  forever,  two  hundred  acres,  etc.    To  have  and  to  hold 

the  above-granted  and  bargained  premises,  with  all  the  priv- 

i^ee  and  appurtenances  thereof,  to  him,  the  said  T.  S.,  his 

bflbs  and  assigns  forever,  as  an  absolute  estate  of  inheritance  in 

fee-simple  forever;  hereby  covenanting  in  behalf  of  said  pro* 
Ail  Dae.  Veil. 
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prietors,  their  respeotiye  hein,  exeoutora  and  adsunistxators,  to 
and  with  the  said  T.  S.,  his  heirs  and  assigns,  to  warrant,  con- 
firm and  defend  him  and  them  in  the  possession  of  the  said 
granted  premises,  against  the  lawfal  claims  of  all  persons  whatao- 
ever.  In  testimony  that  this  instrument  shall  be  forever  here- 
after acknowledged  by  the  said  proprietors  as  their  act  and  deed 
and  be  held  good  and  valid  by  them,  I,  the  said  Josiah  Little, 
by  virtue  of  the  aforesaid  vote,  do  hereunto  set  my  hand  and 
seal,  this  nineteenth  day  of  February,"  etc.,  with  the  defend- 
ant's name  and  seal  attached.  The  defendant  objected  that 
this  was  the  deed  of  the  Pejebscot  Proprietors,  and  not  of  the 
defendant.  The  judge  sustained  the  objection,  and  directed  a 
nonsuit,  which  the  plaintiff  moved  to  set  aside. 

Belcher  and  B,  IFiQiafiM,  for  the  plaintiff, 

LUUe  and  LongfeUaw^  for  the  defendant. 

By  Oourt,  Pbbblb,  J.  In  this  case  two  questions  are  pre- 
sented for  the  consideration  of  tKe  court:  1.  Is  the  deed  de- 
clared on,  the  deed  of  the  Pejebscot  proprietors?  2.  Admitting 
it  not  to  be  the  deed  of  the  Pejebscot  proprietor%  is  it  the  deed 
of  Josiah  Little,  the  defendant  ? 

Where  a  contract  is  entered  into,  or  a  deed  executed  in 
behalf  of  the  government  by  a  duly  authorized  public  agent, 
and  the  fact  so  appears,  notwithstanding  the  agent  may  have 
affixed  his  own  name  and  seal,  it  is  the  contract  or  deed  of  the 
government  who  alone  is  responsible,  and  not  of  the  agent: 
Unvrin  v.  Woheley,  1  T.  B.  674;  Macbeth  v.  Haldintand,  Id.  172; 
Hodgson  v.  Dexter^  1  Cranch,  845;  Dawes  v.  Jackson^  9  Mass. 
490;  Sheffield  ▼.  Watson,  8  Gai.  69.  But  the  same  rule  does 
not  obtain  in  relation  to  the  agent  or  attorney  of  a  private 
person  or  corporation.  It  seems  to  have  been  settled  or  recog- 
nized as  law  in  courts  of  justice  by  judges,  distinguished  for 
ttheir  wisdom  and  learning,  in  successive  generations,  and  under 
^different  governments,  that  in  order  to  bind  the  principal  or 
iconstituent,  and  make  the  instrument  his  deed,  the  agent  or 
attorney  must  set  to  it  the  name  and  seal  of  the  principal  or 
constituent,  and  not  merely  his  own.  In  the  year  1614,  it  was 
resolved  in  CcmWs  case,  9  Co.  76,  that,  "  when  any  one  has 
authority  as  an  attorney  to  do  any  act,  he  ought  to  do  it  in  his 
name,  who  gives  the  authority;  and  the  attorney  cannot  do  it 
in  his  own  name,  nor  as  his  proper  act,  but  in  the  name,  and 
as  the  act  of  him  who  gives  the  authority." 

There  however  the  act,  done  by  attorney,  was  the  surrender 
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in  eoort  of  oertain  oopy-hold  landa^  in  doing  whioli,  as  is  wdl 
known,  neithor  signing  nor  sealing  constituted  any  part  of  the 
eeremony.  A  case  where  a  qnestion,  relating  to  tiie  reoeiiing 
of  such  a  surrender,  was  agitated,  came  before  the  oonrt  of  K. 
B.  in  1701,  Parker  t.  KeU,  1  Ld.  Baym.  658,  in  which  Ld.  0. 
J.  Holti  seems  to  be  dissatisfied  with  the  rale  in  Combos  caae, 
and  expresses  an  opinion  that,  thongh  the  act  were  done  in  the 
aitoiney's  own  name,  provided  he  had  sufficient  authority,  it 
would  be  good  without  reciting  his  authority,  though  not  so 
regular  az^  formal.  The  rule  however,  as  laid  down  in 
Combes'  case  is  cited  by  Ld.  Ch.  Baron  Oomyn,  as  good  law: 
Com.  Dig.  Attorney  (0. 14),  and  1  Bol.  880, 1.  86,  is  quoted  as 
flnpporting  it. 

Upon  the  same  authority  it  is  stated,  that  if  an  attorney  has 
a  power  by  -writing  to  make  leases,  if  he  make  a  lease  in  his 
own  name,  it  will  be  Toid.    This  latter  principle  was  recognisd 
18  law  in  1726,  in  Frordin  y.  8maU,  2  Ld.  Baym.  1418.    In  that 
ease  also  the  attorney  in  the  body  of  the  instrument  for,  and 
in  the  name,  and  as  attorney  of  the  principal,  demised,  etc.; 
bat  the  court  held,  that  a  person,  empowered  by  warrant  of 
attorney  to  execute  a  deed  for  another,  must  execute  it  in  the 
name  of  the  principal.    In  conformity  with  this  decision  is  the 
language  of  Ld.  0.  J.  Eenyon,  in  1795,  in  White  v.  Cuyler^  6 
T.  B.  176.     *'  In  executing  a  deed  for  the  principal  under  a 
power  of  attorney,  the  proper  way  is  to  sign  in  the  name  of  the 
principal."    And  at  a  still  later  period  in  1802,  in  WHkes  ▼. 
Back,  2  East  142,  the  doctrine,  that  an  attorney  must  execute 
bis  power  in  the  name  of  his  principal,  and  not  in  his  own 
name,  was  recognized  by  the  whole  court,  as  sound  law.    The 
ttme  rule  seems  to  obtain  also  in  the  courts  of  law  in  this 
conntiy.    Thus  in  Simond  t.  Caain,  2  OaL  66,  C.  J.  Kent  not 
only  admits  the  authority  of  FranHn  y.  8maU,  but  adds,  ''when 
a  man  acts  in  contemplation  of  law  by  the  authority,  and  in 
the  name  of  another,  if   he  does  an   act  in  his   own  name, 
although  alleged  to  be  done  by  him  as  attorney,  it  is  Toid." 
So  ako  in  Fowler  y.  Shearer,  7  Mass.  14,  G.  J.  Parsons,  in  de- 
liTeriog  the  opinion  of  the  court  says,  "  if  an  attorney  has  au- 
Aority  to  convey  lands,  he  must  do  it  in  the  name  of  the  prin- 
cipal.   The  conveyance  must  be  the  act  of  the  principal,  and 
liot  of  the  attorney;  otherwise  the  conveyance  is  void.    And  it 
ia  not  enough  for  the  attorney  in  the  form  of  the  conveyance 
to  dedare,  that  he  does  it  as  attorney,  for,  he  being  in  the  plaoe 
of  the  principal,  it  must  be  the  act  and  deed  of  the  principal. 
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done  and  executed  bj  the  attorney  in  his  name/'  This  it  is 
manifest,  is  only  a  combination  of  .the  pxindples  of  the  two 
cases  of  Oombea  and  FrarUin  v.  Small,  and  as  saoh  is  a  xecogni* 
tion  on  the  part  of  the  court  of  the  law,  as  laid  down  in  thoaa 
cases. 

But  in  the  case  of  Elwell  v.  Shaw^  16  Mass.  42  [8  Am.  Dec. 
126],  this  subject  was  again  brought  in  review  before  the  court. 
There  the  deed  in  question  commenced  with  a  recital  at  fufl. 
length  of  the  power  of  attorney  from  Jonathan  to  Joshua  Elwell, 
and  the  attorney,  professing  to  act  only  in  virtue  of  that  power,, 
proceeds  to  convey,  etc.,  and  then  concludes:  '*  In  testimony 
whereof,  I  have  hereunto  set  my  name  and  seal  of  the  said 
Jonathan/'  etc.,  but  affixes  his  own  name  and  a  seaL  In  de- 
livering their  opinion,  the  court  say  it  is  impoJBsible  that  any  one 
should  doubt  the  intention  of  the  parties,  but,  yielding  to  the 
weight  of  the  authorities,  they  held  the  deed  not  to  be  the  deed 
of  Jonathan. 

Now  when  we  advert  to  the  deed  under  consideration,  we  find 
the  case  of  EhoeU  v.  Shaio,  a  much  stronger  one  than  the 
present.  There  the  attorney  professing  to  set  the  name  and 
seal  of  the  principal,  set  a  seal,  but  signed  his  own  name.  Here 
the  attorney  did  not  even  profess  to  set  the  name  or  seal  of  the 
principal,  but  professedly  as  well  as  actually  set  his  own.  It 
has  indeed  been  intimated  in  argument  that  the  case  of  Elwell 
V.  Shaw^  is  an  extreme  one,  bordering  at  least  exceedingly  near 
on  the  line.  Be  it  so,  all  cases  bordering  exceedingly  near  on 
the  line  are  extreme  cases.  We  do  not  rest  the  decision  of  this 
cause  upon  that  case  merely,  however  safely  we  might  do  so, 
but  upon  well  settled  and  established  principles  in  other  cases 
which  have  been  too  long  and  too  often  recognized  to  be  now 
called  in  question.  Applying  those  principles  to  the  case  at 
bar,  we  are  of  opinion  that  the  deed  in  question  is  not  the  deed 
of  the  Pejebscot  Proprietors. 

This  is  not  the  case  of  a  deed  good  in  point  of  form,  but  void 
for  want  of  power  in  the  person  ft«mTniwg  to  act  as  attorney. 
In  such  a  case  whether  the  attorney  is  bound  by  the  instrument 
itself,  or  only  responsible  in  an  action  on  the  case,  it  is  not 
necessary  for  us  now  to  consider.  For  the  purpose  of  this  in- 
quiry, and  in  the  form  in  which  the  question  is  presented  for 
consideration,  it  is  granted  that  Little  had  sufficient  authority 
to  bind  the  Pejebscot  Proprietors.  If  he  had  properly  exercised 
the  powers  confided  to  him,  it  will  be  readily  admitted  he  could 
not  have  been  made  personally  responsible  whatever  injury  the 
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plaintiiF  might  have  sa£Pered  for  any  breach  of  Che  eoivianaiits 
contained  in  the  deed.  It  would  then  have  been  the  deed  of 
ilie  Fejebscot  Proprietors,  and  not  Little's;  whereas,  as  the  case 
Bov  stands,  it  is  not  their  deed,  bat  his  own. 

Tims  Chief  Justice  Parker  in  SiackpoU  t.  Arnold,  11  Mass.  37 
|6  Am.  Dec.  160]:  "  It  is  also  held  that,  whatever  authority  the 
signer  may  have  to  bind  another,  if  he  does  not  sign  as  agent 
or  attoraej,  he  binds  himself  and  no  other  person:"  See,  also, 
Mahem  t.  PHnce,  Id.  54.  So  in  Afridaon  t.  Ladd,  12  Mass.  178: 
"It  is  not  sufficient  that  a  peison,  in  order  to  discharge  himseU 
from  a  promise  in  writing,  should  show  that  he  was  in  fact  the 
•gent  of  another,  but  it  should  be  made  to  appear,  that  he 
treated  as  agent,  and  actually  bound  his  principal  by  the  con- 
tiaet.'*  Nor  is  it  sufficient  that  the  agent  described  himself  in 
the  deed  or  contract,  as  acting  for,  and  in  behalf,  or  as  attorney 
of  the  principal,  or  as  a  committee  to  contract  for,  or  trustees 
of  a  corporation,  etc.;  for  if  he  do  not  bind  his  principal,  but 
flet  his  own  name  and  seal,  such  expressions  are  but  designatio 
penoncB,  it  is  his  own  act  and  deed,  and  he  is  bound  personally: 
Fowler  v.  Shearer,  supra;  Appletan  v.  Binks^  5  East,  148;  TippeU 
T.  WaUoer,  4  Mass.  595;  Ihcker  v.  Baas,  5  Mass.  164;  Ihft  t. 
Brewster,  9  Johns.  334  [6  Am.  Dec.  280];  see,  also,  Thacher  t. 
Dinsmore,  5  Mass.  299  [4  Am.  Dec.  61];  Barry  v.  Bush,  1  T.  B. 
^;  Sumner  v.  Williams,  8  Mass.  162;  Long  v.  OoUmm,  11  Mass. 
97  [6  AuL  Dec.  167].  Besides  since  th^  deed  cannot  propria 
vigors  operate  as  the  deed  of  the  Pejebscot  Proprietors,  the  last 
claoae  of  it  might  well  be  considered  perhaps  as  is  contended 
hj  the  plaintiff's  counsel,  under  a  fair  construction  of  it,  the 
peraonal  covenant  of  the  defendant,  that  the  Pejebscot  Pro- 
pzietors  should  acknowledge  that  instrument  to  be  good  and 
▼iUd,  and  equally  obligatory  on  them,  as  though  it  were  their 
own  act  and  deed:  See  Mann  t.  Chandler,  9  M^s.  335;  Apple- 
^  T.  Sinks,  and  Tq)pet8  v.  Walker,  supra.  But  without  resort* 
ng  to  such  construction,  we  are  of  opinion  that  the  deed  is  the 
deed  of  Josiah  little,  the  defendant,  and  accordingly  the  non- 
nit  is  aet  aside  and  a  new  trial  granted. 

^bLua,  0.  J.,  having  been  of  counsel,  gave  no  opinion. 
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MiLLiKEN  V.  Coombs. 

[1  OmnjiAV,  SIS.] 

jLjnKDAraa  Fowbb  of  Attobnby,  Estoffbl  vt.—U  a  priadpil  dtt—  baok 
apower  of  attorney  to  legalize  a  prior  act  of  the  attornej,  be  it  aatoppad 
from  showing  that  it  was  ezeoated  safaseqnently. 

BuBSBQuxNT  Batdigation  OF  ATTOBirxr's  Aor.— Where  an  attomerf  sip* 
pointed  by  parol  ezeoutes  a  bond  in  the  name  of  the  ptindpal,  and  aiftar- 
warda  the  principal  gives  him  a  regular  power  of  attoRi^  dated  pcior  to 
the  bond,  this  ia  a  good  ratifioation  of  the  bond. 

DxBT  on  an  arbitration  bond  dated  March  1, 1815.  Plea,  nan 
€8i  fachim.  The  bond  declared  on,  which  was  produced  in  evi- 
dence,  purported  to  haye  been  executed  by  one  Wheaton,  as 
agent  and  attorney  of  the  defendants,  by  virtue  of  a  power  of 
attorney,  dated  Januaiy  9, 1816.  To  proTC  the  attorney's  sui-* 
thority,  the  plaintifb  introduced  a  power  of  attorney  from  the 
defendants  dated  February  1, 1815,  but  which  was  shown  to  have 
been  executed,  in  fact,  March  16, 1816.  It  appeared  also  that 
the  arbitrators  met  and  heard  the  parties,  and  made  and  pub- 
lished their  award  April  19, 1815,  at  which  hearing  seyeral  of 
the  defendants  were  present,  and  no  objection  was  made  to  the 
authority  of  Wheaton  to  enter  into  the  submission  on  behalf  of 
the  defendants. 

The  defendants  objected  to  the  CTidence  as  not  sufBoient  to 
support  the  bond,  and  produced  in  evidence  a  power  of  attor- 
ney to  Wheaton  from  eight  of  the  defendants  dated  January, 
9, 1815,  in  which  all  the  defendants'  names  were  recited,  but 
four  of  them  never  executed  it.  It  was  the  same  in  substance 
as  that  dated  February  1.  This  defective  power  the  defendants 
olaimed  was  the  one  referred  to  ifi  the  bond.  The  judge  over- 
ruled the  objection  to  the  bond,  and  the  plsintilh>  Had  a  Tsrdiofe 
subject  to  the  opinion  of  the  court. 

Orr  and  Thayer^  for  the  defendants. 

Oreenlea/and  Wheeler,  for  the  plaintiiEEL 

By  Court,  Weston,  J.  The  only  question  in  this  case  ansae 
from  the  objection  made  to  the  sufficiency  of  the  power  of  at- 
torney, under  the  authority  of  which  the  arbitration  bond  was 
executed.  It  is  urged  that  the  power  recited  in  the  bond  being 
described  as  bearing  date  Januazy  9,  1816,  that  which  was 
produced  in  evidence  by  the  plaint^s  bearing  date  Febmaiy  1, 
1815,  can  have  no  tendency  to  give  effect  to  the  bond,  and  this 
position  is  further  attempted  to  be  supported  on  the  partof  the 
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def eodaiiis  by  the  production  of  a  power  of  attorney  coneepond- 
iBgexacttyin  date  with  that  reeited  in  the  bond,  bat  which, 
tlioagfa  it  purports  to  be  the  power  of  all  the  defendants,  eight 
in  Bumber,  was  in  fact  executed  by  only  four  of  them. 

n  may  be  conTcnient  first  to  consider,  whether  if  there  had 
been  no  instroment  of  Janoaiy,  that  of  Febraazy  conld  be  re* 
eeived  to  sapport  the  bond;  and  secondly,  if  so,  whether  it  is 
rendered  inadmissible  by  the  existence  of  the  foimer  power. 

To  giTe  effect  to  the  bond,  as  against  the  principals,  it  was 
only  neoeesazy  that  the  attorney  should  haTe  had  in  fact  a  snf- 
fidsnt  power  from  them;  its  date  was  entirely  unimportant, 
ezeept  that  it  should  appear  to  be  anterior  to  the  execution  of 
the  bond.  The  production,  therefore,  of  the  power  of  Febru- 
9IJ,  being  of  a  prior  date,  proTcd  the  material  fact  recited  in 
the  bond.  This  sufficiently  supported  the  authority  the  attor- 
ney claimed  to  exerdse,  and  justified  the  execution  of  the  bond 
in  behalf  of  his  principals.  That  he  possessed  a  power  was  all 
that  was  neeeesaiy  for  him  to  set  forth  in  the  bond,  and  the 
insertion  of  its  date  was  altogether  gratuitous  and  unnecessary. 

A  misrecital  in  this  particular,  accidental  or  designed,  cannot 
he  pennitted  to  ritiate  the  proceedings,  and  to  diseolye  an  obli- 
gation, which  the  principals  had  undertaken  through  the 
agency  of  an  attorney,  who  was  in  &ct  didy  and  legally  author- 
ized. ETcn  in  the  conveyance  of  real  estate,  that  the  intent  of 
the  parties  may  prevail,  some  particulars  in  the  description  in 
the  deed,  not  essential  to  ascertain  the  estates  coliTeyed,  incon- 
sietent  with  others  which  are  essential  may  be  rejected,  and 
will  not  be  permitted  to  defeat  the  general  intent  of  the  par- 
ties: WorihwffUm  v.  Htfiyer^  4  Mass.  196. 

But  shall  the  existence  of  the  instrument  of  January  render 
that  of  February  inadmissible;  the  former  and  not  the  latter 
date  being  recited  in  the  bond  ?  Had  that  of  Januazy  been  exe- 
ented  by  all  the  principals,  according  to  its  purport,  there  would 
he  no  question  that  it  must  have  been  deemed  to  be  the  power 
intended  in  the  recital  in  the  bond.  But  although  it  corres- 
ponds to  the  recital  in  one  particular,  namely,  as  to  its  date,  it 
varied  from  it  in  another,  altogether  essential,  it  not  being  exe- 
cuted bj  all  the  principals,  which  is  the  power  set  forth  and  re- 
cited. The  unexecuted  power  therefore  of  Januazy  must  be 
altogether  rejected,  vaiying  both  in  form  and  substance  from 
that  zedted;  and  that  of  Februazy,  which  was  the  effectual  and 
^>lid  power,  must  be  deemed  to  be  that  intended  by  the  parties 
^  the  bond  of  arbitration.    Indeed  by  the  execution  of  the 
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new  poweVi  the  pariiee  appear  to  have  abandoned  that  of  Jaji- 
nazy,  which  had  not  been  completed  accoiding  to  its  tenns. 

It  18  farther  contended  that  the  power  relied  npon,  notha^in^ 
been  executed  until  after  the  date  and  deliyeryof  the  bond, 
can  give  no  validity  to  that  instniment.    The  power  was  exe- 
cuted prior  to  the  meeting  of  the  arbitrators,  and  there  can  be 
no  doubt  that  it  was  antedated,  that  it  might  appear  as  a  sub- 
sisting power  at  the  time  of  the  execution  of  the  bond;  and  that 
the  principals  might  thereby  be  concluded  from  questioning  the 
authority  of  their  attorney.    In  this  point  of  view  the  date 
comes  material,  and  must  have  been  so  considered  by  the  partii 
The  defendants  are  therefore  estopped  by  their  deed  to  aver  or 
to  prove  that  it  was  in  fact  executed  at  a  subsequent  period. 
In  the  case  of  Oady  v.  Eggkslon,  11  Mass.  282,  cited  by  the 
counsel  for  the  plaintiffs,  which  was  a  debt  upon  a  replevin* 
bond,  which  bore  date  at  the  time  of  the  service  of  the  wiit^ 
but  was  not  in  fact  executed  by  Eggleston,  the  principal,  until 
after  the  entry  of  the  replevin  suits,  Parker,  C.  J.,  in  delivering 
the  opinion  of  the  court  observes,  speaking  of  the  bond  exe- 
cuted by  Eggleston,  the  principal,  "  he  is  estopped  to  say  that  it 
was  made  on  a  day  different  from  its  date,  and  must  be  consid- 
ered as  having  given  force  and  effect  to  it  on  the  day  of  the  serv- 
ice of  the  writ  of  replevin."    The  analogy  in  this  partioalar 
between  the  case  cited  and  the  case  at  bar,  is  very  striking. 

But  if  the  defendants  are  not  estopped  from  showing  the  true 
time  of  the  execution  of  their  pow^r,  it  may  well  be  considered 
a  confirmation  of  the  authority  assumed  by  their  attorney;  it 
being  very  apparent  that  the  power  was  antedated  that  it  might 
have  that  effect.  That  a  subsequent  assent  is  tantamount  to  a 
precedent  authority,  is  a  familiar  and  well-settled  principle,  as 
to  all  acts  done  for  another,  in  which  a  parol  power  only  is 
necessaxy.  There  seems  to  be  no  good  reason  why  the  same 
principle  should  not  be  extended  to  cases  in  which  an  authority 
under  seal  is  essential,  provided  the  subsequent  assent  or  recog- 
nition be  proved  by  an  instrument  of  equal  solemnity,  and  i»o- 
vided,  as  in  this  case,  it  be  dated  back  to  a  period  anterior  to 
the  execution  of  the  deed  or  obligation  it  is  intended  to  ratify. 

The  defendants  having  first  authorized  their  attorney  to  sub- 
mit the  matters  in  controvenfy  between  the  parties  to  arbitra- 
tion, with  a  full  knowledge  that  this  had  been  done,  vrers 
present,  either  in  person  or  by  their  agent,  at  the  hearing 
before  the  arbitrators,  managing  and  conducting  the  business, 
and  making  no  objection  to  their  authority.    Had  the  teeult 
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been  in  their  fsFor,  the  plaintifb  most  have  been  bound  bj  it; 
and  we  can  dieoem  no  zeaaon,  either  in  law  or  eqmtj^  why  the 
defendantB  ahoold  not  be  equally  bound.  Judgment  nmat 
tiMnlora  be  entered  upon  the  Terdiot. 


Ijlotd  V.  Jewell. 

[1  QsonjuF,  ass.] 

ffiiLDBi  OP  ComosmuLTioir  as  Dkixnsi. — In  an  aetkm  on  a  praniwiflj 
note  for  the  pnrohiae-money  of  land  oonveyed  with  ooyenanti  of  aeinn 
nd  waixanty,  feihire  of  titla»  or  want  of  title  in  tho  gianior,  it  no 


Same.  ~ And  where  the  deed  oontained  a  oondition  that  npon  breach  of  any 
oorenant  therein  the  damagee  might  be  paid  in  oaah  to  the  amount 
noeiTed  in  money,  and  the  residne  by  eanendering  each  notea  giTen  for 
the  porehaao-moneyaa  remained  nnpud,  in  an  action  on  one  of  the  notee» 
•one  of  them  having  been  paid,  it  was  held  that  the  defendant  ooold  not 
ibow  a  breach  of  the  oorenant  of  aeiain  for  part  of  the  land,  to  the  vahie 
of  the  note. 

Awummr  on  a  promiasoiy  note.  Plea,  the  general  iasae. 
Uie  note  in  question  was  one  of  six  giyen  by  the  defendants  to 
the  plaintiff,  for  the  purchase-money  of  a  certain  tract  of  land, 
three  of  the  notes  having  been  already  paid.  The  defendants 
eSared  in  evidenoe  the  plaintiff's  deed  containing  the  following 
cofonant:  *'  And  I  do  coyenant  with  the  said  Jewell  and  Man- 
uel, their  heirs  and  assigns,  that  the  premises  aforesaid  are 
fne  of  all  inenmbrances  by  me  made,  that  I  haye  good  right  to 
sell  and  conyey  the  same  to  the  said  Jewell  and  Manael  as 
aforesaid,  and  that  I  will  warrant  and  defend  the  same  to  the 
said  Jewell  and  Manuel,  their  heirs  and  assigns  f oreyer,  against 
the  lawful  claims  and  demands  of  any  person  other  than  the 
said  Jewell  and  Manuel,  their  heirs  and  assigns,  upon  condition 
that  the  said  Jewell  and  Manuel,  their  heirs  and  assigns,  shall 
not  demand  or  receive  of  the  said  James  Lloyd,  his  heirs,  exec- 
utors, or  administrators,  by  virtue  of  the  grant  or  coyenant 
aforesaid,  either  express  or  implied,  and  for  the  breach  or  non- 
performanoe  of  the  same,  any  greater  or  further  sum  than  the 
amount  of  the  consideration  aforesaid,  with  interest  thereon 
after  two  years,  payable  in  cash  to  the  amount  received  on  said 
notes,  and  the  residue  by  deliyering  up  to  be  canceled  such  of 
the  aforesaid  notes  as  shaU  remain  unpaid."  The  defendants 
farther  proTed  that  as  to  part  of  the  premises  the  plaintiff  had 
eo  title  at  the  time  of  the  oonyeyance,  but  that  the  same  was  in 
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the  posaesaion  of  a  Btranger  who  was  the  lawful  owner,  and  tha4 
the  Talue  of  each  part  exceeded  the  amount  of  the  note  sued 
on.  To  all  this  evidence  the  plaintiff  objected,  bat  the  judge, 
for  the  purpose  of  presenting  the  question  to  the  whole  court, 
OTcrruled  the  objection,  and  after  a  yexdict  for  the  defendants, 
the  plaintiff  moTed  for  a  new  trial,  on  grounds  which  appeftr- 
from  the  opinion. 

R.  WiUiaims,  for  the  plaintiff. 
JUen^  for  the  defendant. 

By  Court,  Mellsn,  0.  J.  In  the  azgument  of  this  causa 
several  questions  were  presented  for  consideration,  which  maj 
be  resolyed  into  the  three  following:  1.  In  an  action  on  a 
promissozy  note,  payable  at  a  given  day,  brought  by  the 
promisee  or  his  representatives  against  the  maker  or  his  rep- 
resentatives, given  for  the  price  of  real  estate  conveyed  by  the 
promisee  to  the  promisor  by  deed  containing  the  usual  cove- 
nants of  seisin  and  warranty,  is  it  competent  for  the  defendant 
to  show  by  way  of  defense  a  total  or  partial  failure  of  title,  or 
want  of  titie  in  the  grantor,  at  the  time  of  his  making  the  con- 
veyance? 2.  If  not,  then  is  it  competent  for  the  defendant  in 
this  case  to  do  it,  in  consequence  of  the  special  language  of  the 
plaintiffs  covenants  in  his  deed  as  to  the  limitation  of  his  lia- 
bility in  damages,  and  the  mode  of  paying  them  ?  8.  If  so,  is 
it  competent  for  him  to  avail  himself  of  any  advantage  from 
the  special  language  of  the  covenants  in  an  action  on  the  par- 
ticular note  sued  in  this  case;  two  other  notes,  given  at  the 
same  time,  and  for  part  of  the  consideration  of  the  land  sold, 
still  remaining  due,  and  not  yet  demanded  ? 

As  to  the  first  point,  we  would  observe  that  for  a  long  series 
of  years  the  practice  in  Massachusetts  has  proceeded  npon  the 
principle  that  the  covenants  in  the  deed  of  conveyance,  or,  if 
no  deed  had  been  given,  but  only  a  bond  or  covenant  to  give  a 
deed,  then  such  bond  or  covenant  constituted  a  good  and  vala- 
able  consideration  for  the  note,  and  of  course  a  want  or  failure 
of  titie  would  be  no  legal  defense  to  an  action  on  such  note; 
and  we  had  considered  such  to  be  the  true  principle  of  law  in 
relation  to  this  question;  but  the  cases  decided  in  New  York^ 
dted  from  Johnson  by  the  counsel  for  the  defendants,  in  which 
such  a  defense  was  considered  substantial,  have  induced  us  to 
look  carefully  into  those  cases,  and  to  examine  the  point  with 
more  attention,  reapecting,  as  we  do,  the  high  character  and 
learning  of  the  court  which  pronounced  those  decisions. 
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It  is  a  principle  of  law,  uniTenally  acknowledged,  that  09- 
ntmptU  will  not  lie  when  the  debt  is  dae  by  speoialtj,  for  in 
fiochcase  the  specialty  onght  to  be  declared  upon:  Bull.  N. 
P.  1S8.  It  is  equally  dear  that  if  a  debt  dae  by  simple  con- 
tiaet  be  afterwards  secnred  by  specialty,  the  original  cause  of 
action  is  merged.  Hence  it  is  plain  in  the  case  before  us,  that 
wliaterer  claim  the  defendants  hsTO  upon  the  plaintiff  is  secured 
b^  the  ooTenants  in  his  deed;  and  if  they  can  aTail  themselTes, 
in  this  action  of  astumpgU,  ot  the  failure  of  title  by  way  of 
defense,  it  is  more  than  they  could  do  in  character  of  plaintiffii 
demanding  damages.  These  propositions  require  no  authori- 
ties to  support  them.  It  is  also  plain  that  the  defense  pro- 
posed cannot  be  made  by  way  of  set  off  against  the  plaintiff*B 
demand;  because  our  statute  upon  this  subject  is  not  so  broad 
M  the  English  statutOy  and  does  not  in  any  case  authorize  a 
defendant  to  set  off  a  debt  secured  1^  a  specialty  or  a  promise 
in  writing. 

Where  there  are  several  oorenants,  promises,  or  agreements, 
whidh  are  independant  of  each  other,  one  party  may  bring  an 
action  against  the  other,  without  averring  performance  on  his 
part,  and  it  is  no  cause  for  the  defendant  to  allege  in  his  plea  a 
breach  of  the  covenant  on  the  part  of  the  plaintiff:  1  Saund. 
320,  note  4;  Yelv.  184,  note  1,  and  cases  there  cited.  In  those 
eases  in  the  books  in  which  the  question  was  whether  the  prom- 
ises of  covenants  were  mutual  and  independent,  or  dependent, 
the  contract  or  undertaldng  on  both  sides  was  of  the  same  char- 
acter and  grade;  not  covenant  on  one  side,  and  Msumpeii  on  the 
other,  as  in  the  case  at  bar.  Another  well  established  rule  of 
eonstraction  is,  that  the  intent  of  the  parties,  and  not  the  mere 
anaagement  of  the  words,  ought  to  govern:  1  Saund. 820,  note 
4.  Thus  if  a  day  be  appointed  for  payment  of  money,  and  the 
day  is  to  happen,  or  may  happen  before  the  thing  which  is  the 
consideration  of  the  money  is  to  be  performed,  an  action  may 
be  brought  for  the  money  when  payable,  and  before  perform- 
anee,  for  it  appears  the  party  reUed  on  his  remedy,  and  did  not 
intend  to  make  the  performance  a  condition  precedent:  Id., 
note  4. 

In  the  case  supposed  in  the  point  under  consideration,  the 
note  is  payable  on  a  certain  day;  and  yet  the  covenant  to  war- 
imt  and  defend  might  not  be  broken  for  many  years  after. 
Another  objection  against  allowing  the  defense  proposed  in  an 
action  on  the  note  arises  from  the  amount  of  damages  which 
Bttj  become  due  in  consequence  of  the  failure  of  title  to  the 
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lands  couTejed.  By  our  law,  in  case  of  eTiotion,  the  grantee 
or  hia  assigneey  as  the  case  may  be,  is  entitled  to  reoover  the 
value  of  the  lands  at  the  time  of  eyiction.  This  may  be  twice 
the  amount  of  the  oonsideration  secured  by  note,  and  it  may  be 
not  half  that  amount.  Hence  also  the  propriety  of  considering^ 
each  contract  separately  and  independently  of  the  other,  so 
that  each  may  have  its  proper  operation  and  no  more,  and  both 
parties  be  subjected  to  their  respectiye  legal  liabilities,  accord- 
ing to  the  principles  laid  down  in  Boon  v.  Eyre,  1 H.  Bl.  278« 
n.  1;  and  Duke  of  Si  Albans  v.  Shore,  Id.  270. 

It  has  been  urged  that  public  policy  requires  that  the  pro- 
posed  defense  should  be  allowed,  and  several  cases  haye  been 
cited  to  support  this  argument.    In  the  case  of  EoereU  ▼.  Oray, 
1  Mass.  101;  and  Ih/t  v.  Montague^  14  Id.  282  [7  Am.  Dec.  216], 
the  defense  grew  out  of  the  unfaithfulness  of  the  work  for 
which  the  plaintiffs  were  seeking  compensation,  and  so  not 
like  the  present.    In  8  T.  B.  438,  the  covenant  of  the  plaintiff 
with  the  defendant  amounted  to  nothing;  it  gave  him  no  rem* 
edy  against  the  plaintiff,  and  the  permission  to  the  defendant  to 
use  the  patent  frame,  gave  him  no  rights.    It  was  not  a  new  in- 
Tention,  and  the  whole  was  a  fraud.    The  oaseof  BlimY,  Negus, 
8  Mass.  46,  was  assumpsii  on  a  promissory  note,  given  for  the 
assignment  of  all  the  plaintiff's  right,  under  a  certain  patent, 
with  a  covenant  to  warrant  the  same  to  the  defendant;  and  it 
ivas  proved  that  the  plaintiff  had  no  right,  and  that  nothing 
passed  by  the  assignment;  and  there  being  nothing  on  which 
the  covenant  could  operate,  it  was  a  dead  letter,  and  could  not 
form  a  consideration  for  the  note.    The  case  of  SiU  v.  Bood,  15 
Johns.  280,  only  decides  that  in  an  action  on  a  promissory  note 
^ven  for  a  chattel,  the  defendant  may  show  deceit  in  the  sale, 
under  the  general  issue.    FriMe  v.  Hoffnagle,  11  Id.  50,  was  an 
action  of  trover  for  certain  promissory  notes  given  for  lands 
purchased,  the  title  to  which  had  wholly  failed;  and  the  court 
decided  that  the  consideration  for  the  notes  had  also  failed, 
though  the  lands  were  conveyed  with  warranty.    This  case  is 
admitted  to  be,  in  principle,  directly  in  point  for  the  defend- 
ants;  but  on  examination  of  the  cases  of  Morgan  v.  Bichardson, 
1  Oampb.  N.  P.  40,  note;  2)^  v.  Oynne,  2  Oampb.  346;  and  Bar" 
her  V.  Backus,  Peake's  Ca«  61,  all  of  which  are  cited  at  the  end  of 
FrisbU  v.  Hoffnagle,  it  will  be  found  that  they  are  totally  differ- 
ent f  n im  that  case  in  principle,  and  do  not  in  any  degree  sup- 
port  it.    They  relate  merely  to  an  alleged  failure  of  the  whole 
or  a  part  of  the  consideration  of  bills  of  exchange  given  for 
articles  which  were  defective. 
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The  otfaflr  ease  eiied  for  the  defendant  wee  Wtnier  ▼.  Living^ 
fion,  13  JobnB.  54.  That  was  assampni  on  three  pzomisaoij 
notes  signed  by  liTingston  for  the  prioe  of  a  tract  of  land. 
Ahont  a  month  after  the  date  of  the  notes.  Winter  covenanted 
with  IdTingston  to  oonyej  the  land  in  fee-simple  to  him,  on  the 
ezpnsB  condition  that  the  oorenant  shonld  be  Toid  if  the  seyeral 
notes  should  not  be  paid  at  the  times  they  should  respectively 
become  due.  They  were  not  paid.  The  court  in  delivering 
their  opinion  say:  "  By  this  covenant,  however,  it  was  provided 
thst  the  agreement  was  to  be  void  unless  Livingston  paid  hia 
notes  as  they  fell  due.  He  did  not  pay  them,  and  of  course  the 
agreement  was  void  if  Winter  elected  so  to  consider  it,  and  the 
esse  shows  that  he  availed  himself  of  this  forfeiture,  for  he 
vest  on  and  sold  the  land  for  his  exclusive  benefit;  and  living- 
aton  has  therefore  received  nothing  for  his  notes,  and  Winter  has 
a  complete  and  perfect  title  to  his  lands."  It  is  clear  that  this 
ease  does  not  in  any  degree  support  the  principle  it  was  cited  to 
establish.  The  only  authority,  then,  opposed  to  the  principle 
which  has  been  so  long  recognised  in  Massachusetts,  is  the  case 
of  Frutis  T.  Eoffnagle^  and  that  is  an  insulated  case. 

In  the  case  of  .FbioJer  v.  Shearer^  7  Mass.  14,  the  action  waa 
fofonded  on  a  promissory  note,  and  the  defense  was  a  want  of 
ocDsideration.  The  note  was  given  in  payment  for  land  con- 
leyed  by  a  married  woman  alone,  with  covenants  in  the  usual 
fonn.  The  only  consideration  pretended  was  this  deed,  by 
whieh  nothing  passed;  and  Parsons,  0.  J.,  said:  ''The  defend- 
ant cannot  derive  any  advantage  from  any  covenant  in  the  deed. 
She  is  not  answerable  on  any  of  her  covenants.  I  do  not,  there- 
fore, see  any  consideration  sufficient  to  support  this  promise.'^ 
It  is  evident  that  if  the  covenants  had  been  good  and  binding, 
they  would  have  been  a  good  consideration  for  the  note.  The 
case  of  A»it/i  v.  Sinclair,  16  Mass.  171,  recognizes  and  proceeda 
on  the  principle  that  the  bond  to  convey  the  tract  of  land  for 
which  the  note  declared  on  was  given,  constituted  a  good  con- 
sideiation  for  the  note  though  there  was  a  partial  faUure  of  title 
liy  a  previous  mortgage.  And  in  addition  to  the  authority  of 
these  decided  cases,  it  may  not  be  improper  to  notice  the  argu* 
ment  ab  inoonvenienH  urged  by  the  counsel  for  the  plaintiff.  It 
18  certainly  unusual  to  try  the  title  to  real  estate  in  actions  of 
attiunpstt,  and  in  the  present  case,  should  the  defense  be  al- 
lowed, and  the  sum  no^  sued  for  not  be  recovered,  but  in  evi- 
deaee  set  off  against  the  breach  of  one  of  the  covenants  in  his 
^Md,  the  record  would  disclose  no  facts  on  which  the  plaintiff 
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oould  found  his  aotion  against  his  warrantor  for  reimboraement. 
These,  to  say  the  least,  are  great  inoonyenienoes,  whioh  maj 
all  be  avoided  bj  a  steady  adherence  to  settled  principles,  in 
preference  to  consulting  individual  conTenience,  or  merely  pre- 
yepting  circuity  of  action. 

With  respect,  therefore,  to  the  general  question  which  we 
have  been  considering,  we  all  agree  in  deciding  it  in  the  negft- 
tiye. 

As  to  the  second  question,  whether  the  general  principle  is 
changed  by  the  special  language  in  the  coyenants  on  the  pari 
of  the  plaintiff,  we  are  well  satisfied  that  it  is  not.  The  danae 
relied  on  by  the  defendant  was  introduced  for  the  benefit  of  the 
plaintiff,  and  the  object  was  to  limit  his  accountability,  whai- 
eyer  might  be  the  consequences  as  to  the  title,  and  reserye  to 
himself  the  liberty  of  paying  the  damages  which  might  be  re- 
covered  against  him,  in  the  defendant's  own  notes,  in  whole  or 
in  part,  provided  they  should  not  have  been  paid  at  the  time  of 
such  recovery  of  damages.  Viewing  the  special  provision  in 
this  manner,  it  is  clear  that  the  defendant  has  no  rights  re- 
served to  him  by  it,  and  upon  no  fair  construction  can  it  be 
considered  as  dispensing  with  the  rules  of  evidence,  or  altering 
the  principles  of  law  in  the  decision  of  the  merits  of  the  cause. 

It  has  now  become  unnecessary  to  decide  the  third  question 
before  proposed;  though  we  are  inclined  to  believe  that  if  the 
defense  offered  could  be  made  in  any  form  against  either  of  the 
notes,  the  plaintiff  might  elect  to  have  the  damages  paid  by 
giving  up  one  of  the  other  notes,  so  as  to  avail  himself  of  the 
costs  of  this  action,  which  was  properly  commenced.  But  on 
this  point  we  give  no  opinion. 

We  are  all  agreed  that  the  evidence  on  which  the  defenae 
prevailed  was  improperly  admitted,  and  according^  the  vesdiok 
must  be  set  aside  and  a  new  trial  granted. 


Gross  v.  Peters. 

[1  OflDDBdUV,  97ft.] 

RncmBioir  or  Balb  bt  Ymsdoibl—A  vondor  oaimot  meiiid  a  oooAnel  cf 
nlo  md  reoliim  the  goods  on  the  gxoimd  of  tnndf  nnlan  it  appean  that 
he  mm  indaoed  to  pert  with  each  goods  by  deoeptive  ewertions  and  fdae 
and  freaduleiit  reproaentationi  of  the  vendee;  and  the  fact  that  the  ven- 
dee was  inaolventi  and  the  goods  liable  to  immediate  attachment  by  his 
anditocib  which  was  nnknown  to  the  vendor,  is  no  groond  for] 
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^luiTar  for  oerlain  goods.  The  defendant  traTersed  the 
title  of  the  plaintUb,  and  pleaded  property  in  one  William  Par- 
ser. The  facte  were:  the  goods  were  porohased  of  the  plaintiffs 
by  Fftrker  on  the  eleyenth  of  March,  1821,  on  four  months 
credit,  no  note  being  giTen,  and  no  bill  taken.  On  the  same 
day,  Parker  stopped  payment.  It  did  not  appear  that  Parker 
knew  of  his  insolyenoy,  nor  had  the  plaintiffs  any  knowledge  of 
that  fact.  At  the  time  of  the  pnrdhase,  Parker  was  indebted  to 
one  Hbkn,  who  bad  indorsed  for  him  to  a  considerable  amount. 
On  the  yezy  day  of  the  porchase.  Holm  took  a  note  from  Par- 
ker, payable  on  demand,  to  coTcr  the  amount  of  his  indorse- 
ments, and  immediately  sued  oat  an  attachment  and  levied  it 
on  Parker^s  property,  including  the  goods  in  question.  The 
defendant,  a  deputy  sheriff,  by  yirtne  of  this  attachment,  had 
possession  of  the  goods  when  they  were  replevied.  There  was 
BO  evidence  of  any  false  or  fraudulent  representations  by  Parker 
when  he  bought  the  goods,  or  of  any  fraud  or  collusion  between 
Urn  and  the  attaching  creditor.  The  plaintiflfs  however  insisted 
that  there  ms  collusion,  and  also  that  Parker's  concealment  of 
his  insolvency  was  of  itself  sufficient  ground  for  rescinding  the 
Bale.  But  the  judge  instructed  the  jury  that  Parker's  insol- 
veaqr,  unattended  by  misrepresentations  or  falsehood,  would 
not  avoid  the  sale,  and  that  unless  they  believed  that  he  ob- 
tained the  goods  with  a  fraudulent  intent,  and  pursuant  to  a 
secret  understanding  with  Holm  that  they  should  be  attached 
to  seeure  his  debt,  they  should  find  for  the  defendant;  other- 
wise for  the  plaintiffju. 

There  was  a  verdict  for  the  defendant,  whereupon  the  plaint- 
iSi  moved  for  a  new  trial  on  the  ground  of  misdirection,  and 
also  on  the  ground  that  Parker  vras  examined  as  a  writness  in 
the  case,  against  the  plaintiffs'  objection. 

IbAf ,  for  the  plaintiffin. 

£  Whitman,  for  the  defendant. 

By  CSourt,  Vjellsh,  0.  J.  Two  questions  are  presented  for 
eonsideration;  one,  as  to  the  admission  of  Parker  as  a  witness; 
the  other,  as  to  the  opinion  delivered  by  the  presiding  justice  to 
the  jury. 

As  to  the  first  question,  the  objection  seems  unfounded* 
The  case  finds  that  the  goods  the  vritness  purchased  have  not 
been  paid  for.  He  therefore  stands  entirely  indifferent  He  is 
UaUeto  the  plaintiffs  for  the  price  of  the  goods,  if  they  do  not 
soceeed  in  this  action;  and  will  remain  liable  to  Holm  if  they 
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do  saooeed.  Let  this  cause  be  decided  either  way,  one  of  the^ 
witness'  debts  most  be  canoeledy  and  the  other  will  remain  dae^ 
and  unpaid.  To  this  point  maj  be  cited  the  case  of  Bean  ▼• 
Bean,  12  Mass.  20.  The  objection  as  to  interest,  therefore,  fails. 
But  it  is  mged  that  he  is  inadmisssible  on  the  ground  of  lu» 
connection  with  the  alleged  fraud.  In  the  case  in  4  Mass.  492, 
cited  bj  the  plaintiffii*  counsel,  such  an  objection  is  considered 
as  no  objection. 

As  to  the  other  point  reserved,  the  presiding  justice  instructed 
the  jury  that  unless  they  should  be  satisfied  that  the  goods  re- 
plevied were  purchased  by  Parker  pursuant  to  some  seerei 
agreement  or  understanding  between  him  and  Holm,  so  thai 
they  might  be  attached  by  Holm  for  his  indemnity,  they  ought 
to  find  in  favor  of  the  defendant.  It  is  now  necessary  to  exam- 
ine and  determine  whether  that  instruction  was  correct.  If  not, 
the  verdict  must  be  set  aside  and  a  new  trial  granted.  As  ii 
appears  by  the  report  of  the  case  that  no  arts  or  devices  were^ 
practiced,  nor  any  false  representations  or  pretenses  whatever 
were  made  by  Parker  at  the  time  of  purchasing  the  goods  on 
credit,  or  at  any  other  time,  by  means  of  which  he  obtained  the- 
credit;  and  as  the  jury  have  found  that  there  was  no  such  con- 
cert or  secret  agreement  or  understanding  between  Parker  and 
Holm;  and  as  it  does  not  appear  that  Parker  knew,  at  the  tim-), 
that  he  was  insolvent,  though  in  fact  he  was  so,  the  simple  in- 
quiry is  this:  "If  a  man,  doing  business  as  a  trader  and  in  good 
credit  (though  insolvent  at  the  time,  but  not  aware  of  that 
fact),  obtains  goods  on  credit  in  the  town  where  he  lives  and  ia 
known,  without  practicing  any  artifice  or  making  any  false  rep- 
resentations or  pretenses,  or  in  fact  any  representations  or  pre- 
tenses  at  all,  and  removes  these  goods  to  his  own  store  openly, 
can  such  vendor,  upon  learning  the  insolvency  and  dream- 
stances  of  the  purchaser,  reclaim  the  goods  in  possession  of  the 
purchaser,  or  maintain  replevin  for  them  against  the  attaching 
officer,  on  the  principle  of  his  legal  right  to  rescind  the  bar- 
gain ?    This  seems  a  dear  and  fair  statement  of  the  question. 

If  in  the  present  case  the  plaintiffs  had  a  right  to  rescind  the 
contract  of  sale,  it  must  be  on  the  ground  of  fraud  on  the  part 
of  Parker,  the  purchaser;  and  though  in  many  instances  con- 
tracts may  be  avoided  by  reason  of  the  fraudulent  conduct  of 
one  of  the  parties;  and  the  party  attempted  to  be  charged  may, 
for  that  cause,  be  excused  from  the  performance  of  his  contract; 
yet  in  cases  of  the  kind  under  consideration,  where  a  vendor 
claims  the  right  of  rescinding  a  contract  of  sale  which  has  been 


Not.  1821.3  OnoflB  t;.  Psekbs.  81 

earned  inio  dfeei  and  exeonted  on  his  part  by  a  deliveiy  of  the 
aitidee  sold,  it  would  seem  that  his  right  to  rescind  most  be 
foimded  on  soch  a  frand  on  the  part  of  the  Tendee  as  would 
lender  him  liable  to  an  indictment;  or  if  not,  woold  at  least 
sabjeel  hink  to  an  action  of  deceit;  or  in  other  words,  that  a 
Teedor  has  not  a  legal  right  to  rescind  a  contract  of  sale  and 
ledaim  the  goods  eold,  unless  such  fraud  was  practiced  in  mak- 
ing the  contract  that  if  the  Tender  did  not  rescind  it,  he  would 
raea?er  damages  against  the  vendee  for  the  injury  sustained  hj 
that  frand.  But  without  adTanoing  any  direct  opinion  a^  to 
flw  correctness  of  the  principle,  it  appears  to  us  to  be  clear  that 
it  would  require  as  much  proof  of  frand  and  false  representa- 
tioii  to  maintain  an  action  against  a  vendee  in  the  above  cir- 
eomatanceSy  as  an  action  against  a  third  person,  by  whose 
faaudulent  and  false  representations  the  vendor  was  induced  to 
give  credit  to  the  vendee.  Artifice,  misrepresentation,  falsehood 
sod  frand  constitute  the  foundation  of  all  such  prosecutions. 
It  may  not  be  useless  to  examine  the  subject  in  both  points  of 


la  the  case  we  have  stated,  would  an  indictment  lie  against 
the  purdiaaert 

1.  Cheating  at  common  law  was  an  indictable  offense,  but  to 
eoostitnte  the  offense  two  things  were  necessary:  First.  Theact 
most  be  of  such  a  nature  as  to  affect  the  public;  Secondly.  It 
must  be  such  against  which  .common  prudence  could  not  have 
goarded:  1  Hawk.  Ch.  71;  2  Burr.  1126. 

2.  The  statute  of  83  Hen.  YHI.,  ch.  1,  made  it  an  offense  to 
obtain  money,  goods,  etc.,  by  a  false  token.  Though  this 
statute  in  some  respects  altered  the  common  law,  it  did  not 
affect  thoee  cases  against  which  common  prudence  would  be  a 
mAdent  security. 

3.  The  statute  of  80  Qeo.  U.,  ch.  1,  goes  still  further,  and 
makes  it  an  indictable  offense  to  obtain  money,  goods,  etc., 
upon  a  false  pretense.  Before  this  last  statute  was  enacted,  it 
was  not  an  offense  to  obtain  money,  goods,  etc.,  by  a  false 
pretense,  unless  false  tokens  were  used:  See  6  Mod.  42, 61, 106, 
SOI;  5  Id.  11;  11  Id.  222;  Ld.  Baym.  1018. 

This  statute  was  never  in  force  in  Massachusetts,  as  we  are 

infoimed  by  Parsons,  G.  J. ,  in  the  case  of  CommonweaUh  v. 

Warren,  6  Mass.   72.     But  the  Stat.  1816,  ch.  186,  contains 

similar  provisions,  and  therefore  those  decisions  which  we  meet 

with  in  the  Wnglish  books  upon  the  Stat.  Geo.  11.,  are  applica* 

Ue  to  the  stetute  of  1816. 
Aa.DMi.v<«. 
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In  the  case  of  Toung  t.  Bex,  8  T.  B.  98,  it  is  decided  that  to 
bring  a  case  tnthin  the  act  of  Geo.  II.,  there  mnst  be  false  pre- 
tenses or  stories,  and  nusrepresentations,  deceiving  and   in- 
tended to  deceive  the  person  with  whom  the  offender  is  dealing-, 
and  fraudulently  contrived  for  that  purpose.    Bnller,  J.,  says: 
"  Barely  asking  another  for  the  sum  of  money,  is  not  sufficient, 
but  some  pretense  must  be  used,  and  this  pretense  must  be 
false,  and  the  intent  is  necessaxy  to  constitute  the  crime.''    The 
ease  of  Bex  v.  Lara,  6  T.  B.  565,  shows  the  nature  of  those  false 
tokens  and  pretenses  which  are  necessary  to  support  an  indict- 
ment.    Lara  pretended  that  he  wished  to  purchase  certain 
lottery  tickets  to  a  large  amount.    He  did  so,  and  paid  for  them 
by  a  draft  on  a  certain  banker,  with  whom  he  said  he  had  funds, 
though  at  the  time,  he  knew  he  had  not.    The  court  decided 
that  the  indictment  could  not  be  maintained.     Ld.  Kenyon 
observed  that  Lara  used  nothing  but  his  own  assertion  to  gain 
credit,  "  that  he  sat  down  and  drew  a  check  on  a  banker;  but  it 
would  be  ridiculous  to  call  that  a  false  token,  that  it  left  his 
credit  just  where  it  was  before.    What  the  defendant  did  was 
highly  reprehensible  and  immoral,  but  as  he  used  no  false  tokens 
to  accomplish  his  designs,  judgment  must  be  arrested." 

Hawk,  B.  1,  ch.  71,  sec.  2,  says,  that  "  the  deceitful  receiving 
money  from  one  man  to  another's  use  upon  a  false  pretense  of 
having  a  message  and  order  to  that  purpose,  is  not  punishable 
by  criminal  prosecution,  because  it  is  accompanied  by  no  man- 
ner of  artful  contrivance,  but  wholly  depends  on  a  bare,  naked 
He." 

The  above  cited  case  of  CammonweaUh  v.  Warren,  was  de- 
cided before  the  act  of  Massachusetts  for  the  punishment  of 
cheats,  was  passed.  Had  it  been  in  force  at  the  time  of  the 
trial,  Warren  would  probably  have  been  convicted,  as  he  used 
several  false  pretenses  to  obtain  credit  by  means  of  which  his 
fraud  was  successful.  The  case  further  shows  that  if  another 
person  had  been  connected  vnth  him  in  the  fraud,  the  offense 
would  have  amounted  to  a  conspiracy  without  any  false  pre- 
tenses, and  might  have  been  charged  and  punished  as  such. 
This  distinction  it  is  of  importance  to  notice,  as  it  may  have  a 
bearing  on  the  main  question  reserved  in  this  cause;  and  for 
that  reason  it  may,  under  this  head,  be  also  remarked  that 
where  two  or  more  conspire  to  do  an  unlawful  act,  or  a  lawful 
act  for  an  unlawful  purpose,  it  is  a  crime;  and  the  gist  of  the 
conspiracy  is  the  unlawful  confederal^:  CommonweaUh  v.  Judd, 
2  Mass.  329  [3  Am.  Dec.  54];  CimmontDeaUh  v.  TibbeUs,  Id.  536. 
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Oar  next  inqmiy  is,  whether  in  the  case  stated,  an  action  of 
deceit,  or  an  action  on  the  case  in  nature  of  deceit,  wonld  lie 
for  damages  occasioned  by  the  frand.  Onr  law  books  most 
answer  the  question. 

Some  of  the  cases  relating  to  this  point  are  founded  upon  an 
alleged  fraud  and  deceit  on  the  part  of  the  Tender;  others  on 
the  part  of  the  Tendee.  Those  Trhich  are  grounded  upon  an 
express  warranty  do  not  come  within  the  range  of  our  present 
view.  In  Ld.  Baym.  519,  it  is  settled  that  possession  is  a  war- 
ranty of  the  implied  kind,  that  the  goods  belong  to  the  seller; 
for  possession  is  a  color  of  title,  and  an  action  lies  upon  a  bare 
affiimation  of  the  possessor  that  the  goods  are  his  own: 
Boberts  on  Frauds,  523.  ''  An  action  upon  the  case  lies  for  a 
deceit  when  a  man  does  any  deceit  to  the  damage  of  another." 
Com.  Dig.,  Action  on  the  case  for  deceit,  A.  1.  "Fraud  with- 
out damage  or  damage  Trithout  fraud  giTes  no  cause  of  action, 
both  must  concur:"  3  Bulst.  95;  Boberts,  523.  *'No  action  lies 
against  a  man  for  his  declaring  that  a  certain  person  would 
baTe  giTen  him  a  certain  sum  for  his  farm,  though  no  such  offer 
WBB  oTer  made.  It  is  a  mere  ground  of  estimation  with  which 
no  prudent  man  should  be  satisfied;"  but  a  declaration  of  the 
&ct  that  the  rent  was  so  much,  when  it  was  not,  whereby  a 
pnrehaaer  is  deceiTed,  will  support  an  action:  See  Boberts, 
523,  and  the  cases  there  cited.  Many  other  cases  of  false  or 
frandnlent  representations  on  the  part  of  the  Tender  might  be 
stated,  showing  the  principles  on  which  actions  for  deceit  may 
be  maintained  against  them;  but  these  are  sufficient.  It  is 
mach  more  to  our  present  purpose  to  examine  those  cases  in 
which  actions  haTS  been  supported  against  Tcndees  or  receiTcrs 
of  money,  for  fraud  and  deceit  on  their  part,  and  the  facts  nec^ 
^ssary  to  support  such  actions. 

In  the  case  of  Buffingkm  t.  Oerrish,  15  Mass.  156  [8  Am  Dee. 
97],  Walker  was  guilty  of  gross  fraud,  and  stated  a  series  of 
blsehoods  well  calculated  to  gain  him  credit,  by  inspiring  con- 
fidence in  his  responsibility;  and  by  means  of  this  fraud  and 
^&lBe  pretense  he  succeeded  in  obtaining  credit  to  a  large 
amount.  In  Badger  t.  Phinney,  15  Mass.  359  [8  Am.  Dec.  105], 
Band,  the  minor,  obtained  credit  by  falsely  affirming  that  he 
was  of  full  age;  and  this  affirmation  was  pointedly  made,  too, 
in  reply  to  the  inquiries  of  Badger.  Putnam  J.,  in  giTiug  the 
opinion  of  the  court  says:  "  The  goods  were  deliTored  to  the 
plaintiff.  Band,  because  he  undertook  to  pay  for  them  and  de- 
clared he  was  of  full  age.    The  basis  of  this  contract  has  failed 
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from  the  IavH  if  not  the  fraud  of  the  infant;  and  the  fraud 
which  induoed  the  contraot,  furnishes  the  ground  for  the  im- 
peachment of  it.  Thus  in  the  case  of  BuffingUm  ▼.  Oerrish^ 
where  one  purchased  goods  on  credit  b j  means  of  false  repre- 
sentations^  it  was  held  the  Tender  hacl  not  parted  with  his 
property,  but  might  maintain  replevin  against  the  attaching^ 
officer.'' 

In  the  case  before  mentioned  of  CommonweaUh  t.  Warren, 
the  court  obserred  that  the  man  defrauded  should  seek  his 
remedy.  In  that  instance  false  and  fraudulent  representatioiiB 
had  been  made.  In  the  important  case  of  Padey  ▼.  Freeman, 
8  T.  B.  61,  Butler,  J.,  obserres:  ''The  fraud  is  that  the  defend- 
ant procured  the  plaintiff  to  sell  goods  on  credit  to  one  whom 
they  would  not  otherwise  have  trusted,  by  asserting  that  whicli 
they  knew  to  be  false.  Here  then  is  the  fraud  and  the  means 
by  which  it  was  committed;  the  assertion  alone  is  not  sufficient; 
but  the  plaintiff  must  go  on  and  proye  that  it  was  false  and 
that  the  defendant  knew  it  to  be  so."  The  action  of  Padey  t. 
Freeman,  was  maintained  upon  the  principle  that  the  defendant 
had  been  guilty  of  that  fraud  and  misrepresentation  to  induce 
the  plaintiff  to  sell  goods  on  credit  to  Falch,  which  would  have 
maintained  the  action  against  Falch  if  he  had  himself  been 
guilty  of  the  fraud  and  falsehood.  Buller,  J.,  concludes  with 
observing  that  "  if  a  man  will  wickedly  assert  that  which  he 
knows  to  be  false  and  thereby  draw  his  neighbor  into  a  heavy 
loss,  he  is  liable  in  damages."  Ashurst,  J.,  in  delivering  his 
opinion  says:  "In  order  to  make  it  actionable  it  must  be  averred 
that  the  defendant  intending  to  deceive  and  defraud  the  plaint- 
iffs, did  deceitfully  encourage  and  persuade  them  to  do  the  act 
and  for  that  purpose  made  the  false  affirmation,  in  consequence 
of  which  they  did  act."  If  A.  send  his  servant  to  buy  a  horse, 
who  buys  it  and  pays  for  it,  and  the  seller  affirms  to  A.  that  he 
was  not  paid,  whereby  A.  pays  him,  an  action  lies.  So  if  a 
man  affirm  himself  to  be  of  full  age,  when  he  is  an  infant,  and 
hereby  procure  money  to  be  lent  on  mortgage:"  See  Com. 
Dig.,  Action  on  case  for  deceit,  A.  10,  and  the  authorities  there 
cited;  also,  ^ean  v.  Beariy  12  Mass.  20. 

Numerous  other  instances  of  similar  imposition  and  falsehood 
might  be  collected  and  stated,  but  it  is  not  necessary,  as  they 
are  all  founded  on  the  same  principle,  viz.,  that  the  money, 
goods,  or  credit  had  been  obtained  by  means  of  false  and 
fraudulent  assertions  of  the  defendant.  We  have  not  been  able 
to  find  a  single  instance  in  which  an  action  of  this  kind  has 
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baeD  lopported,  except  "wfaere  the  partj  ehaiged  had  gaeeecded 
in  his  plan  Ysj  fabe  aaeertioi&B  and  fraodnlent  miarepreaentatioiia. 
In  8  Chittj  on  Pleading  are  a  number  of  forms  of  dedarationa 
in  actions  of  deceit,  one  for  selling  goods  as  and  for  a  larger 
quantity  than  there  was;  one  for  selling  a  piece  of  land  as  con« 
taining  more  acres  than  it  did  contain;  one  for  misrepresenting 
the  Tslae  or  profits  of  a  certain  trade;  one  for  representing  him- 
ielf  as  aathorisedy  by  a  third  person,  to  do  a  certain  act  or 
noeiTe  a  certain  sum  of  money,  and  one  for  personating  the 
plaintiff.  In  each  of  these  forms  there  is  a  strong  averment 
that  the  defendant  made  a  direct,  false  and  fraodolent  repre- 
sentation of  facts,  with  an  intent  to  accomplish  his  object  and 
defnod  the  plaintiff,  and  that  by  means  thereof  he  had  sac- 

We  hare  thus  taken  a  brief  review  of  some  of  the  general 
pnndples  of  law  applicable  to  indictments  for  frauds  and  de- 
ceita,  and  to  actions  on  the  case  brought  by  the  party  injured 
against  him  who  commits  the  fraud;  whether  he  is  the  vendee 
of  the  goods  or  his  artful  and  fraudulent  friend.  It  appears  by 
the  precedents  to  which  we  have  alluded,  that  in  case  for  a 
fiaadulent  purchase,  or  obtainment  of  money,  the  declarations 
most  contain  an  allegation  that  the  plaintiff  was  imposed  upon 
by  artifice  and  false  declarations,  calculated  and  intended  to 
deceive,  and  in  all  the  cases  which  we  have  cited,  the  prosecu- 
tion on  civil  action  was  maintained  or  defeated,  according  as 
the  proof  appeared  on  trial,  touching  the  false  and  fraudulent 
representation,  alleged  to  have  been  made  by  the  party  charged, 
he  knowing  them  false  and  deceptive.  Judging,  then,  from 
legal  forms  and  decided  cases,  it  seems  to  be  settled  thatdecep- 
tive  asearance  and  false  representations,  fraudulently  made,  are 
essential  to  the  support  of  an  indictment  or  civil  action  for  a 
band  committed  in  the  manner  above  supposed,  and  of  course, 
that  such  proof  is  equally  necessary  to  the  support  of  an  action 
of  replevin  by  the  vendor  who  claims  the  right  of  rescinding  the 
sale  he  had  made  on  the  ground  of  fraud  in  the  vendee.  Let 
OS  for  a  moment  look  at  the  facts  in  the  case  at  bar.  Parker, 
it  tarns  out,  was  insolvent  when  he  purchased  the  goods,  but 
there  is  no  proof  that  he  was  appraisisd  of  the  fact,  he  bought 
the  goods  on  credit  in  usual  form,  refusing  the  offer  of  further 
credit  from  the  plaintiffs;  he  made  no  professions  or  promises, 
110  representations  or  assertions,  practiced  no  other  art  than 
obtaining  the  credit  Without  disclosing  his  insolvency;  a  fact, 
vhich  it  does  not  appear  that  he  himself  knew.     These  facts  are 
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^BsentiaUy  diSexent  from  those  appearing  in  the  cases  we  ha:v^ 
collected  and  stated,  in  which  it  is  declared  not  only  that  there 
must  have  been  assertions  and  representations  made,  but  they 
must  also  have  been  false,  and  to  complete  the  proof  the  de- 
fendant must  have  known  them  to  be  false.    Under  the  circum- 
stances, we  are  not  aware  of  any  l^gal  principles  on  which  an 
indictment  could  be  sustained  on  an  action  for  deceit  against 
Parker,  and  we  do  not  perceive  how  it  is  competent  for  the 
plaintiffs  to  rescind  the  contract  they  have  made  and  reclaim 
the  goods  in  this  action,  unless  upon  the  ground  of  concealment^ 
which  had  been  also  urged  by  the  counsel  for  the  plainti£b,  and 
which  we  will  presently  consider.    As  the  jury  have  decided 
that  no  secret  understanding  existed  between  Parker  and  Holm 
of  a  fraudulent  nature  relating  to  this  property,  we  do  not  see 
why  the  rule  of  law  is  not  applicable  in  this  instance,  meliare  est 
conditio  defendeniis.    The  plaintiffs  may  have  been  guilij  of 
negligence  or  want  of  due  care,  but  as  it  regards  the  question 
before  the  court,  the  defendant,  and  he  whom  he  represents, 
seem  not  liable  even  to  that  imputation. 

But  it  is  contended  by  the  counsel  for  the  plaintifib  that  a 
vendor  may  rescind  a  contract  of  sale  on  account  of  fraud  in 
the  vendee  by  concealment  of  the  truth  as  well  as  by  false  as- 
sertions and  misrepresentations;  that  the  consequences  are  tbe 
same  and  of  course  the  law  is  the  same.  Before  answering  this 
argument,  it  is  natural  to  inquire  wherein  this  concealment  con- 
sisted. It  is  stated  by  the  counsel  for  the  plaintiffs  that  it  was 
the  duty  of  Parker,  as  an  honest  man,  to  have  disclosed  his  in- 
solvency to  the  plaintiffs  at  the  time  he  applied  to  purchase  the 
property.  The  first  reply  to  be  given  is,  that  it  does  not  ap- 
pear in  the  case  that  he  knew  he  was  insolvent.  He  might  be 
suspicious  of  it,  and  he  might  not  be;  on  that  point  we  have  no 
information.  It  does  not  appear,  then,  that  he  concealed  any 
facts  which  he  was  bound  to  disclose.  If  the  principles  of  law 
respecting  this  part  of  the  cause  were  to  be  carried  to  the  same 
extent  by  the  court  as  they  have  been  in  the  argument  of  the 
counsel,  all  confidence  in  dealing  would  be  destroyed,  and  per- 
fect confusion,  as  to  the  title  of  personal  property,  would  be 
the  consequence.  The  vendee  would  never  feel  safe  in  pur* 
chasing,  nor  any  other  person  safe  in  purchasing  of  him,  lest 
the  creditor  should  afterwards  discover  that  the  vendee,  when 
be  purchased,  was  actually  insolvent,  and  that  those  who  after- 
wards bought  of  him  knew  of  the  insolvency;  and  then  should 
come  forward,  with  a  sweeping  claim  of  the  property  he  had 
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sold,  on  the  principle  of  reaomding  the  sale  for  a  fraudulent 
oonoeahnent.  But  sapposing  that  Parker  did  know  of  his  own 
iiuQlTency  at  the  time  of  hia  contract;  we  are  perfectly  satisfied 
that  the  sale  is  not  Toid  on  the  ground  of  fraud  because  he  did 
not  disclose  the  fact. 

It  is  true,  the  fraudulent  concealment  by  the  vendor  of  a 
secret  defect  in  an  article  sold  by  him,  wholly  unknown  to  the 
vendee,  may  be  the  foundation  of  an  action  for  damages  by  him 
against  the  Tender,  and  perhaps  authorise  the  Tcndee  to  rescind 
the  contract  on  discoTery  of  the  fraud;  because  the  law  implies 
a  warranty  that  the  goods  or  articles  sold  are  of  a  merchantable 
quality:  Gilb.  Ev.  187;  Roberts,  523.  But  we  apprehend  no 
case  can  be  found  by  which  it  has  been  settled  that  the  law  im- 
plies anything  like  a  warranty  on  the  part  of  a  purchaser  that 
he  is  a  man  of  property,  and  sound  as  to  his  pecuniary  con- 
cerns. In  the  commerce  and  intercourse  of  mankind,  such  an 
implication  was  never  understood  to  exist. 

It  is  also  true  that  in  the  case  of  policies  of  assurance  the 
concealment  of  the  truth  is  nearly  allied  to  misrepresentation. 
If  the  fact  be  material,  it  avoids  the  policy.  But  it  is  not  on 
the  ground  of  fraud  in  the  concealment  that  the  contract  is 
void;  because  if  the  concealment  be  the  effect  of  accident  or 
mistake,  negligence  or  inadvertence,  it  is  equally  fatal  to  th6 
policy  as  if  it  were  intentional  and  fraudulent:  See  Marshall, 
347,  and  cases  there  cited.  But  it  will  be  difficult  to  find  a  case 
where  a  policy  was  declared  void,  because  the  assured,  when 
the  policy  was  effected,  was  insolvent  and  yet  concealed  that  fact; 
still  the  reasoning  of  the  plaintiff's  counsel  seems  to  lead  to  tbd 
conclusion  that  the  policy  would  in  such  case  be  void  because 
the  assured  was  insolvent  and  unable  to  pay  the  note  he  had 
given  for  the  premium.  We  apprehend  no  conclusion  can  be 
drawn  from  these  principles  of  the  law  of  insurance  unfavor- 
able to  those  on  which  we  placed  the  decision  of  this  cause. 

We  have  before  stated  that  there  might  be  a  conspiracy  be- 
tween two  or  more  to  obtain  goods  or  money  from  another  witb- 
oat  any  false  pretenses,  etc.,  and  which  would  be  punishable  os 
a  crime.  In  reference  to  this  principle  of  law  the  jury  were  in- 
structed that  if  they  believed  such  conspiracy  or  secret  arrange- 
ment existed  between  Parker  and  Holm,  though  there  were  no 
false  pretenses  or  representations,  they  ought  to  find  a  verdict 
for  the  plaintiffs,  but  not  otherwise. 

It  is  to  be  lamented,  if  the  plaintiffs  have  lost  their  property 
bj  reposing  confidence  where  it  was  not  deserved*  but  this  ip 
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not  a  droumstanoe  for  our  conaideratioii  in  the  deoiflion  of  the 
cause.  On  the  whole,  after  much  thought  and  the  most  carefol 
examination,  we  are  satisfied  with  the  correctness  of  the  instruc- 
tions which  were  given  to  the  juiy;  that  the  motion  for  a  new 
trial  must  be  overruled,  and  that  tiiere  be  an  entxy  of  judgment 
according  to  the  verdict. 


Adams  v.  Wisoasset  Bank* 

[1  OsmajBAV,  SO.] 
AOKIOH8  AOAOrST  COKFQBATZOVS— StOOKHOLDXB's  LlABniTT.— In  Ml 

against  a  town  or  other  quoH  coiporation,  having  no  coiporate  fond,  the 
memben  of  auoh  corporation  are  parties,  becaoae  their  property  may  be 
taken  to  pay  the  debt;  bat  if  the  action  ia  against  a  bank  or  other  pri- 
vate ooiporation,  only  the  corporate  property  can  be  8ei»d  and  aoldy 
and  a  atookhdlder,  not  being  peraonally  liable,  it  not  a  party  to  tlia 
action. 
BHKurr  HOT  Ddquauvded  to  Sskvb  PnoonB. — A  aheriff  who  it  a  member 
of  a  b^f*V^"g  corporation,  may  serve  process  thereon,  because^  not  beii^ 
personally  liable,  he  is  not  a  party  to  the  action. 

AonoN  against  a  banking  company  to  which  there  was  a  plea 
in  abatement  that  the  writ  was  served  by  a  deputy  sheriff  who 
was  a  stockholder  in  the  bank  and  therefore  interested  in  the 
cause. 

Bailey  and  AUen^  for  the  plaintifll 

S.  WittiamB,  contra. 

By  Court,  Msllezt,  0.  J.  The  question  presented  by  the 
plea  in  abatement  in  this  case,  does  not  appear  to  have  been 
decided  in  Massachusetts;  nor  is  there  any  statute  provisions 
which  in  express  terms  embraces  it.  It  depends  on  the  con- 
struction of  the  statute  which  relates  to  the  service  of  civil  pro* 
cesses.  The  first  section  of  Be  vised  Stat.,  c.  93,  provides, 
^''that  every  coroner  within  the  county  for  which  he  is  appointed, 
^all  serve  all  writs  and  precepts  when  the  sheriff  or  either  of 
liis  deputies  shall  be  a  party  to  the  same,  and  shall  return 
jurors  de  talibua  circumstaniibua  in  all  causes  where  the  sheriff 
of  the  county  shall  be  interested  or  related  to  either  party." 
In  all  other  cases  the  sheriff  or  either  of  his  deputies  may  make 
legal  service  of  processes  within  his  county. 

In  the  case  of  Brewer  v.  New  Gloucester,  14  Mass.  216,  it  is 
decided  that  each  inhabitant  of  a  town  is  to  be  considered  as  a 
party  to  the  suit,  when  such  town  sues  or  is  sued,  wilbin  the 
meaning  of  the  last  mentioned  section,  which  is  a  transcript  of 
a  pJTnilfty  law  now  in  force  in  Massachusetts.    It  is  contended 
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by  the  eoniiBel  for  the  defendants  that  a  atoclcholder  in  a  bank* 
ing  inBtitoiion  Bostains  the  same  character  in  respect  to  the  eor- 
pontion,  as  an  inhabitant  of  a  town  does  to  the  corporation  of 
which  he  KB  a  member;  and  that  therefore  each  stockholder  is 
as  mach  a  party  in  a  soit  against  the  bank,  as  each  inhabitant 
of  a  town  is  in  a  snit  against  such  town.  If  this  proposition 
be  eorrecty  the  plea  in  abatement  is  good  and  the  writ  most  be 
abated. 

In  the  case  of  Riddle  v.  Proprietors,  7  Mass.  169  [5  Am.  Dec. 
S5],  ParsonSy  C.  J.,  says:  *'We  distinguish  between  proper 
aggregate  corporations  and  the  inhabitants  of  any  district, 
wbo  are  by  statute  invested  with  particuhur  powers  by  their 
eoDaeni  These  are  in  the  books  sometimes  called  quaei  cor- 
porations. Of  this  description  are  counties,  and  hundreds  in 
Eaglaad,  and  counties,  towns,  etc.,  in  this  state."  Ko  private 
action,  unless  given  by  statute,  lies  against  qu(ui  corporations 
for  a  breach  of  corporate  duty:  2  T.  B.  667.  Having  no  cor- 
potate  fund,  each  inhabitant  would  be  liable  to  satisfy  the  judg- 
ment. The  common  law  does  not  impose  this  burden,  though 
a  statute  may.  In  regular  corporations  having  a  corporate 
fond,  this  reason  does  not  exist.  But  an  action  at  common 
law  lies  against  a  turnpike  corporation  by  any  person  specially 
injured  by  neglect  to  repair  the  road :  7  Mass.  188;  and  Cowp. 
86,  there  cited.  If  an  owner  of  land  have  sustaiued  damage 
bj  the  laying  out  of  a  turnpike  road,  the  corporation,  and  not 
the  corporators,  are  answerable  for  such  damage:  5  Uass.  520. 
It  is  well  known  that  all  judgments  against  quasi  corporations 
nay  he  satisfied  out  of  the  property  of  any  individual  inhabi- 
tant; but  an  execution  against  a  banking  company  incorpora- 
ted, or  any  other  proper  aggregate  corporation,  cannot  be  sat- 
isfied except  out  of  the  corporate  fund;  neither  the  person  nor 
the  private  property  of  a  stockholder  or  corporator  can  be 
taken.  The  question  before  us  must  therefore  be  settled  upon 
this  comparison  of  the  powers,  duties,  and  liabilities  of  corpor- 
ations properly  so  called,  with  those  of  quasi  corporations. 

In  the  case  of  Brewer  v.  New  Oloucester,  before  cited,  the 
court  assign  as  the  reason  of  their  opinion,  that  where  judg- 
ment IB  recovered  against  a  town,  the  execution  may  be  levied 
on  the  property  of  any  inhabitant,  and  so  each  inhabitant  must 
be  considered  as  a  party.  It  would  seem  to  follow  from  this 
yeiy  decision,  that  if  a  banking  corporation  had  been  defend- 
ant in  that  action  instead  of  New  Gloucester,  and  Nevens,  the 
deputy  sheriff,  had  been  a  stockholder,  the  writ  would  not  have 
h«en  abated,  because  not  being  liable  to  have  his  property 
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seized  on  execution,  he  was  not  a  party  within  the  meaningf  of 
the  statute.  Suppose  the  Wiscasset  bank  should  sue  one  of 
the  stockholders;  in  such  case  the  corporation  would  be  one 
party,  and  the  stockholder  the  other,  and  for  the  reasons  before 
giyen,  if  he  be  a  deputy  sheriff  the  writ  must  be  served  by  a 
coroner.  Such  stockholder  would  be  a  party  in  the  fullest 
sense  of  the  term,  because  the  execution  which  would  issue  on 
the  judgment  against  him  would  run  against  his  person  and  his 
property.  , 

The  argument  arising  from  inconTenienoe  is  Tezy  strongs 
against  this  plea.  Shares  are  continually  changing  owners, 
and  a  corporation  of  this  kind,  if  disposed  to  be  eTasiye,  mig^ht, 
by  frequent  and  secret  transfers,  abate  every  process  conunenced 
against  them. 

We  do  not  consider  the  cases  dted  from  Oranch  and  Oallison 
as  applicable  to  the  question  under  consideration.    In  the  for^ 
mer  case  of  Bank  of  U.  S,  y.  Deveatix,  5  Cranch,  61,  the  su- 
preme court  sustained  the  action  by  admitting  the  plaintiffs  to 
ayer  that  they,  the  president,  directors,  and  company  were  citi* 
eens  of  Pennsylvania,  and  the  defendants  citizens  of  Gteorgia. 
It  was  a  mere  question  of  jurisdiction,  and  for  the  purpose  of 
jurisdiction  the  individual  character  of  the  stockholders  was 
averred  to  give  it.    In  the  latter  case  of  Society  v.  Wheeler,  2 
Gull.  105,  Story,  J.,  in  remarking  upon  the  case  of  Banky. 
Deveaux,  says:   ''If  the  court  for  this  purpose  will  ascertain 
who  the  corporators  are,  it  seems  to  follow  that  the  character 
of  the  corporators  may  be  averred,  not  only  to  sustain,  but  to 
bar  an  action  brought  in  the  name  of  a  corporation.     It  might 
therefore  have  been  pleaded  in  this  case,  even  if  the  corporation 
had  been  established  in  a  neutral  countiy,  that  aU  the  members 
were  alien  enemies."    But  neither  of  these  cases  has  a  tendency 
to  show  who  is  a  party  to  a  suit  within  the  meaning  of  our 
statute,  and  for  the  purpose  of  due  service  of  legal  prooess. 
And,  accordingly,  notwithstanding  the  research  and  talent  dis- 
played in  support  of  the  plea,  we  axe  of  opinion  that  it  is  bad 
and  insufficient. 

Weston,  J.,  being  interested,  gave  no  opinion. 
Bespondeai  ouster  awarded. 

Thia  ease  was  followed  and  relied  on  in  Brown  v.  Vinalkaoen,  S5  Mo.  405; 
Brown  v.  South  Kennebec  Society,  47  Id.  281;  MikkellY.  RoeUand,  62  Id.  123; 
WaUham  v.  Kemper,  56  SI.  350;  Seara  v.  CoUrell,  6  Mieh.  270^  showing  tbs 
liability  of  quoH  corporations.  See  on  this  point  the  note  to  Biddle  v.  Pro 
prietora,  5  Am.  Dec.  35.  The  case  is  noticed  in  Barker  v.  Bemickf  43  K.  H. 
237»  as  to  the  oompetencv  of  the  sheri£f  to  serve  process. 
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BsAN  V,  Atwatbb. 

[4  00BI.S.] 

CvfiVABTB  D«r*iiAiKiiT  AXD  IwpipjuiDiMT.— Whflfe  partus  enter  into  an 
^reeiiMDt  for  the  nle  and  pnichue  of  land  at  a  fatue  day,  the  piir> 
chaaer  to  pay  certain  inataUmenta  before  that  day,  and  on  that  day  the 
aelkr  to  ezeeate  a  deed  of  conveyance  and  the  pnrohaaer  to  pay  another 
natalbnent,  and  the  balance  to  be  paid  at  atated  perioda,  and  for  the 
perfoixDance  of  ^diich  atipolationa  the  partiee  bound  themaelTea  in  a 
hoge  Bom,  it  waa  held  in  an  action  to  recover  this  penalty,  that  the  oove- 
nanta  of  the  purchaser  relating  to  the  installments  to  be  paid  before  the 
d^  for  conveyance,  were  independent,  on  which  recovery  coold  be  had 
without  alleging  perf onnanoe,  bat  that  as  to  the  inataUmenta  to  be  paid 
on  the  day  for  conveyance,  as  well  as  to  the  subsequent  installments,  the 
oo?eDanta  were  dependent,  and  performance,  or  offer  of  perf onnance,  a 
eonditioii  precedent  to  the  seller's  right  of  recovery. 

A<n  TO  BB  DOKB  SiicuLTAKionsLY.— Where  acta  are  to  be  done  simnltane- 
ondy,  neither  party  to  the  covenant  can  recover  without  showing  a  per- 
f onnanoe  or  an  offer  to  perform  on  his  part 

Debt  on  a  covenant  to  recover  eight  thousand  dollars.  The 
phdntiff  declared  upon  the  breach  of  the  covenants  of  a  c^tain 
^rritten  agreement,  and  alleged  that  "  he  hath  ever  stood  ready 
'  to  perform  said  agreement  on  his  part,  of  which  tbe  defendants 
bate  at  all  times  had  due  notice."  Plea,  nil  debet.  The  phiint- 
iff  gave  in  evidence  the  articles  of  agreement  declared  on,  dated 
^eniy-sixth  August,  181 6,  between  the  plaintiff  and  the  de- 
fendants, which  stated  that  '*  in  consideration  of  the  herein- 
after mentioned  covenants  to  ber  performed  and  payments  to  be 
nuule  by  the "  defendants,  the  plaintiff,  "by  these  presents, 
doth  grant,  bargain  and  sell"  to  the  defendants  certain  lands, 
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^hich  tbe  plaintiff  "  ooTenants  to  confirm  unto  the  "  defend* 
ants,  their  heirs,  etc.,  *'  by  deed  in  fee-eimple,  on  or  before  the 
first  day  of  June  next."  And  the  defendants  agree  to  pay 
therefor  four  thousand  dollars, ''  fiye  hundred  dollars  at  the  ex- 
ecution hereof  (of  the  articles  of  agreement);  five  hundred  dol- 
lars  on  or  before  the  first  day  of  January  next;  five  hundred  on 
or  before  the  first  day  of  June  next;"  and  the  remainder  in 
three  annual  installments.  ''And  for  the  due  performance  of 
all  and  singular  the  covenants  and  agreements  aforesaid,  each 
of  the  said  parties  bind  themselves,  and  their  legal  representa- 
tives, to  the  other,  and  their  legal  representatives,  in  the  penal 
sum  of  eight  thousand  dollars." 

It  was  proved  that  the  sum  on  the  execution  of  the  articles 
was  punctually  paid,  but  that  the  second  installment  was  not 
paid  until  January  22, 1818,  and  then  only  four  hundred  dol- 
lars thereof.  The  jury  were  charged  that  there  had  been  a 
breach  of  the  covenants,  but  that  as  to  the  sums  payable  after 
the  first  two  installments,  plaintiff  was  not  entitled  to  recover, 
he  not  having  shown  performance,  or  an  offer  to  perform,  on 
his  part. 

Verdict  pursuant  to  instructions,  and  motion  for  a  new  trial 
on  behalf  of  the  plaintiff,  on  the  ground  of  misdirection. 

Staples  and  EUchoock,  for  the  motion. 
N,  Smith  and  Denison,  contra. 

HosMEB,  0.  J.  The  plaintiff  can  recover  alone,  on  the  facts 
stated  in  his  declaration.  If  on  examination  of  the  covenant 
counted  on,  it  appears  that  there  has  been  an  entire  perform- 
ance of  every  stipulation  on  his  part;  this  undoubtedly  evinces 
a  good  cause  of  action  for  the  whole  consideration  of  tiie  lands; 
but  unless  the  declaration  comports  with  this  state  of  facts, 
the  defendants  are  entitled  to  judgment.  If  the  plaintiff  re- 
cover, it  must  be  secundum  allegata  et  probata.  The  plaintiff  has 
not  founded  his  action  on  a  performance  of  contract,  either  in 
whole  or  in  part.  He  has  merely  alleged,  that  the  covenants  of 
the  defendants  were  "  for  and  in  consideration  of  the  under- 
takings on  his  part,"  and  instead  of  averring  performance,  he 
has  only  averred,  that  ''  he  hath  ever  stood  ready  to  perform 
said  agreement."  The  plaintiff  has  placed  himself  on  this 
ground;  that  the  covenants  between  the  parties  are  mutual  and 
independent;  and  upon  the  correctness  of  this  assumption,  en- 
tirely depends  his  right  of  recovery. 

It  is  a  primary  and  fundamental  rule  concerning  contracts. 
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that  their  oonsfcnictioii  mnst  be  acoording  to  the  intention  of 
the  parties;  and  so  paramount  is  this  rule,  that  to  such  inten- 
tion eren  technical  words  must  give  way :  Porter  v.  Shephard^  6 
T.  B.  668;  Campbell  v.  Jones,  6  Id.  570;  Norton  v.  Lamb,  7  Id. 
125;  1  W.  Saond.  320  n.;  Oady  t.  Price,  18  Johns.  267.  When 
the  inquiry  is  in  relation  to  their  dependence  or  independence, 
this  is  to  be  collected  from  the  eyident  sense  and  meaning  of 
the  parties;  and  however  transposed  thej  may  be  in  the  cove- 
nants, their  precedency  must  depend  on  the  order  of  time  in 
idiich  the  intent  of  the  transaction  requires  their  perform- 
ance: JoneB  V.  BeriUey,  Doug.  684.  If  the  language  of  a  con- 
tiact  will  admit  of  it,  justice  and  general  convenience  incline 
to  the  construction  of  a  simultaneous  performance;  but  if  a 
man  will  agree  to  pay  his  money  before  he  has  the  thing  for 
which  he  ought  to  pay  it,  and  will  rely  upon  his  remedy,  this  is 
a  law  of  his  own  making,  and  his  agreement  he  ought  to  per- 
fonn.  On  the  other  hand,  courts  should  carefully  endeavor  to 
avoid  compelling  a  person  to  give  credit  when  he  did  not  in- 
tend it:   Thorpe  v.  Thorpe,  1  Ld.  Baym.  666. 

To  investigate  the  intention  of  parties  to  a  contract,  certain 
sDxilliaiy  rules  have  been  established.  It  was  laid  down  by 
Lord  Holt,  in  I%orpe  v.  Thorpe,  1  Ld.  Baym.  666,  and  since 
has  been  uniformly  recognized,  that  if  a  day  be  appointed  for 
payment  of  money  and  the  day  must  happen,  or  may  happen 
before  the  consideration  of  the  money  is  to  be  performed,  an 
aetion  lies  for  the  money  before  performance.  The  reason  has 
already  been  assigned;  it  is,  that  the  party  relied  on  his 
remedy,  and  did  not  intend  the  performance  to  be  a  condition 
precedent:  1  W.  Saund.  820,  v.;  1  Ohit.  PI.  318.  This  rule 
undoubtedly  authorizes  the  plaintifiTs  recovery  to  the  extent  of 
the  two  first  installments  in  the  covenant  sued  on;  or  in  other 
words,  it  thus  far  sanctions  the  judgment  of  the  court  below. 

I  am  perfectly  aware  that  the  rule  adopted  in  Westminster 
Hall  is  broader  than  the  one  before  mentioned;  but  it  was  uot 
adopted  until  the  case  of  Terry  v.  Dunite,  2  H.  BI.  389,  ad- 
jadged  in  the  year  1795.  In  this  case  it  was  said  to  have  been 
long  established  in  the  construction  of  covenants,  that  it  any 
money  is  to  be  paid  before  the  consideration  is  to  be  performed, 
the  covenants  are  mutual  and  independent.  Since  the  determi- 
nation of  the  case  alluded  to  it  has  been  followed  in  Westmin- 
ster HaU;  and  for  a  time  it  was  recognized  as  evidence  of  the 
law  in  the  neighboring  state  of  New  lork:  1  W.  Saund.  320,  a. ; 
1  Chit  PI.  813;  Seers  v.  Fowler,  2  Johns.  272;  Edve^  v.  Bush. 


94  Bban  v.  Atwater.  [Oonn. 

2  Id.  387.  Bot  in  the  case  of  CunmnghamY,  MorreXL^  10  JoIuib. 
203  [6  Am.  Dec.  332]^  the  supreme  court  in  the  state  last  men- 
tioned considered  the  case  of  Terry  v.  Dunige  as  a  departure 
from  principle;  and  the  cases  decided  on  the  strength  of  it^reie 
overruled. 

To  the  case  of  Terry  y.  Dwntze  there  exists  two  incontroverti- 
ble objections.    In  the  first  place  the  cases  relied  on  by  tlie 
court  furnish  no  sanction  to  the  rule  there  adopted.    They 
merely  decide  that  vrhere  the  entire  consideration  is  payable  at 
a  time  prefixed,  which  either  must  or  may  precede  the  consid- 
eration on  the  other  side,  there  may  be  a  recovery  without  per- 
formance: Thorpe  V,  Thorpe,  1  Ld.  Baym.  662;  UghirecTa  ca9e, 
7  Co.  74,  b.;  Pordagey.  Cole,  1  Saund.  319.    It  requires  no 
acuteness  to  discern  thatif  A.  covenants  to  pay  B.  a  sum  of  money 
on  the  first  of  April,  and  B.  on  his  part  agrees,  in  consideration 
of  the  said  stipulation,  to  convey  to  A.  a  tract  of  land  on  the 
first  of  May  succeeding,  the  money  was  intended  to  be  paid  be- 
fore performance  of  the  consideration.    If,  however,  only  a 
part  of  the  money  was  to  be  paid  before  the  conveyance  of  the 
land,  and  the  residue  afterwards,  there  is  no  exhibition  of  an 
intent  that  the  whole  consideration  might  be  demanded  before 
performance  on  the  other  side,  but  of  the  contrary.    And  this 
is  the  second  objection  against  the  determination  I  have  been 
considering.    The  intention  of  the  parties  is  contravened  by  a 
rule  entirely  artificial  and  in  disregard  of  language  the  most 
definite  and  perspicuous,  making  instead  of  enforcing  a  con- 
tract.   It  will  be  seen  on  recurrence  to  the  case  of  Terry  t. 
Duntie,  that  by  the  aid  of  this  novel  principle  the  plaintiff  re- 
covered in  defilEmce  of  the  plain  intention  and  agreement  of  the 
parties. 

In  Cunningham  v.  MorreU^  before  cited,  upon  the  principle 
that  ''  one's  bargain  is  to  performed  according  as  he  makes  it," 
it  was  decided  that  a  covenant  may  in  part  be  mutual  and  inde* 
pendent,  and  in  part  dependent,  or  on  mutual  conditions. 
''  The  parties,"  said  Kent,  C.  J.,  "  have  a  right  to  mould  their 
contracts  so  as  to  suit  their  mutual  convenience  and  interest; 
and  when  the  courts  can  ascertain  their  meaning,  they  ore  so 
to  construe  the  contract  as  to  give  efl^ect  to  that  meaning,  pro- 
vided the  purpose  be  lawful."  It  results  as  a  necessary  conse- 
quence that  the  covenant  of  the  defendants  to  pay  the  two  first 
installments  does  not  imply,  that  without  performance  they  of 
course  are  bound  to  advance  the  entire  consideration  of 
contract  and  rely  on  their  remedy. 
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The  terms  of  the  agreement  do  not  show  it  to  hare  been  the 
intention  of  the  parties  to  make  their  contract  matoal  and  inde- 
pendent. The  covenant  to  pay  the  pUiintiff  *'  therefor  "  refers 
not  to  the  agreement  on  the  phdntiffs  party  but  to  his  perform- 
ADoe  by  the  execution  of  the  stipulated  deed.  From  the 
expression  in  the  covenant  that  the  plaintiff  had  bargained  and 
sold,  and  "  bj  these  presents  doth  bargain  and  sell/'  we  are  not 
authorized  to  assume  that  the  deed  of  covenant,  the  only  one 
tliat  was  executed,  conveyed  the  land  in  question..  We  do  not 
jadidaUy  know  what  the  law  of  Pennsylvania  is.  It  must  be 
alleged  and  proved  like  every  other  fact:  Hebron  v.  Marlborough, 
2  Conn.  18;  MostyriT.  Fabrigas,  Oowp.  174;  Phil.  Ev.  301,  no^is. 
And  if  the  land  was  conveyed  by  the  articles  of  agreement,  the 
plaintiff  has  not  assumed  this  ground  in  his  declaration,  and 
instead  of  recovering  on  the  covenant  throughout,  he  must 
totally  f  idl,  1^  reason  of  the  variance  between  the  covenant  and 
the  facts  averred. 

It  is  an  established  rule,  requiring  perhaps  some  modification, 
that  where  the  plaintiff's  stiptdation  constitutes  only  a  part  of 
the  consideration  of  the  defendant's  contract,  and  the  defendant 
has  actually  received  a  partial  benefit,  and  the  breach  of  the 
plaintiff  may  be  compensated  in  damages,  an  action  may  be 
maintained  by  the  plaintiff  without  averring  performance:  1 
Chit.  PL  313;  1  W.  Saund.  320,  b.;  Bomie  v.  Eyre,  1  H.  BL 
273;  SL  Albans  v.  Shore,  2  Id.  279;  Campbell  v.  Jones,  6  T.  R. 
^3.  The  reason  assigned  is,  that  when  a  party  has  received 
part  of  the  consideration  for  his  agreement,  it  would  be  unjust 
hecause  he  has  not  had  the  whole  that  he  should  enjoy  the  part 
receiTed  without  any  compensation.  But  to  render  this  rule 
STBilable,  the  plaintiff  must  have  averred  in  his  declaration, 
perfonnance  of  at  least  a  part  of  that  which  had  received  a 
partial  benefit:  1  W.  Saund.  320,  c. ;  1  Ohit.  PL  314.  Now  the 
plaintiff  has  made  no  such  averment,  but  by  necessary  implica- 
tion from  his  declaration,  the  contrary  is  apparent,  and  the  de- 
fendants have  had  no  call  on  them  to  dispute  the  above  fact. 
The  court,  in  the  face  of  the  plaintiff's  declaration,  and  without 
averment  or  hearing,  cannot  assume  an  important  and  uncon- 
trovertible fact  in  his  favor. 

Haring  removed  out  of  the  way  the  propositions  principally 
relied  on  in  the  arguments,  I  will  refer  to  two  established  rules 
decisiTe  of  the  case  before  us.  The  first  of  them  is,  that  when 
two  acts  are  to  be  done  simultaneously,  as  where  A.  covenants 
to  convey  an  estate  to  B.,  and  in  consideration  thereof,  B.  cove- 
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nants  to  pay  A.  a  sum  of  moDej  on  the  same  day,  neither  csa 
maintain  an  action  without  showing  performance,  or  an  offer  to 
perform,  on  his  part:  1  W.  Saund.  320,  c;  1  Ohit.  PL  114,  and 
the  cases  there  cited.  On  this  established  rule,  neither  party  ia 
obliged  to  perform  the  first  act,  bot  until  such  performance, 
there  exists  no  claim  by  one  against  the  other. 

The  application  of  this  principle  to  the  third  installment  in 
the  covenant  is  obyious,  and,  in  my  judgment,  conclusive.    The 
plaintiff  covenanted  on  or  before  the  first  of  June,  1817,  **  to 
confirm  unto  the  defendants  the  said  undivided  two  thirds  parts  ot 
the  described  land,  by  deed  in  fee-simple."  On  the  other  hand, 
the  defendants  contracted,  on  the  same  day,  to  pay  the  plaint- 
iff five  hundred  dollars,  and  at  the  execution  of  said  deed  to 
secure  the  sums  remaining  due,  by  bond  and  mortgage  of  the 
premises.    These  are  mutual  conditions,  and  until  performance, 
or  an  offer  to  perform  on  the  part  of  the  plaintiff,  he  had  no 
claim  to  the  correspondent  consideration  on  the  part  of  the  de- 
fendant.   This  result  is  confirmed,  if  confirmation  were  needed, 
by  the  nature  of  the  stipulations.    The  defendants  were  to  be 
invested  with  the  title  to  the  land  purchased,  as  well  to  com- 
pensate them  for  their  previous  advancements,  as  to  enable 
them  to  give  security  for  the  payments  to  become  due  at  a  future 
period:  Oreen  v.  Iteynolds,  2  Johns.  206;  WesiY.  Emmons^SlSL 
179;  Oasley  v.  Price,  16  Id.  267. 

When  a  day  is  appointed  for  the  payment  of  money,  and  this 
is  to  happen  after  the  performance  of  that  which  is  the  consid- 
eration of  it,  no  action  for  the  money  can  be  maintained  before 
the  performance:  Thorpe  v.  Tfiorpe,  12  Mod.  462;  1  W.  Saund. 
320,  b. ;  1  Chit.  PI.  313.  This  rule  is  applicable  to  all  the  in- 
stallments subsequent  to  the  third,  which  I  have  already  dis- 
posed of.  The  payments  are  all  of  them  to  be  made  posterior 
to  the  execution  of  the  plaintiff's  deed  confirming  the  title  to 
the  land  in  question.  The  plaintiff's  performance  of  oonse- 
quence  was  a  condition  precedent  to  their  execution. 

The  penalty  subjoined  to  the  articles  of  agreement,  and 
entirely  collateral  to  it,  was  designed  to  secure  their  perform- 
ance, and  is  in  no  respect  indicative  of  the  parties'  intention. 
To  recover  this  penalty,  the  plaintiff  has  brought  an  action  ot 
debt;  to  entitle  himself  to  which  he  must  show  that  he  hat 
'*  punctually,  exactly,  and  literally  fulfilled  his  part  of  the  con- 
tract:" 1  H.  Bl.  £79.  This,  in  my  opinion,  he  has  utterly 
failed  to  do. 

Petebs  and  Bbaikabd,  JJ.,  were  of  the  same  opinion. 
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CiUFiiAHy  J.y  was  of  opinion  that  the  covenants  to  pay  all 
the  installments  were  independent.  And  with  him  oonooxred 
Bboiol,  cT 

New  trial  not  to  be  granted. 


AtWATER   V.  TOWNSSND. 

[40oni.47.] 

Lkz  Tovtj  Whst  GovntNs. — ^In  an  action  for  breach  of  eontraoti  the  remedy 
k  to  be  governed  by  the  lex  fori,  Aooordingly,  neither  the  statute  of 
limitatione  nor  a  diachazge  under  the  insolvent  laws  of  one  state,  is  avail- 
able as  a  defense  to  the  action  brought  in  another  state. 

AsBDMPSiT  against  Townsend  as  acceptor  of  a  bill  of  exchange 
drawn  in  NoTember,  1810^  in  New  Haven,  by  the  plaintiff's  in- 
testate, on  the  defendant,  a  resident  of  New  York,  and  accepted 
by  him  there.  The  bill  was  protested  for  non-payment,  and 
paid  bj  the  plaintiff's  intestate.  Subsequently  to  the  dishonor 
of  the  bill,  defendant  received  a  discharge  under  the  bankrupt 
laws  of  New  York.  By  the  statute  of  limitations  of  New  York, 
an  action  on  the  bill  would  have  been  barred  in  that  state.  The 
defendant  claimed  that  plaintiff  could  not  recover.  But  a  ver* 
diet  was  directed  for  the  plaintiff  and  found  accordingly. 

Daggett  and  Staplea,  in  support  of  the  motion. 

E,  8.  Baldwin,  conira. 

HosMBE,  C.  J.  In  Medbwry  v.  Eopkins,  8  Conn.  472,  it  was  de- 
termined hj  this  court,  that  although  in  the  construction  of  a 
contract,  reference  must  be  had  to  the  place  where  it  was  made, 
yet  with  regard  to  the  remedy  upon  it,  that  must  be  governed 
by  the  laws  of  the  state  where  it  is  sought.  On  this  principle, 
the  statute  of  limitations  of  the  state  of  New  York  was  adjudged 
to  be  of  no  avail,  and  in  the  point  of  determination,  that  case 
was  precisely  like  the  one  before  the  court.  The  question  Las 
often  been  decided,  and  must  be  considered  as  at  rest:  PearsaU 
▼.  Dwight,  2  Uass.  84  [8  Am.  Dec.  85];  Smilh  v.  SpinoOa,  2 
Johns.  196;  Sicard  v.  Whale,  11  Id.  194. 

The  other  point  raised  in  the  case  was  determined  in  Wood- 
bridge  V.  Wright,  8  Conn.  528,  and  execution  must  issue  in  com- 
mon form. 

The  other  judges  were  of  the  same  opinion  except  Bbahubd, 
J;  who  being  absent  gave  no  opinion. 

New  trial  denied. 

Am.  Dmo,  VoSi.  X— T 
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Patterson  v.  Lkavitt. 

[4  Cton.  00.] 

Abbeutatobs  Must  Uhxxb. — ^An  aathority  given  for  a  privite  porpoae  to  a 
nmnber  of  penons  is  joints  and  moat  be  strictly  poimecL  Aooonliiigly, 
on  a  BabmiBsion  of  matters  to  the  arbitration  and  award  of  three  per«oika» 
for  private  caoses,  all  the  arbitrators  mnst  oonenr  in  the  award. 

SuBiassioir  iob  Pubuo  Pubposb. — ^The  role  is  different^  however,  wiiere 
the  submission  is  of  a  pablio  nature.  In  snoh  case,  the  |(ower  may  be 
oonsidered  joint  and  several,  and  a  majority  may  perform  the  act  dale- 
gated. 

AonoN  on  a  promissory  note  given  by  the  defendant  as  an 
escrow  to  certain  arbitrators,  by  them  to  be  indorsed  down  to 
the  sum  they  should  award  to  be  due  from  the  defendant  to  the 
plaintiff  on  certain  matters  in  controversy  between  the  partiee, 
submitted  for  arbitration.  Two  of  the  arbitrators  indorsed  Uie 
note  to  the  amount  sued  for  in  this  case,  but  the  third  arbitra- 
tor expressly  dissented  from  the  award. 

The  case  was  submitted  by  agreement. 

Strong,  for  the  plaintiff. 

N.  Smiih  and  IngersoU,  ocmtra, 

Hosmbb,  0.  J.  The  sole  question  in  this  case  is»  whether  an 
award  made  by  two  only  of  three  arbitrators,  no  such  power 
haTing  been  expressly  given,  and  the  other  having  dissented,  is 
legally  valid. 

The  principles  applicable  to  this  case  are  indisputably  set- 
tled, and  the  only  inquiry  relates  to  their  application.  It  is 
said  by  Lord  Coke,  Go.  Lit.  181,  b.,  that  there  is  a  diversity 
between  the  authorities  created  by  the  party  for  private  causes, 
and  an  authority  created  by  law  for  the  administration  of  justice; 
jas,  if  a  man  devise  that  his  two  executors  shall  sell,  or  a  charter 
4)1  feoffment  be  made  to  deliver  seisin,  they  must  concur.  But 
it  the  sheriff,  on  a  capias  directed  to  him,  make  a  warrant  to 
jfour  or  three  jointly  or  severally  to  arrest,  two  may  make  the 
arrest,  because  it  is  for  the  execution  of  justice,  which  is  pro 
bonoptibUco,  and  therefore  shall  be  more  favorably  expounded. 

It  is  established  beyond  a  question,  that  an  authority  given 
for  a  private  purpose  to  a  number  of  individuals  is  joint,  and 
must  be  strictly  pursued:  8  Yin.  Ab.  421;  Pow.  Dev.  2d4;  Oupyy. 
Brotan,  4  Dall.  410.  On  the  other  hand,  if  a  power  be  of  a  pub- 
lic nature,  the  majority  may  perform  the  act  delegated;  the 
power  being  considered  as  joint  or  several:  Orindley  v.  Barker^ 
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1  Bofl.  ft  P.  329;  The  Xing  t.  BeegUm,  8  T.  B.  692;  WUhnett  t. 
Oarihain,  6  Id.  388.  A  BabmiBsion  to  arbitration  in  Westmin- 
flier  Hall,  as  well  as  in  the  adjoining  states  of  New  York  and 
MasflachnBetts,  has  been  miiformly  considered  to  be  a  delega- 
tion of  power  for  a  mere  private  pnix>ose,  and  all  the  arbitrators 
moflt  eonenr,  nnleas  it  is  otherwise  provided  by  the  parties: 
SaOows  T.  OifUng,  Cro.  Jac.  277;  Berry  t.  Penring,  Id.  399; 
DttOmgr.  Maichett,  Willes,  215;  S.  C,  Barnes'  Notes;  Eyd  on 
Awards,  106;  Oreen  t.  MiUer,  6  Johns.  39  [5  Am.  Dec.  184]; 
Tbwne  t.  JaqwUh,  6  Mass.  46  [4  Am.  Dec.  84].  The  correctness 
of  these  dedsions  is  eyidenced  by  the  common  practice  of 
antiborizing  a  nmnber  of  the  arbitrators,  less  than  the  whole,  to 
make  a  Talid  award,  if  the  parties  elect  to  confer  this  authority. 
Nor  do  I  know  that  any  determination  has  ever  been  made, 
establishing  an  award  made  by  a  part  of  the  arbitrators,  unless 
the  power  was  specifically  given. 

It  has  been  contended  that  the  law  of  Connecticut  has  been 
otherwise  established;  bat  of  this  no  eyidence  appears  except 
the  didum  in  the  second  Yolume  of  Swift's  System,  p.  8,  for 
which  no  authority  is  cited,  and  to  which,  in  opposition  as  it  is 
to  all  the  cases,  I  cannot  defer.  I  think  it  not  improbable  that 
from  a  sapposed  analogy  to  the  awards  of  referees  and  auditors, 
▼ho  derive  their  power  to  administer  justice  by  the  act  of 
Uw,  the  awards  of  arbitrators  have  often  been  considered,  not 
only  b]f  the  courts,  but  by  individuals,  as  resting  on  the  same 
ground.  A  mistake  so  obvious,  had  this  consideration,  and  the 
pnctioe  in  consequence  of  it,  been  more  general  than  they  have 
heen,  could  only  warrant  k  prompt  correction  of  the  error,  and 
sot  a  confirmation  of  it.  The  construction  which  I  have 
adopted,  can  result  in  no  possible  inconvenience.  It  assumes 
the  principle  that  a  general  delegation  of  authority  for  a  private 
purpose  is  intended  to  be  strictly  expounded,  and  that  such  is  a 
rabmission  to  arbitration.  But  the  parties  submitting  may  con* 
fer  a  special  authority,  authorizing  a  valid  determination  by 
any  member  of  the  arbitrators. 

I  would  advise  that  judgment  be  rendered  for  the  defendant. 

The  other  judges  were  of  the  same  opinion,  except  Bratn4ri>, 
'.,  who  was  absent. 

Judgment  for  the  defendant. 

ThiaiBbjact  ia  diacwMed  in  a  note  to  Jfoorg  v.  Ewkig^  1  Am.  Dae.  19& 
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Daggett  v.  Stats. 

[4  oonr.  eo.] 

Ooinsnnronair  ov  Pstal  Statdtb8.— Penal  statatet  are  to  be  expoimdacl 
strictly  against  aa  offender  and  liberally  in  his  favor;  it  is  not,  sofficieiit 
that  the  offense  is  within  the  mischiefs  intended  by  the  legislatim  to  be 
redressed,  if  not  within  the  words  nsed.  Accordingly,  it  is  not  pnnish- 
aUe^  under  the  statute  prohibiting  the  erection  of  wooden  buildings  withm 
certain  limits,  and  of  wooden  additions  to  boildings  already  erected,  hav-- 
ing  in  them  a  chimney,  fire-plaoe,  or  stove,  to  make  a  wooden  addition  tc 
a  boilding,  with  a  fire-place  entirely  without  the  addition. 

ImoBMiLTioN  before  theooanty  for  a  violation  of  the  act  pro- 
hibiting the  erection  of  wooden  buildings  within  certain  limits, 
or  of  wooden  additions  to  buildings  already  erected  having  in 
them  a  chimney,  fire-place,  or  stove.  It  appeared  that  the  de- 
fendant made  a  wooden  addition  to  a  building  already  erected, 
which  with  a  portion  of  the  old  building  made  an  apartment 
thirteen  feet  long  and  eleven  feet  wide;  that  the  defendant 
erected  a  chimney  and  fire-place  in  that  part  of  the  apartment 
which  consisted  of  the  old  building,  and  opening  into  tiie  apart- 
ment, and  fitted  up  for  its  use  and  accommodation,  though  not 
extending  in  any  point  as  far  as  the  line  of  the  addition. 

The  jury  were  instructed  to  find  a  verdict  of  guilty,  which 
was  done.    The  defendant  then  brought  this  writ  of  farror. 

Daggett  and  DeniBon^  for  the  plaintiff  in  error. 

N.  Smith  and  IngersoU,  contra.         « 

HosMSB,  0.  J.  The  rule  has  long  been  established  that  penal 
statutes  must  be  construed  stiictiy:  BenigerY,  Fogossa,  2Plowd. 
17;  Cone  v.  Bowles,  1  Salk.  205;  1  Bl.  Oom.  88.  More  correctly 
it  may  be  said,  that  such  laws  are  to  be  expounded  strictly 
against  an  offender  and  liberally  in  his  favor.  This  can  only 
be  accomplished  by  giving  to  them  a  literal  construction,  so  far 
as  they  operate  penally,  or  at  most,  by  deducing  the  intention 
of  the  legislature  from  the  words  of  the  act:  Heydon*s  case,  3 
Co.  7;  The  King  v.  Oage,  3  Mod.  64.  In  extension  of  the  letter 
of  the  law,  nothing  may  be  assumed  by  implication,  nor  may 
the  mischief  intended  to  be  prevented  or  redressed,  as  against 
the  offender,  be  regarded  in  its  construction.  It  was  the  object 
of  the  principle  to  establish  a  certain  rule,  by  conformity  to 
which  mankind  should  be  safe,  and  the  discretion  of  the  judge 
limited.     How  much  this  must  contribute  to  the  security  and 
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enjqTment  of  fhe  citizen,  is  too  palpably  obyious  to  require 
illnstiation. 

Upon  the  before  mentioned  principle,  it  has  been  adjudged, 
that  an  act  made  to  pnniah  the  person  who  stole  a  oow,  is  not 
applicable  to  him  who  steals  a  heifer:  Richard  Cooke* is  case. 
Leach's  C.  L.  109,  and  a  law  prohibiting  the  transportation  of 
piOTisions  in  any  wagon  or  otherwise,  to  any  enemy,  is  not  in- 
fringed by  driving  fat  oxen  on  the  leg:  The  United  Stales  y.  Shd- 
ion,  2  Wheat  119.  That  the  mischiefs  at  which  these  laws 
were  aimed,  existed  in  both  the  cases  alluded  to,  is  past  a  qoes- 
tion,  bnt  the  acts  prosecuted,  not  bf  ing  wjtbin  the  words  of  the 
legislature,  were  con^Mdered  4s.*uoi^withli:^4be  prehibitidi!  of  the 
laws.  I  will  ODly  add,  that  the  moment 'th^  stricVdonstjhi'btioit ' 
of  penal  laws  is  abandoned,  the  difference  between  their  inter- 
pretation and  that  of  remedial  laws  must  terminate,  as  there  is 
no  middle  ground  between  them. 

The  act  on  which  the  prosecution  of  the  defendant  is  founded, 
prohibits  the  erection  of  wooden  buildings  within  certain  limits, 
and  of  all  wooden  additions  to  buildings  already  erected,  having 
in  them  a  chimney,  fire-place,  or  stove.  The  addition  to  the 
buildiog  of  the  defendant,  already  erected,  had  not  a  chimney, 
fire-place,  or  stove  within  it,  but  the  chimney  was  without  the 
addition,  although  made  for  its  accommodation.  The  words  of 
the  statute  according  to  their  right  comprehensive  meaning 
bare  not  been  violated,  and  nothing  short  of  a  liberal  construc- 
tion of  the  act  as  if  it  were  a  remedial  law  can  subject  the  de- 
fendant. Had  the  legislature  anticipated  the  case  before  the 
eonrt,  it  is  not  improbable,  that  they  would  have  employed  ex- 
pressions prohibitory  of  the  act  which  is  prosecuted.  Such  ex- 
pressions, however,  do  not  exist;  and  the  statute,  therefore,  has 
not  been  violated. 

I  would  advise  a  reversal  of  the  judgment. 

ISie  other  judges  were  of  the  same  opinion,  except  Bbatnabd, 
J.,  who  WIS  absent. 

Judgment  to  be  reversed. 
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Tracy  v.  Williams. 

[4  Oom.  lOT.] 

IknpiBS  AOjjma  Judgx. — ^If  a  joatioe  of  the  peace  before  irhom  aa  qfigoder 
against  the  riot  act»  arrested  on  view,  is  brought,  make  an  order^ 
withoixt  a  previooa  complaint  in  writing,  reqoiring  the  offieoder  to  bo 
bound  over  for  trial,  and  on  his  refusal  to  comply  with  such  order,  com- 
mit him  to  prison,  such  justice,  having  exceeded  his  jurisdiction,  will 
be  liable  in  trespass  for  false  imprisonmenl 

Tbebpabs  for  false  imprisonment  against  a  jtuftioe  of  the 
p^ace^.  It. appeared  that. the  defendairt Williams,  as  justioe, 
\:  \ :  had  ovdQP^  a  (ar^fe.  otti^b^r  oi  -fieraon^  aoaombled  together  un<» 
*  '  ^btwfiilly  in  the  publio  street,  with  intent  to  do  unlawful  acts, 
to  disperse,  but  that  Tracy  and  seyen  others  refusing  to  do  bo, 
they  were  apprehended  and  brought  before  Williams,  wha 
then  ordered  the  eight  persons  to  giye  bonds  for  their  appear- 
anoe  before  the  county  court,  and  in  default  thereof  were  im* 
prisoned  until  they  should  be  discharged  by  order  of  law. 
This  was  the  imprisonment  complained  of. 

Pursuant  to  instructions  the  juiy  found  for  the  plaintiff  with 
one  dollar  damages.    Motion  for  a  new  trial. 

Cleavdand  and  Brainard  for  the  motion. 
Ooddard  and  Cfarley,  contra, 

HosMBB,  0.  J.  This  case  presents  to  the  court  two  question* 
for  determination :  1 .  Whether  by  yirtue  of  the  statute  conoem- 
ing  riots,  a  justice  of  the  peace  is  authorized  on  his  own  per* 
sonal  view,  to  arrest  the  offenders  against  that  law,  and  with* 
out  written  complaint  or  warrant,  to  fine,  imprison,  or  bind 
them  oyer  to  a  superior  tribunal;  2.  Whether  if  he  does  this 
he  is  liable  in  trespass. 

[After  an  examination  of  the  statute,  which  led  to  the  opin- 
ion that  the  defendant  herein  exceeded  his  jurisdiction  in  issu- 
ing a  warrant  for  the  arrest  of  the  plaintiff,  the  chief  justice^ 
continued]: 

2.  Whether  the  defendant  is  suable  in  trespass  is  the  remain- 
ing consideration.  For  error  in  opinion  however  palpable  and 
flagrant,  no  justice  or  judge  is  responsible  in  trespass,  if  the 
record  shows  that  he  had  jurisdiction  and  proceeded  regularly. 
But  if  he  has  not  jurisdiction  over  the  person  and  process,  and 
subject-matter,  his  acts  in  the  assumed  capacity  of  a  judge  are 
void.  In  the  case  supposed  he  is  not  a  judge;  and  the  author- 
ity exercised  by  him  perhaps  srith  the  best  motives,  is  nothing 
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belter  ihan  mere  uanrptttion.  From  the  Marahalaea  case,  10  Co. 
76,  b.,  to  the  preeent  time,  these  principles  have  remained  un- 
questionable. It  is  said  in  Perkins  y.  Prodor,  2  WHs.  884: 
"Wheie  coTirts  of  justice  assume  a  jurisdiction  which  they  have 
not,  an  action  of  trespass  lies  against  the  of&oer  who  executes 
the  process,  because  the  whole  proceeding  was  coram  rum 
jndkse;  where  there  is  no  jurisdiction  there  is  no  judge,  ths 
proceeding  is  nothing." 

Tbe  point  is  too  clear  and  familiar  to  require  further  discus* 
sion:  SeeSmiAy.  Boucher,  2  Str.  993;  Orumon  ▼.  Baymond,  1 
Ccnm.  40  [6  Am.  Dec.  200];  Slocum  y.  WheOer,  1  Id.  429.  The 
case  meet  parallel  with  the  one  before  us  is  that  of  Morgan  t. 
Sighes,  2  T.  B.  225:  A  justice  of  the  peace  granted  a  warrant 
wiUiout  any  information,  upon  a  supposed  charge  of  felony; 
and  in  favor  of  the  person  imprisoned  under  it,  an  action  of 
trespass  against  the  justice  was  adjudged  to  be  the  legal  rem- 
edy. It  was  said  by  Ashurst,  J. :  ''  When  a  person  is  commit- 
ted to  prison  by  the  warrant  of  a  justice,  without  any  accusation, 
some  person  is  guilty  of  false  imprisonment,  and  it  must  be  the 
imprisonment  of  the  justice,  who  is  the  immediate  and  not  the 
remote  cause  of  it.'* 

The  impria<»unent  of  the  plaintiff  was  undoubtedly  illegal; 
and  the  defendant,  although  I  h«ve  no  doubt  he  acted  from  the 
pmest  motives,  had  no  right  to  issue  a  warrant  of  commitanent 
against  him.  He,  therefore,  in  this  respect  was  a  trespasser; 
and  the  plaintiff's  action  is  rightly  conceiYed.  The  other  judges 
were  of  the  same  opinion. 

Kew  trial  not  to  be  granted. 
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PSABODT   V.  HaBVST. 

[4  Con.  119.1 

F4WXL  QoMMMWST  wt  IinDOBSKB.^Wh0r6  the  defendant  aftef  he  had  been 
diiliMgad  from  his  liability  on  a  promiuory  note^  by  the  laohee  of  the 
^lintifl^  the  holder,  promised  the  plaintiff  by  parol,  to  pay  the  note  if 
he  would  forbear  to  aae  the  maker,  aneh  loomise  was  held  void  within 
the  atatote  of  franda. 

Kasxd  Powsa  Revocable. — ^Where  the  defendant,  who  receives  for  colleo- 
tkn  a  note  in  favor  of  the  plaintiff'a  debtor,  the  proceeda  of  which  the 
debtor  directed  to  be  paid  to  his  creditora,  promiaed  the  plaintiff  in  con- 
aidiaiHon  of  his  forbearing  to  sue  the  debtor,  to  pay  the  proceeds  to 
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hSukf  it  WM  held  Chvfe  the  power  given  to  the  defendant  mm  zevoeab&e, 
and  that  he  was  not  liable  in  action  for  money  had  and  zeoeived,  it  ap- 
pearing that  before  the  note  had  been  ooUeoted,  the  debtor  diieotad  ttise 
defendant  to  pay  the  snm  when  oolleoted  to  a  partioolar  creditor,  wliicli. 
the  defendant  <Ud. 

Assumpsit.    The  opinion  states  the  case.     Veidict  for  tlMi 
defendant.    Motion  for  new  trial. 

Cleavdand^  in  support  of  the  motion. 

Ooddard  and  G.  Perkins,  contra. 

HosMBB,  0.  J.  In  the  first  count  of  the  declaration  it  is 
averred,  that  in  consideration  that  the  plaintiff  would  forbear, 
imd  give  day  of  payment  to  one  Bushnell,  for  a  reasonable  time, 
the  defendant  would  pay  to  him  the  sum,  in  which  Bushnell 
was  indebted.  And  in  the  second  count  there  are  the  same 
allegations,  with  this  difference  only,  that  instead  of  a  promise 
to  pay,  the  allegation  is  of  a  promise  to  guarantee  the  payment. 

To  prove  these  allegations,  the  plaintiff  adduced  in  evidence 
a  note  given  by  Bushnell,  to  one  Huntington,  and  by  him  ae- 
signed  to  the  plaintiff,  with  the  defendant's  indorsement  thereon, 
but  from  which  by  the  plaintiff's  laches,  the  obligation  of  the 
defendant  as  indorser,  had  become  extinguished,  and  another 
note,  executed  by  Bushnell  to  the  plaintiff,  to  which  the  de- 
fendant never  was  a  party.  Superadded  to  this  the  plaintiff 
exhibited  parol  evidence,  by  which  he  claims  to  have  proved  the 
promises  by  him  alleged.  These  promises  for  the  debt  of  an- 
other person  not  being  in  writing,  are  undoubtedly  within  the 
statute  of  frauds  and  peijuries:  King  v.  Wikon,  2  Str.  873;  BulL 
N.  P.  281;  Fish  v.  Hutchinson,  2  Wils.  M;  1  Saund.  211,  a.; 
Sears  v.  Brink,  8  Johns.  211  [8  Am.  Dec.  475].  A  promise  on 
a  new  consideration  rests  on  different  principles,  and  has  never 
been  sustained  on  the  forbearance  of  a  demand  against  a  debtor. 

It  has  been  insisted  that  a  parol  promise  subsequent  may  be 
attached  to  a  precedent  indorsement,  and  the  contract  be  con- 
sidered to  be  in  writing,  but  this  is  merely  a  fiction,  a  creature 
of  the  imagination  only.  A  verbal  promise,  by  an  ingenious 
subtlety  of  this  sort,  cannot  be  invested  with  a  new  nature;  it 
remains  a  verbal  promise  still,  and  is  equally  embraced  by  the 
letter  and  spirit  of  the  statute  of  frauds  and  peijuries.  It  is  too 
late  to  bring  back  to  correct  principles  the  construction  of  thia 
beneficial  law,  with  which  indefensible  liberties  have  been  taken, 
at  least,  so  far  as  the  exposition  of  it  has  been  established,  but 
^not  being  of  the  opinion  that  it  is  meritorious  to  evade  it,  by 
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refined  deriees,  I  ahall  anxiously  restst  everj  noTeliy  which 
tends  to  imdenniiie  it. 

The  third  oonnt  in  the  plaintiff's  declaration  is  for  money  had 
and  leceived,  by  the  defendant  to  his  nse,  of  one  Leyeiett  Buh 
sell.  To  sustain  this  count  the  plaintiff  claimed  to  have  proved^ 
that  the  dafendant  had  in  possession  a  promissory  note  giyen 
hj  Bnsell  to  one  Bushnell,  which  Bushnell  had  directed  him  to 
coBect  and  pay  to  his  creditors,  after  which,  on  the  considera- 
tion expressed  in  the  declaration,  the  defendant  promised  to 
paj  the  money,  when  collected,  to  the  plaintiff.  By  way  of  de- 
fense for  the  non-performance  of  this  promise,  the  defendant 
daimed  to  have  proved,  that  before  the  money  was  collected  of 
BisseU,  he  was  commanded  by  Bushnell  to  make  payment  of  it 
to  one  Hyde,  which  accordingly  he  had  done.  It  has  not  been 
diluted,  that  an  action  against  the  defendant  is  sustainable  on 
his  express  promise,  and  this,  in  my  opinion,  is  the  plaintiff's 
only  remedy.  Had  there  been  no  revocation,  by  Bushnell  of 
the  aoihoiity  originally  given,  when  the  money  was  collected  of 
Biflsell,  the  defendant  would  have  held  it  in  trust  for  Bushnell's 
creditors.  It  was  not  in  the  defendant's  power,  by  his  contract, 
to  oonfer  on  the  plaintiff  a  specific  right  to  the  money  in  ques- 
tion, as  it  was  not  his  either  to  enjoy  or  dispose  of,  and  without 
this  specific  claim,  the  action  for  money  had  and  received  can- 
not be  supported. 

The  authority  given  by  Bushnell,  was  unquestionably  revoca- 
ble; and  having  been  actually  revoked,  when  the  money  came 
into  the  defendant's  hands,  it  was  the  money  of  Bushnell. 
That  such  authority  had  been  given  appears  not  to  }ka,Ye  been 
faiown  by  Bushnell's  creditors;  and  on  their  part  there  was 
seither  consideration  nor  assent;  nor  were  they  under  any  ob- 
ligation to  suspend  their  demands,  or  receive  the  money.  The 
power  imparted  by  Bushnell  to  the  defendant  was  naked,  with- 
out interest  and  therefore  revocable.  Had  the  power  been 
tonpled  with  an  interest,  it  would  have  been  iixevocable. 
Theee  principles  are  familiar  and  too  well  established  to  be  the 
subject  of  controversy.  Butler's  note  to  Co.  Int.  342,  b.; 
Bergen  v.  Bennett,  1  Cai.  Gas.  115  [2  Am.  Dec.  281];  Jackson  v. 
Davenport,  18  Johns.  295.  If  a  bill  had  been  drawn  by  Bush- 
nell on  the  defendant  in  favor  of  his  creditors,  for  value  re- 
^eiTed,  in  which  he  had  directed  the  defendant  to  pay  the 
money  to  them  when  collected,  and  the  defendant  had  accepted 
it,  it  would  have  amounted  to  an  equitable  assignment  of  the 
property:  Powel  v.  Garden,  2  Esp.  785;  Oreen  v.  ScoU,  1  Yea. 
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jun.  282;  Bow  ▼.  Dawson,  1  Yes.  331;  Peyton  v.  HaUett,  1  Gai. 
364;  UcMenomy  t.  Fsrrers,  3  Johns.  72.  But  a  mere  gratoitoas 
direction  to  an  agent  to  collect  and  pay  a  Bum  of  money,  is  no 
equitable  assignment  of  the  property,  nor  an  authority  coupled 
irith  an  interest;  but  is  a  purpose  just  as  reyocable  as  if  the 
principal  had  formed  a  similar  determination  for  the  regulation 
of  his  own  conduct.  Quacunque  via  data,  then  the  plaintiff  had 
no  claim  on  the  money  collected  of  Bissell. 

Pbtbbs,  Chapman  Aim  Bbainabd,  JJ.,  concurred. 

Bbxbiol,  J.,  thought  that  the  power  given  by  Bushnell  to  the 
defendant  to  pay  over  the  money  to  the  plaintiff,  could  not  be 
countermanded  so  as  to  defeat  the  plaintiffs  right.  In  other 
respects,  he  concurred  in  the  opinion  delivered  by  the  ehief 
justice. 

New  trial  not  to  be  granted. 


In  MansJUld  v.  Manujfield,  6  Godil  664»  the  ooort  oited  this  case  ■bowing 
when  a  naked  power  ii  revocable.  Ae  to  the  promiae  in  this  caae  beiqg 
wi^iin  the  Statute  of  Franda,  aee  Brown  on  Statute  of  I^sud^  IH  IM 


Pettibone  V.  Griswold. 

[4  Oonr.  1S8.] 

Katdbs  or  OoKDmoN  in  Mobtqaob. — The  condition  of  a  morl^ige  deed 
must  give  reaeonable  notice  of  the  incombrancea  on  the  land  mortgaged. 
Accordingly,  where  the  condition  of  a  mortgage  deed  waa  that  the  mort- 
gagor ahonld  pay  all  notea  which  the  mortgagee  might  indorae  or  give 
lor  the  mortgagor,  and  all  the  receipta  which  the  mortgagee  might  hold 
againat  the  mortgagor,  each  mortgage  waa  held  void,  aa  against  the  credit- 
on  of  the  mortgagor. 

Bnx  in  equity  to  foreclose  the  equity  of  redemption  of  the 
defendants  in  certain  premises  mortgaged  by  them  to  the  plaint- 
iff's testator,  Thadeus  Pettibone.  The  mortgage  was  conditioned 
for  the  payment  of  four  thousand  dollars  in  six  months,  at 
Hartford  bauk,  ''  and  all  other  notes  the  said  grantee  might 
indorse  or  give  for  said  Griswold,  at  the  bank  or  elsewhere, 
all  receipts  said  Pettibone,  deceased,  might  hold  against  the 
said  Griswold,"  etc.  It  appeared  that  Pettibone  held  certain 
receipts  of  the  defendant  Griswold  for  notes  given  to  Seth  and 
Elijah  Cowles  before  the  mortgage.  The  bill  alleged  that  cer- 
tain creditors  of  Griswold  had  levied  executions  on  the  premises 
in  question,  and  that  Griswold  was  bankrupt. 

The  case  was  submitted  on  a  demurrer  to  the  bill. 
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DaggeUandT.S.  fFOIiains,  for  the  plaintiff. 

IF.  W.  Mmoofih,  contra. 

HosKBB,  C.  J.  The  plaintiff  has  brought  his  bill  to  f  oreelose 
a  mortgi^,  the  eondition  of  which  is,  to  seoore  to  the  mort- 
gagee the  payment  of  a  note  aocnrately  described,  which  it  is 
presumed  has  been  paid,  as  there  is  no  allegation  of  non-pay- 
ment; and  likewise  to  secure  '*  all  other  notes  the  said  grantee 
might  indorse  for  or  give  for  the  said  Oriswold,  at  the  bank  or 
elsewhere,  and  all  receipts  said  Pettibone,  deceased,  might  hold 
against  said  Gxiswold."  The  land  mortgaged  has  been  levied 
on  by  execution  against  the  mortgagor;  and  the  controYeray  is 
between  the  mortgagee  and  the  execution  creditors. 

The  notes  of  hand  given  to  Seth  Cowles  and  Elijah  Cowles  ft 
Co.,  were  in  existence  at  the  date  of  the  mortgage,  and  were 
not  included  in  the  condition.  They  might  and  ought  to  have 
been  described  or  embraced  by  some  intelligible  description  of 
ttiem.  But  the  expression  ''all  notes  the  said  grantee  might 
indorse  for  or  give  for  said  Griswold,''  manifestly  refers  to 
future  contracts,  and  not  to  notes  then  existing.  The  receipt 
of  the  nineteenth  of  September,  1815,  renders  it  necessary  to 
proceed  further  in  the  discussion  of  this  case,  or  the  preceding 
observations  would  be  condusiTe  on  the  whole  controversy. 

On  the  extent  to  which  a  mortgage  may  be  taken,  I  shall  not 
express  a  definite  opinion,  as  the  exigencies  of  the  case  do  not 
require  it.  It  may  undoubtedly  be  for  existing  debts,  existing 
liabilities,  and  perhaps  for  debts  to  be  contracted  in  the  future. 
But  the  manner  in  which  it  may  be  done  forms  an  important 
consideration.  It  is  the  policy  of  our  laws,  and  experience  has 
demonstrated  the  wisdom  of  it,  that  the  titles  to  real  estate 
sboold  be  registered  for  the  benefit,  not  of  the  parties,  but  of 
the  creditors,  and  all  others  interested.  **  All  grants  and  mort- 
gages of  houses  and  lands  shall  be  recorded  at  length  by  the 
town  derk,  and  no  deed  shall  be  accounted  good  and  effectual  to 
bold  such  houses  and  lands  against  any  other  person  or  persons, 
bat  the  grantor  or  grantors,  and  their  heirs  only,  unless  recorded  as 
aforesaid.-"  Stat.  302,  sec.  9.  It  is  the  object  of  this  law  to  pre- 
vent fraud,  and  give  security  and  stabiUty  to  title.  It  results 
unquestionably  that  the  condition  of  a  mortgage  deed  must 
give  reasonable  notice  of  th.e  incumbrances  on  the  land  mort- 
gaged. A  creditor  is  not  obliged  by  law  to  make  inquiry  in 
pns  concerning  the  liens  on  the  property  of  his  debtor;  but  on 
application  to  the  record  he  may  acquire  all  the  information 
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which  his  interest  demands.  At  least,  he  must  have  the  power 
of  knowing  from  this  source  the  subject-matter  of  the  mortr- 
gage,  that  his  investigation  may  be  guided  by  something  whidi 
will  terminate  in  a  certain  result.  And  what  is  not  of  less  im- 
portance, the  incumbrance  on  the  property  must  be  so  defined 
as  to  prevent  the  substitution  of  everything  which  a  fraudulent 
grantor  mJay  devise  to  shield  himself  from  the  demands  of  hia 
creditors. 

The  condition  of  the  deed  under  discussion  is  dangeroaaly 
indefinite;  and  is  at  war  with  the  policy  of  the  recording  sys- 
tem. It  embraces  all  future  notes  and  receipts,  without  the 
designation  of  any;  and  baffles  the  inquiry  of  creditors  and 
others,  relative  to  the  condition  of  the  mortgaged  estate.  A 
condition  to  a  deed  made  to  secure  all  future  supplies,  debts 
and  liabilities,  of  every  possible  nature  and  description,  would 
not  be  more  lax  and  indefinite.  The  creditor  could  know  noth- 
ing from  an  examination  of  the  record,  and  must  be  cast  on  his 
debtor  for  information,  the  very  person  who  would  be  least  in- 
clined to  give  it;  and  successive  obligations,  fictitious  or  actual, 
might  be  made,  to  lock  up  his  land,  in  defiance  of  every  olaim 
against  him. 

I  am  well  aware  that  absolute  certainty  is  not  always  to  be 
expected  from  an  examination  of  the  records  of  land  titles;  but 
there  always  may  and  ought  to  be  a  certain  object  after  which 
suitable  inquiries  may  be  made.  A  mortgbge  may  be  given  to 
indemnify  a  person  from  damages  arising  by  reason  of  his  having 
become  the  surety  of  another,  in  the  office  of  sheriff  or  collec- 
tor, or  as  administrator  on  an  estate.  In  all  these  cases  an  in- 
quiring creditor  cannot  know  from  the  town  record  the  precise 
incumbrance;  but  he  has  notice  of  certain  definite  facts,  which 
point  to  and  guide  him  in  the  necessary  investigation  on  the 
subject.  Cases  of  this  description  must  not  be  confounded  with 
conditions  to  deeds,  which  neither  communicate  any  certain  in- 
formation, nor  designate  any  tract  in  pursuance  of  which  infor- 
mation may  be  obtained. 

The  other  judges  were  of  the  same  opinion. 

Judgment  to  be  entered  for  defendants. 


hkMeDanideY.  CoMn^l^Vt  dOO^  it  is  held  that  a  mortgage  deed  for  the 
payment  of  futaie  accnung  acoonnte  which  may  become  dae  from  the  mort- 
gagor to  the  mortgagee,  ia  not  void  aa  between  the  partiea,  nor  as  to  snbae- 
qnent  porchaaera.  Referring  to  the  principal  caae  the  oonrt  aay:  "Thia 
caae  doea  not  appear  to  have  been  decided  on  a  foil  examination  of  the  an- 
thoritiea.    The  judge  who  delivered  the  opinion  indulged  in  aome  remarka 
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and  BHido  nine  observations  well  expressed  and  creditable  to  himas  a  scholar 
end  writer,  bat  which  proved  very  ineonvenient  in  the  inTSstigitioii  of  after 
cases;  and  it  is  apparent  that  the  oonrt  in  the  cases  where  this  snbject  came 
bdore  thsra  afterwards,  while  endeaToring  to  preserve  the  aathonty  of  that 
easi^  have  disr^giarded  it  so  far  as  the  learned  jndge  treats  these  mortgages 
for  sBbseqvent  advantages  ss  '  dangerously  indefinite,  and  at  war  with  the 
poiiey  of  the  recording  system."*  Again,  in  Sejfmourr.  J>arr<w,  31  Vt.  122, 
the  court  say  that  the  principal  case  is  not  now  regarded  as  law  in  Comiecti* 
cot;  and  aU  that  is  now  required  there  is  that  the  debt  shonld  be  described 
with  such  convenient  certainty  as  the  case  admits  ol  And  reference  is  made 
toSioagkitmY.  Pasco,  6 Conn.  442;  HaH  y.  ChaUeer,  14  Id.  79;  Merrill  y. 
^■i^  18  Id.  257;  Samiford  y.  Wheeler,  13  Id.  166;  Lewee  y.  I>6  Fareet,  20 
Id. 427;  JTtzY.  CowUa,  Id.  420. 

Is  it  tme  that  the  doctrine  of  the  principal  case  is  overmled  in  Connect!- 
est?  The  most  recent  reference  to  the  case  is  in  BrafnhaU  y.  Flood,  41  Conn. 
6S^  decided  in  1874;  and  it  will  be  seen  that  the  court  unqualifiedly  affirms 
isd  foDows  the  case.  There  a  mortgage  described  the  debt  as  a  note  of  one 
thnnaand  dollars.  No  such  note  had  ever  been  given,  but  the  mortgagor  was 
i&ci^yted  to  the  mortgagee  for  goods  sold  to  the  amount  of  seven  hundred 
and  fifty-six  dollars,  and  the  latter  sgreed  to  furnish  additional  goods  up  to 
the  som  of  one  thousand  dollars,  and  the  mortgagor  had  oflfered  to  give  him 
ncority  for  the  whole,  and  made  the  mortgage  with  that  view.  It  was  held 
tbst  the  mortgsge  was  void  against  a  subsequent  attaching  creditor.  The 
ooutrefen  to  the  principal  case  as  their  leading  case  saying:  "This  case  is 
the  leading  one  in  this  state  regarding  the  requisite  certainty  in  the  descrip- 
tioa  of  a  mortgsge  debt.  It  has  been  followed  by  the  cases  of  Shepard  v. 
Shepard,  6  Conn.  37;  StoughUm  v.  Paeco,  5  Id.  442;  Hubbard  v.  Savage,  8 
U.  215;  BootA,  v.  JBamum,  9  Id.  286;  Sanofford  v.  Wheeler,  13  Id.  165;  North 
T.  Belden,  Id.  376;  Hart  v.  Chalker,  14  Id.  79,  and  many  others  which  it  is 
imeoeisaiy  to  mention."  This  is  a  good  illustration  showing  how  careful 
courts  ought  'to  refer  to  cases  as  being  overruled  elsewhere. 

There  is  umqnestionably  much  diversity  of  opinion  as  to  whether  mortgages 
to  secure  future  advances  are  invalid  against  creditors  and  subsequent  in- 
eunbraDoers;  A  recent  author  fully  examines  this  subject.  As  a  conclusion 
he  states  that  in  this  country  mortgages  made  in  good  faith  for  the  purpose 
of  lecaring  futuze  debts  have  generally  been  sustained  both  in  the  early  and 
ia  the  reooat  cases:  1  Jones  on  Mortgages,  sec  365.  In  support  of  this  ref- 
orenee  is  made  to  Commereial  JBank  v.  Cunningham,  24  Peck;  Ooddard  v. 
Sawfer,  9  Allen,  78;  TmeeoU  v.  King,  6  N.  T.  147;  /antes  v.  Morey,  2  Cow. 
S9%-  Brmkerhqfy.  Lansing,  4  Johns.  Ch.  73  [8  Am.  Dea  538];  FaaaeU  v. 
5>i^23K.  Y.  262;  BraekeUr.  Sears,  15 Mich.  244;  SeamanY.  Fleming,  7 
Bich.  £q.  283;  Oarber  v.  Henry,  6  Watts,  57.  In  addition  we  cite  the  Veri 
■out  eases  above;  and  WUezinski  v.  Sverman,  51  Mies.  841. 
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Read  v.  Case. 

[4  Con.  16t.] 

Bail's  Biobt  to  Abbvt  FKZNCipAL.~The  bail  may  aa«at  the  principal 
when  and  where  he  {deases,  and  if  neoeisazy  may  break  op«n  the  dooca 
of  the  principal's  honse,  if  he  refnaee  to  surrender  himself  after  notice. 

Idsk— -BRXAKuro  nr  to  AmtBST.—If  the  perronal  safety  of  the  bail  is  threat 
ened  by  the  principal  if  attempt  to  arrest  him  be  made,  the  bail  may 
break  open  the  doom  without  notioe  of  his  coming  having  been  giTen. 

Unlawtul  Akbsbt  07  FKZNGiPAL.^If  a  bail  break  and  enter  the  principal*c 
hooae  iik  a  manner  not  authorised  by  law,  in  an  action  of  trespass  tbere- 
for,  recovery  is  restricted  to  the  actual  dami^ges  sustained. 

Trespass  for  breaking  and  entering  the  plaintiff's  house,  strik- 
ing him,  imprisoning  him,  etc.  It  appeared  that  the  defendant 
and  another  were  bail  for  the  plaintiff  in  a  certain  action;  that 
on  the  day  of  the  alleged  trespass,  a  deputy  sheriff  had  proposed 
to  plaintiff  to  give  himself  up;  that  plaintiff  said  he  should  not, 
that  his  house  was  his  castle,  that  he  had  a  gun  and  should  pro- 
tect himself;  that  defendant  swore  out  a  miUimua  against  the 
plaintiff,  and  delivered  the  same  to  the  deputy;  that  on  the  day 
of  the  alleged  trespass,  the  defendant,  after  assuring  the  plaint- 
iff on  his  honor  that  he  had  nothing  against  him,  and  would  not 
let  any  one  in,  was  admitted  by  the  plaintiff  into  his  house,  the 
outer  doors  of  which  were  closed;  that  in  the  evening  a  rap  was 
heard  on  the  door,  whereupon  defendant  seized  plaintiff's  gnn 
and  struck  him  with  it,  and  then  suddenly  opened  the  door 
where  stood  the  deputy,  who,  without  giving  notice  of  his  buai- 
ness,  arrested  the  plaintiff,  and  then  made  knovm  the  cause  of 
his  coming  by  reading  the  miUimus. 

Petebs,  J.,  before  whom  the  cause  was  tried,  charged  the  juzy 
among  other  things:  If,  then,  you  are  satisfied  the  defendant 
entered  the  plaintiff's  house  by  fraud,  and  opened  it  by  force, 
and  let  in  the  deputy  sheriff,  and  assisted  him  in  arresting  and 
imprisoning  the  plaintiff,  vnthout  first  making  knovm  his  au- 
thority and  the  occasion  of  his  coming,  your  verdict  will  be  for 
the  plaintiff  to  recover  such  damages  as  you  think  reasonable; 
otherwise  your  verdict  will  be  for  the  defendant." 

Verdict  for  the  plaintiff,  and  motion  for  a  new  trial,  on  the 
ground  of  misdirection. 

N.  Smith  and  Phelps,  in  support  of  the  motion.  As  against 
the  bail,  the  principal  has  no  castle:  Anon,  6 Mod.  231;  Ex  parte 
Gibbons,  1  Atk.  238;  Sheers  v.  Brooks,  2  H.  Bl.  120;  Parker  v. 
Bidwell,  3  Conn.  84;  NichoUs  v.  IngersoU,  7  Johns.  145. 
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T.  S.  WaUoms,  conbra.  11  the  break  waa  milawfal,  there 
i»ald  be  no  right  to  arrest  and  imprison. 

HosiiiB,  G.  J.  The  right  of  the  bail  over  his  principal,  whciher 
exercised,  personally  or  by  delegation,  is  too  weU  established  to 
require  any  obsenration.  I  will  barely  remark  that  the  law  sap- 
poses  the  pnnoipal  to  be  always  in  the  custody  of  his  bail;  and 
if  he  is  not  in  fact  the  bail  may  take  him  when  and  where  he 
pleases.  If  the  principal  has  withdrawn  himself  within  his  own 
lioofle  and  fastened  his  doors,  the  bail  may  break  them  open  to 
ttreet  him  after  having  signified  the  cause  of  his  coming  and  r^ 
quesliiig  the  principal  to  open  them.  Althongh  this  is  the  gen- 
eral role  and  established  on  principles  of  wise  policy,  there  are 
eases  not  within  the  reason  of  it,  and  which  manifestly  form  a 
JQBi  and  reasonable  exception.  The  one  displayed  on  the  re- 
eoid  is  clearly  of  this  description.  The  principal  had  resolyed, 
if  the  defense  made  was  tme,  in  defiance  of  the  obligations, 
hoih  of  jostioe  and  honor,  to  rescue  himself  from  the  custody 
be  had  Toluntarily  assumed  and  with  full  knowledge  of  the  pur- 
pose for  which  he  was  sought  after,  to  resist  even  to  the  shed* 
^OBg  of  Uood.  Under  these  circumstances  he  was  not  within 
the  reason  and  spirit  of  the  rule  requiring  notice;  nor  was  the 
hail  obliged  by  law  to  make  a  demand,  that  would  probably 
isaoe  in  the  destruction  of  life.  I  consider  the  defendant  as  an 
assietant  to  the  bail  and  justifiable  on  the  same  reason. 

The  jury  should  haTC  been  informed  that  if  the  personal  safety 
of  the  bail  or  his  substitute  was  in  hazard,  the  proceeding  to  ap- 
piehend  the  plaintiff  was  lawful.  Imminent  danger  to  human 
life,  resulting  from  the  threats  and  intended  violence  of  the 
pnndpal  towards  his  bail,  constitutes  a  case  of  high  necessity, 
snd  it  would  be  a  palpable  perversion  of  a  sound  rule  to  extend 
the  benefit  of  it  to  a  man  who  had  full  knowledge  of  the  infor- 
mation he  insists  should  have  been  communicated,  and  who 
waited  only  for  a  demand  to  wreak  on  his  bail  the  most  brutal 
and  unhallowed  vengeance.  If  the  forms  of  law  had  been  vio- 
hited  I  could  not  subscribe  to  the  direction  given  to  the  jury  in 
relation  to  damages.  The  plaintiff  ought  to  have  been  limited 
to  the  actual  damage  sustained.  His  imprisonment  was  lawful; 
for  it  was  the  condition  which,  in  contemplation  of  law,  he  had 
^^^^  subjected  to  from  the  moment  the  bail  was  given;  and  of 
bis  damage  the  actual  restraint  of  his  person  formed  no  part. 

Chapman,  B&ainabd  a3XD  Bbibtol,  J  J.  were  of  the  same  opinion. 

^TBTtsA,  J.  was  of  opinion  that  a  new  trial  should  not  be  granted. 

New  tiial  to  be  granted. 
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Ambbioan  Astlum  v.  Phcbnix  Bank. 

[40onr.  171.] 

What  ib  a  Obabitablb  Ck>BFOBATiQN^-— A  oorpontUm  lumug  for  ita  aoW 
objeot  the  education  and  instraotion  of  the  deaf  and  diimb»  sapportiiig 
and  inBtmcting  indigent  persons  of  that  class  grataitonsly,  and  reoeiTing 
a  peconiary  compensation  from  pnpils  able  to  make  it;  deriTing  ita  roeaoa 
of  dispensing  charity  from  the  donations  of  individnals  and  of  the  pablic, 
and  applying  its  fnnds  exdnsiTely  to  the  general  object  of  the  institation, 
is  a  charitable  corporation. 

ICaitdamuBi  Whsn  dois  not  Ln. — ^A  writ  of  mandamtu  never  lies  to  restore 
to  a  private  office,  nor  to  execute  a  private  right,  nor  whore  there  is 
another  specific  remedy,  nor  where  satisfaction  equivalent  to  speeifio 
rolief  may  be  had  in  an  action  on  the  case. 

liAKDAinm  A  Pbospbctivb  Rkmedt.— The  writ  of  momdamuM  is  prospective 
merely,  accordingly,  where  redress  for  the  past  privation  of  a  right  as 
well  as  restoration  in  future  is  sought,  a  bill  in  equity  is  the  proper 
remedy* 

Bill  in  equity.  The  case  was  submitted  for  the  opinion  of 
this  court  upon  a  statement  of  facts  which  appear  from  the 
opinion. 

N.  TBrry  and  T.  8.  WtUiama,  for  the  plaintiff. 

Ooidd  and  MUchdl,  coTiira,  contended  that  equity  woidd  not 
decree  a  specific  act  to  be  done  except  upon  a  contract  inter 
partes:  Bex  v.  Barker,  3  Burr.  1265,  1267;  Sir  James  Smith's 
case,  3  Mod.  53;  Bex  v.  Commissioners,  1  T.  B.  146, 148;  Bex  v. 
Wyndham,  Cowp.  877;  Com.  Dig.  tit.  Mandamus,  A. 

HosMEB,  C.  J.  Id  May,  1816,  the  general  assembly  of  this 
state  incorporated  John  Caldwell  and  others,  by  the  name  of 
the  Connecticut  asylum  for  the  education  of  deaf  and  dumb 
persons,  with  the  right  of  purchasing,  receiving  and  holding 
estate,  real  and  personal,  the  annual  income  of  which  should 
not  exceed  five  thousand  dollars.  The  funds  of  this  incorporated 
company  were  created  by  donations  from  individuals,  from  re-> 
ligious  societies,  from  the  state  of  Connecticut  and  from  the 
United  States.  It  is  averred  in  the  plaintiff's  bill,  and  the  fact 
is  admitted  that  the  asylum,  the  name  of  which  has  been 
changed  by  legislative  act  to  the  American  asylum,  is  an  insti- 
tution having  for  its  sole  object  the  education  and  instruction 
of  the  unfortunate  who  are  deaf  and  dumb,  and  that  the  only 
means  of  doing  this  are  derived  from  the  charity  of  individuals 
and  of  the  public.  From  the  pupils  instructed  at  the  asylum, 
who  were  of  ability  to  make  payment  for  their  education,  money 
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had  been  Teceared^  and  those  who  were  not  able  have  been  snp- 
{xnted  and  educated  giatoitonsly.  The  disburBementa  on  account 
of  pupils  haye  considerably  exceeded  the  sums  received  of  them» 
sod  the  limdB  of  the  asylum  have  ezdusiyely  been  applied  to 
tlie  general  object  of  its  institution. 

The  act  incorporating  the  Phcenix  bank  proyides,  that  th« 
said  hank  shall  at  all  times  be  open  for  subscriptionB  at  the  rate 
of  one  hundred  dollars  for  each  share  from  any  school  or  cor* 
poiation  for  charitable  purposes  within  this  state,  and  under  a 
cUun  of  right  the  plaintiffs  have  deposited  with  the  president, 
diredoiB  and  company  of  the  said  bank  twenty  thousand  dollars, 
for  the  purpose  of  procuring  two  hundred  shares  of  stock,  but 
their  subscription  for  stock  has  been  refused.  The  bill  of  the 
pkintiflh  prays,  that  the  bank  be  compelled  to  receiye  their  sub« 
Bcnption,  and  pay  the  diridends  to  which  they  would  haye  had 
title,  had  they  been  permitted  to  subscribe. 

The  defendants  haye  presented  two  objections  to  the  plaint- 
iSi'  bill:  first,  it  is  said  they  are  not  a  school  or  coii>oration  for 
charitable  purposes;  and,  secondly,  that  there  is  adequate  rem- 
edy at  law. 

The  interesting  and  luminous  decision  of  the  supreme  court 
of  the  United  States,  in  the  case  of  the  trustees  of  Dartmouth 
CoOege  y.  Woodward,  4  Wheat.  618,  with  which  I  entirely 
accord,  and  to  which  I  shall  haye  a  silent  reference  in  my  opin- 
ion, only  renders  it  necessary  to  state  the  grounds  of  it  yeiy 
hrieflj.  Eleemosynary  corporations  or  those  created  for  charita- 
ble porpoaes,  are  such  as  are  constituted  for  the  perpetual  dis* 
tfilmtionof  the  free  alms  of  the  founders  of  them,  to  such 
porposes  as  they  haye  directed.  Of  this  description  are  hos- 
pitals for  the  maintenance  of  the  poor,  sick  or  impotent,  and 
oolleges  or  schools  for  the  promotion  of  piety  and  learning. 
The  establishment  of  an  institution  for  the  dissemination  of 
learning  has  always  been  considered  a  charity.  The  true  test 
of  an  institution  is  its  origin  and  objects.  If  it  is  founded  on 
donations,  and  has  for  its  purpose  the  accomplishment  of  a 
eharity  by  the  distribution  of  alms,  it  most  unquestionably  is 

deemosynAry- 

Tbe  American  asylum  may,  with  the  strictest  propriety,  be 
defined  an  incorporated  school  for  charitable  purposes.  It  is  a 
•chool,  which  is  a  generic  term  denoting  an  institution  for  in- 
■traction  or  education;  and  from  the  nature  of  its  object  is  a« 
prifate  incorporation.  Its  objects  and  operations  are  all  of  a 
private  character;  and  the  donations  of  states  to  aid  in  effeotua- 
A«.naa  y<A.i 
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ting  them  do  not  in  the  minutest  degree  change  its  nature. 
The  institution  is  ezolusiTely  ''for  charitable  purposes/'  its 
sole  object  being  to  pour  instruction  into  the  minds  of  the  deaf 
and  dumb;  to  elevate  them  from  the  lowest  degradation  of  in- 
tellect to  the  dignity  of  intelligent,  and  fit  them  to  become, 
moral  and  religious  beings;  to  open  their  blind  eyes,  and   un- 
stop their  deaf  ears;  and  to  accomplish  this  through  the  means 
of  funds  derived  from  the  gratuities  of   the  benevolent.     A 
purpose  so  honorable  and  noble  and  free  from  the  dross  of  self- 
interest,  brings  the  American    asylum  peculiarly  within   the 
spirit,  as  it  is  obviously  within  the  letter  of  the  law,  which  au- 
thorizes a  compulsory  subscription  of  the  stock  of  the  Phoenix 
bank.     The  asylum  in  no  sense  of  the  expression,  is  a  money- 
taking  institution.    All  its  funds  are  necessarily  applicable  to 
the  charitable  object  of  educating  the  deaf  and  dumb;  and  this 
is  done  gratuitously  except  so  far  as  the  power  of  doing  is  en- 
larged by  the  sums  paid  for  instruction,  by  the  rich  and  able. 
By  this  operation,  the  funds  of  the  institution  are  not  absorbed, 
but  augmented;  the  charitable  object  of  the  asylum  is  not  di- 
minished, but  promoted;  and  the  nature  of  it  is  not  changed, 
but  pursued.    The  funds  of  the  institution  are  not  applicable 
to  any  but  eleemosynazy  purposes,  nor  have  they  been  other- 
wise applied.     If  they  had  it  would  have  constituted  a  breach 
of  trust  for  which  there  is  a  most  obvious  remedy.    And  as  the 
trustees  are  alone  authorized  to  act  for  the  promotion  of  the 
benevolent  object  of  the  institution,  so  the  donors  are  in  no 
event  entitled  to  any  profit  which  might  arise  from  the  enlarge- 
ment of  its  funds.    Be  they  greater  or  less,  they  are  conse- 
crated to  charity,  and  this  decisively  marks  the  eleemosynary 
character  of  the  institution. 

It  has  been  contended  by  the  defendants  that  the  plaintiffs 
have  adequate  remedy  at  law  by  writ  of  mandamus,  I  think  it 
very  doubtful,  to  say  no  more,  whether  the  supposed  remedy 
has  any  existence.  The  writ  of  mandamus  lies  to  enforce  the 
execution  of  an  act  when  otherwise  justice  would  be  obstructed; 
and  regularly  issues  only  in  cases  relating  to  the  public  and  the 
government;  hence  it  is  caUed  a  prerogative  writ:  Knipe  v.  Ed- 
win, 4  Mod.  281;  March,  101.  It  never  lies  to  restore  to  a  pri- 
vate office,  nor  to  execute  a  private  right;  and  that  the  claim  of 
the  plaintifis  is  founded  on  this  ground  only,  there  can  be  no 
question:  The  King  v.  Churchwardens  of  Croydon,  5  T.  B.  713, 
714;  4  Bac.  Ab.  497,  504,  505,  Chnril.  ed.  The  refusal  of  the 
defendants  to  permit  the  plaintifb  to  subscribe,  is  an  infraction  of 
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the  priyate  right  of  individuals,  acting  through  the  medium  of 
an  incorporation.  A  mandamus  is  never  granted  when  a  person 
has  another  specific  remedy;  or  may  bring  an  action  on  the  case, 
wiiich  affords  satisfaction  equivalent  to  specific  relief;  and  that 
case  may  be  sustained  against  the  defendants  for  the  privation 
of  the  legal  rights  of  the  plaintifib  is  beyond  dispute.  In  The 
King  v.  The  Sank  of  England,  Doug.  500,  it  was  decided  that 
the  oonrt  would  not  grant  amandamua  to  the  bank  for  the  trans- 
fer of  stock,  because  there  is  a  remedy  by  action  on  the  case  if 
tliej  refuse;  and  the  analogy  between  that  case  and  the  one  un- 
der discussion  is  very  striking.  And,  lastly,  the  remedy  by 
mandamus  is  discretionary:  4  Bac.  Ab.  515,  Qwil.  ed. 

But  if  the  above  mentioned  remedy  might  be  had,  it  is  not 
adequate,  because  it  would  not  be  complete.  It  would  be 
merely  prospective,  and  not  reach  the  exigencies  of  the  case. 
The  relief  on  a  bill  in  chancery  at  one  stroke  compels  the  de- 
fendants to  permit  the  plaintiffs  to  subscribe  and  to  pay  the  div- 
idends, as  if  they  had  suffered  the  subscriptions  to  have  been 
made  at  the  time  the  plaintiffs  requested  it. 

CBAPiiiH,  Bbaxrabd  and  Bbistol,  JJ.,  concurred. 

PKnas,  J.  being  a  stockholder  in  the  Phesnix  bank,  gave  na 
opinion. 

I>eQzee  for  the  plaintiffs. 


Welles  v.  Cowlbs. 

[4  Ocnor.  180.] 

l^ivniBM  OOBBIDEESD  Pebsonaltt. — Dividenda  declared  after  the  death  of 
a  rtockholder  in  a  tnmpike  company,  of  the  toUa  oolleoted  before  the 
•tockboldei^a  deceaae,  are  peraonal  estate  and  do  not  paea  to  the  heir. 

bcmoa — ^Biobt  to  Daxaqbs. — ^Where  damages  are  asaessed  by  the  conntj 
eoart  in  favor  of  the  owner  of  land  throagh  which  a  public  road  had  been 
laid  ont,  to  be  paid  when  the  road  is  opened,  which  event  does  not  hap- 
pen until  after  the  owner'a  decease,  it  waa  held  that  such  damages 
became  a  debt  as  soon  as  assessed,  and  passed  to  the  executor. 

Szicdtob's  Bight  to  Aocbuzd  Rknt. — la  case  of  the  lessor's  death  before 
the  expiration  of  a  parol  lease  for  a  year,  the  heir  cannot,  in  an  action  of 
OMURjMtl,  recover  the  rent  aocming  prior  to  the  decease,  either  on  the 
gronikd  of  express  contract,  or  on  the  ground  of  an  implied  contract  for 
ue  and  occupation. 

AasDXPsiT  to  recover  of  the  defendant  certain  sums  of  money 
vhich  he  had  received  as  executor  of  Sarah  and  Julia  Norton. 
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deceased.  The  plaintiffs  were  heirs  at  law  of  the  deceased,  and 
claimed  a  dividend  on  certain  stock  in  a  tnmpike  company  held  by 
Julia  Norton,  which  dividend  was  declared  after  her  decease  on 
the  tolls  accruing  before  that  event.  Thej  also  claimed  a  certain 
sum  paid  to  defendant,  as  damages  assessed  bj  the  county 
court  on  a  public  highway  laid  out  over  Julia's  land,  which  road 
was  laid  out  and  damages  assessed  before  her  decease,  but 
ordered  not  to  be  paid  until  the  road  was  opened,  which  did 
uot  take  place  until  after  her  decease.  A  certain  other  snin 
was  also  claimed  for  rent  paid  to  defendant  by  certain  tenants 
of  Julia's  land,  leased  by  parol  agreement  for  one  year  by  the 
defendant,  as  guardian  of  Julia.  Julia  died  before  the  expira- 
tion of  the  lease,  and  the  rent  paid  was  that  accruing  at  that 
time. 
Pursuant  to  instruction,  the  jury  found  for  the  defendant. 

T.  S.  WiUiamSf  in  support  of  the  motion. 

TrumbuU  and  A,  Smithy  conira. 

HosMSB,  C.  J.  Julia  Norton  was  the  proprietor  of  a  share  of 
turnpike  stock,  a  dividend  on  which  was  declared  by  the  di- 
rectors of  the  turnpike  company,  a  few  days  after  her  death,  to 
a  period  which  was  nine  days  before  that  event.  The  plaintiff, 
Welles,  through  his  wife,  who  is  heir  to  the  deceased,  claims 
the  above  product  of  the  turnpike  stock;  and  the  defendant  in- 
terposes his  demand  on  the  ground  of  his  being  her  executor. 
The  former  considers  the  profits  of  the  stock  to  have  been  real 
estate;  while  the  latter  insists  it  is  personal. 

That  the  shares  of  a  turnpike  company,  before  the  act  of  the 
general  assembly,  passed  at  their  May  session,  1818,  were  real 
estate,  was  decided  in  the  case  of  WeUes  v.  Coteles,  2  Conn.  567; 
but  the  money  received  for  toll  is  personal  property.  Tolls, 
when  considered  as  synonymous  with  shares  of  a  turnpike  com- 
pany, and  indicating  a  right  to  collect  money,  are  a  tenement: 
Co.  lit.  19,  b.  20;  The  King  v.  InhabUania  of  Buburilh,  1  Mau. 
&  Sel.  514;  but  when  the  toll  is  collected  in  money,  the  money 
is  personal  estate.  It  is  movable,  annexed  to,  and  attendant  on 
the  person  of  the  owner.  The  nature  of  the  property  ia  not 
changed  by  the  manner  in  which  the  tiUe  to  it  is  established; 
and  com  is  not  the  less  a  personal  chattel  because  it  is  derived 
out  of  real  estate.  The  profits  of  the  shares  were  not,  as  has 
been  erroneously  supposed,  real  estate,  until  separated  from 
the  realty  by  the  order  of  dividend.  They  ever  were  personal; 
|Ad  the  dividend  did  not  create  the  right  to  them,  but  mere]/ 
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apaited  a  common  properly  bj  a  legal  disiribntion:  Wdks  t. 
Ctndea^  2  Conn.  573.  It  would  hardly  be  contended  if  Jolia 
Norton  Iiad  been  the  sole  proprietor  of  all  the  turnpike  atook, 
and  a  thousand  dollars  had  been  collected  for  toll,  and  was  in 
the  possession  of  the  toU-gatherer  at  her  death,  that  her  heir,  in 
oppoatioD  to  her  executor,  could  successfallj  claim  the  money. 
But  how  does  the  case  hypothetically  stated  differ  from  the  one 
existmg before  the  court?  In  nothing,  except  that  in  the  for- 
mer she  would  haye  a  right  to  the  whole,  and  in  the  latter  to  a 
part.  This  difference  in  the  cases  neither  affects  the  nature  of 
the  property  nor  the  title  of  the  owner;  but  merely  the  mode  in 
vhieh  that  shall  be  held  in  severalty  which  before  was  in  com- 
mon. 

The  highway  laid  across  Julia  Norton's  land  had  existence  in 
her  life-time  from  the  moment  when  the  report  of  the  committee 
was  approved  by  the  court:  Stat.  377,  tit.  86,  c.  1,  s.  11,  ed. 
1808.  The  order  on  Farmington  to  pay  the  damages  assessed 
immediately  became  a  debt,  although  not  payable  until  a  future 
specified  period.  It  is  not  distinguishable  from  any  other  j  udg- 
ment  for  debt,  or  from  a  bond  executed  by  Farmington,  oblig- 
ing themselves  to  pay  a  sum  of  money  to  Julia  Norton,  as  a 
consideration  for  the  right  of  way.  The  time  at  which  the  high- 
way was  to  be  opened,  has  no  bearing  on  the  point  in  contro- 
versy. This  relates  to  the  actual  occupancy  of  the  land,  but 
the  right  to  occupy  having  been  established  by  the  court,  the 
cotrespondent  consideration  was  established  at  the  same  time, 
and  was  payable  without  reference  to  the  use  of  the  property. 
It  was  not  analogous  with  rent,  which  successively  arises  from 
actual  observation,  but  it  was  the  consideration  of  a  sale  through 
the  intervention  of  the  constituted  authority. 

With  respect  to  the  rents  paid  to  the  defendant,  and  claimed 
hj  him,  as  the  executor  of  Julia  Norton,  the  plaintiffs,  as  heir, 
most  show  that  they  have  the  title  by  an  express  or  an  implied 
contnicl  The  land,  from  the  use  of  which  they  arose,  the  de- 
fendant as  the  guardian  of  Miss  Norton,  leased,  by  parol  agree- 
ment, and  the  contracts  were  to  pay  to  him  a  stipulated  sum  of 
money  for  the  enjoyment  of  the  property.  The  rent  was  paid 
for  the  use  of  the  land  to  the  death  of  Miss  Norton,  and  no 
longer,  nor  was  the  property  occupied  by  the  tenants  after  that 
event.  It  is  difficult  to  discern  even  a  plausible  ground  for  the 
plaintiff's  claim.  If  the  parol  leases  were  made  for  a  year,  as 
the  plaintiffs  have  insisted,  then,  by  the  death  of  the  ward,  be- 
fore expiration  ot  the  term,  they  were  determined,  and  of  con- 
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sequenoe,  no  ront  ever  became  payable:  Oranby  v.  Amhertl^  7 
Mass.  1-6.  And  that  they  were  thus  determined,  I  think,  ia 
clear  from  this  consideration,  the  guardian  having  an  authority 
only  uncoupled  with  an  interest.  Admitting,  bowcTcr,  that  he 
had  legal  power  to  make  a  valid  lease  for  a  year,  a  deficiency  ot 
right  in  the  plaintiffs  is  equally  obvious.  The  tenants  expressly 
contracted  with  the  defendant,  solely  and  exclusively,  to  pay 
him  for  the  use  and  occupation  of  the  land,  and  the  agraenient 
being  expressed,  forbids  all  implication. 

The  plaintiffs  have  advanced  a  general  proposition,  that  rent 
is  incident  to  the  reversion;  and  to  establish  the  position  re- 
currence has  been  had  to  the  law  established  relative  to  the 
payment  of  rents.    From  this  source  they  derive  no  aid,  as  the 
decisions  referred  to  all  proceed  on  the  ground  of  express 
reservation  in  leases,  and  are  nothing  more  than  the  constroc* 
tion  given  to  express  engagements.     The  expression  that  the 
rent  is  incident  to  the  reversion  is  found  in  some  of  the  cases; 
and  in  connection  with  the  other  facts  in  the  case,  it  merely 
means  that  under  the  contract,  construed  according  to  the  in- 
tendment of  the  parties,  the  reversioner  is  entitled  to  the  rent. 
For  example:  if  the  reservation  of  rent  be  general,  vdthout 
naming  any  person,  the  law  presumes  it  to  have  been  the  joint 
intent  that  it  should  be  paid  to  him  who  advances  the  consid- 
eration: 6  Com.  Dig.  209;  6  Bac.  Ab.  20;  2  Cruise's  Dig.  318, 
sec.  44.     So,  if  the  reservation  be  to  a  man  and  his  heirs  and 
assigns,  the  heir  and  remainder-man  have  a  right  to  the  rent 
falling  due  after  their  estates  commenced:  6  Com.  Dig.  209;  2 
Cruise's  Dig.  318,  sec.  44.   And  if  the  reservation  be  to  assigns, 
during  the  term  the  assignee  is  entitled  to  the  rent,  on  the  ex- 
pressed intention:  6  Com.  Dig.  210;  2  Cruise's  Dig.  319,  sec.  48; 
Clun'B case,  10  Bep.  127, b.;  SacJuLvereUv.  FroggaU,  2  Saund.  367; 
S.  C.  1  Vent.  161.   But  if  the  reservation  be  made  to  the  lessor 
only,  none  but  the  lessor  or  his  executors  can  recover  on  the 
contract:  6  Com.  Dig.  209;  2  Cruise's  Dig.  319,  sec.  46.     That 
is  precisely  the  case  before  the  court,  the  promise  having  been 
made  tathe  defendant  only.    But  determinations  are  unneces- 
sary to  establish  the  palpable  proposition  that  on  a  promise  to 
A.  a  suit  cannot  be  maintained  by  B. 

To  the  money  demanded  then  the  plaintiffs  have  no  founda- 
tion of  claim  on  express  contract;  and  their  assumed  right  on 
the  ground  of  implied  contract  is  equally  indefensible.  No  im- 
plication is  admissible;  the  express  engagement  to  the  defend- 
ant precluding  it:  Expressumfacit  cesmre  tacUum,    Besides,  an 
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action  for  use  and  ocoapation  will  only  lie  where  the  defendant 
holds  bj  permission  of  or  bj  demise  from  the  plaintiff:  Oregary 
T.  Badcock,  2  Smith,  18;  Esp.  Dig.  20.  In  addition  to  this,  the 
plaintifb  bad  no  estate  for  the  occupancy  of  which  the  money 
demanded  was  receiyed  by  the  defendant.  It  was  the  estate  of 
Julia  Norton,  and  the  rents  all  acomed  in  her  life-time.  The 
heir  has  no  title  to  rent  accruing  in  the  life-time  of  his  ancestor 
unless  byyirtue  of  express  contract:  Go.  Lit.  162  a;  Ognefw 
cose,  4  Bep.  49. 

The  other  jadges  were  of  the  same  opinion. 

New  tnal  not  to  be  granted. 


Grant  v.  Thompson. 

[4  Oam.  308.1 

Bnnooi  ab  to  SAKirr.  To  prove  the  sanity  of  a  party  at  the  tuna  of  his 
makiiig  a  cootract,  evidence  of  the  state  of  his  mind  before,  at  and  after 
ndi  time,  is  admissible.  And  evidence  of  acts  of  snch  party  subsequent 
to  the  contract  which  tend  to  prove  his  recognition  thereof,  should  be 
sdmitt^sd  aa  conducing  to  prove  his  sanity  at  the  time  when  the  contract 
was  made. 

OriBion  .AS  TO  Santtt.  The  mere  opinions  of  witnesses  reUitive  to  the  san- 
ity of  a  party  are  inadmissible,  yet  when  taken  in  connection  with  the 
&eti  on  which  founded,  they  are  admissible. 

AcnoN  on  a  promissory  note.  Defense  non  compos  mentis  at 
the  time  of  making  the  note.  Defendant's  counsel  offered  wit- 
ness to  testify  to  the  insanity  of  defendant  before,  at  and  after 
the  note  was  made;  and  they  were  permitted  to  give  their  opin- 
ions in  connection  with  the  facts  upon  which  they  were  founded. 
The  plaintifT  then  offered  to  prove  that  the  note  was  secured  by 
a  certain  mortgage  from  which  defendant,  at  a  time  when  he  was 
of  sound  naind,  received  avails  sufficient  to  satisfy  the  note. 
This  evidence  was  rejected  and  plaintiff  excepted. 

Verdict  for  defendant.    Writ  of  error  to  this  court. 

P.  Miner  andBeers^  for  the  plaintiff  in  error. 

Baccn  and  J.  W,  Huntington,  contra. 

HoeiEKB,  C.  J.  This  case  presents  the  inquiry,  whether  the 
defendant  was  non  compos  mentis  at  the  execution  of  the  note  in 
question;  and  to  establish  this  fact  the  defendant  was  permit- 
ted to  show  certain  acts  evincive  of  a  continued  and  uninter- 
lupted  lunacy  from  a  period  commencing  before  the  note  was 
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given  and  terminating  some  time  after.  In  theinTestigation  of 
a  point  which  often  is  of  great  difficulty,  it  is  frequently  indis* 
pensable  to  go  into  history  of  the  supposed  lunatic's  mind,  both 
before,  at  and  after  his  contract,  in  order  to  ascertain  his  real 
condition  at  the  moment  of  enteriug  into  an  agreement.  Sucb 
testimony  is  undoubtedly  admissible,  and  such  has  been  the  in- 
Tariable  practice:  DiddnBon  y.  Barber^  9  Mass.  226  [6  Am, 
Dec.  58]. 

The  county  court  rejected  the  mere  opinion  of  the  witnesses 
relative  to  the  defendant's  insanity,  but  admitted  them  in  oon- 
nection  with  the  facts  on  which  they  were  founded;  and  in  doin|r 
this  they  discriminated  soundly  and  legally.  This  is  not  a  nov- 
elty, but  sanctioned  by  the  usual  practice  of  courts  in  such  cases: 
Swift's  Ev.  Ill;  Poole y.  Richardson^  3  Mass.  330;  DickmBon  v. 
Barber ^  9  Id.  227  [6  Am.  Dec.  68].  Such  evidence  is  admissi- 
ble to  confirm  the  witness  and  to  attach  a  proper  confidence  in 
his  testimony,  and  to  form  a  correct  estimate  of  the  credit  due 
to  him.  In  addition  to  this,  although  it  would  be  dangerous  in 
its  tendency,  to  admit  the  uncorroborated  opinion  of  a  witness 
relative  to  the  operations  of  another's  mind,  yet  when  it  is 
found  to  be  presumptively  supported  by  facts,  it  carries  with  it 
a  convincing  weight.  The  best  testimony  that  the  nature  of  the 
case  admits  of  ought  to  be  adduced;  and  on  the  subject  of  in- 
sanity, in  my  judgment,  it  consists  in  the  representation  of  facts, 
and  of  the  impressions  which  they  made. 

That  the  defendant  received  money  for  his  indemnity  from 
the  note  in  question,  at  a  time  when  confessedly  he  was  of 
sound  mind,  was  a  fact  which  should  have  been  received  in  evi- 
dence. This  it  is  true  would  not  ratify  or  confirm  a  contract 
originally  void;  but  it  had  a  tendency  to  prove  the  recognition 
of  it,  and  that  the  defendant  was  of  sound  mind  when  he  made 
the  note.  If  it  conduced  in  the  smallest  degree  to  prove  the 
canity  of  the  defendant  it  should  have  been  received,  and  left 
;to  the  juiy,  who  are  the  legal  judges  of  the  weight  of  testi- 
imony :  Q^on  v.  Hunter,  2  H.  Bl.  206,  288;  Gardner  v.  PretsUm, 
2  Day,  206  [2  Am.  Dec.  91];  and  that  it  did  thus  conduce,  I  en- 
tertain no  doubt.  On  this  sole  ground,  the  judgment  of  the 
county  court  was  manifestly  erroneous. 

The  other  judges  were  of  the  same  opinion. 

Judgment  to  be  reversed. 

dee  note  to  Dieiinson  v.  Barber^  6  Am.  Dec  fiSb 


Joae,  1822.]         Ooshen  v.  Stoningvon.  121 


Goshen  v.  Stonington. 

[4  0(nni.9M.] 

ftjiXMLiuw  PAUFBb— IxPUKD  OoMTEACT.— When  tlM  pi^^^s#^  fnnlslMd 
■qplias  to  a  pviper  of  the  town  of  the  defendanti  bat  rending  with  the 
phintifi^  cmmiijiiiY  will  lie  without  proof  of  an  aotoal  request  or  ezpreH 
proaaiie,  the  plain  tiffii  being  oompelled  by  law  to  make  the  adTano^ 
nente. 

CuBsncAH's  ACT  AS  A  PuBLio  OivxoBB. — ^A  oleigyman  in  the  adminiitra- 
tion  of  marriage  ia  a  pnblio  dvil  officer,  and  hie  acts  in  the  celebration  ol 
meniage  are  admiaaible  as  prtma  facU  evidence  of  his  official  character. 

ViUDHT  or  RxnospBCHVB  Acts.— An  act  rendering  valid  to  all  intents 
and  purpoaes,  all  marriages  previously  celebrated  in  the  state  by  an  or- 
dained minuter,  qnalified  and  empowered  to  celebrate  them  according  to 
the  forms  and  nsages  of  any  religions  society,  is  not  void  as  repugnant 
to  the  constitotion  of  the  United  Statea. 

SiKi. — Snch  act  is  not  void  because  it  may  impair  vested  rights,  and 
although  it  may  affect  the  rights  of  individuals,  the  judiciary  have  no 
authority  to  declare  it  void  if  it  be  just  and  reasonable  and  conduciye 
to  the  pnblio  good. 

Suxuns  CoNSTBUXD  Fbosfjctavely. — ^If  a  statute  be  not  explicitly  retro- 
spective, the  court  will  not  by  construction,  give  it  a  retrospective 


AsBDMPBiT  to  recover  three  hundred  and  eighty  dollars  ex- 
pended by  the  plaintiffs  at  the  special  request  of  the  defend- 
ants for  the  support  of  Betsey  Cooke,  the  wife  of  Joseph 
Cooke,  and  their  five  children,  from  October  8, 1818,  to  Sep- 
tember 9y  1820,  alleged  paupers,  having  their  legal  settlement 
in  the  town  of  Stonington  and  reading  in  Goshen,  where  the 
Bupport  was  furnished.  Whether  Betsey  and  the  children  were 
legidly  settled  in  Stonington,  depended  upon  the  Talidity  of 
her  marriage  with  Joseph.  Fourteen  years  before  this  action 
was  commenced  and  before  any  of  the  children  were  bom, 
Joseph  and  Betsey  were  married  by  Henry  Christie  then  a  resi- 
dent of  Connecticut,  but  at  the  time  of  the  trial  living  at  some 
place  in  New  York  not  ascertained.  To  prove  that  Christie 
yr9A  an  ordained  deacon  of  the  Methodist  Episcopal  Church, 
luiTing  authority  to  solemnize  marriage,  the  plaintiffs  offered 
eridence  to  show  that  about  the  year  1791,  he  was  licensed  to 
preach,  and  did  actually  preach  as  a  traveling  circuit  preacher; 
that  he  attended  the  interment  of  the  dead,  baptized,  cele- 
hated  marriages,  assisted  the  ruling  elder  at  the  administration 
of  the  eucharist,  and  was  generally  received  and  treated  by  the 
elders,  brethren  in  the  ministry,  and  the  people  of  that  denom- 
ination within  his  limits,  as  an  ordained  deacon  of  the  Metho- 
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dist  church.  This  eyidence  was  admitted  against  defendant's 
objection  who  proved  that  the  mode  of  constituting  a  deacon 
according  to  the  constitution  of  the  Methodist  church,  waa  hy 
election  bj  the  general  conference  and  ordination  by  the 
bishop. 

There  was  no  proof  on  the  part  of  the  plaintiffiEi  of  any  actual 
request  made  by  the  defendants  to  support  the  paupers,  or  of 
%nj  express  promise  to  pay  therefor.  But  the  plaintiffs  claimed 
to  have  proved  that  immediately  upon  Betsey  and  her  children 
becoming  chargeable  to  the  plaintiffs,  they  gave  notice  to  the 
defendants,  and  that  she  and  her  children  were  likely  to  con- 
tinue so,  and  requested  defendants  to  take  them  away,  which 
they  neglected  to  do. 

The  jury  were  instructed  that  an  actual  request  to  the  plaint- 
iffs to  furnish  the  support  was  not  necessary  to  be  proved;  ^nd 
that  if  Christie  was  duly  ordained  according  to  the  usages  of  the 
Methodist  church,  the  marriage  was  validated  by  the  act  of 
1820,  and  it  was  unnecessary  to  inquire  whether  he  "  was  set- 
tled in  the  work  of  the  ministry,"  within  the  meaning  of  the 
former  act  respecting  marriages. 

Verdict  for  the  plaintiffs  and  motion  for  a  new  trial. 

Bacon,  in  support  of  the  motion.  A  past  consideration  with- 
out a  previous  request  will  not  support  assumpsU:  1  Swift's  Di^. 
687;  Jeremy  v.  Ooochman,  Cro.  Eliz.  442;  Hayes  v.  TFar***?!,  2 
Sir.  933;  BuUcley  v.  Landm,  2  Conn.  404,  415,  416.  The  mar- 
riage was  originally  void :  Bdberis  v.  State  Treasurer^  2  P/Oot,  881 ; 
and  no  settiement  thereby  gained  by  Betsey  and  t^  children : 
Chinham  v.  Preston,  2  Bl.  Bep.  192;  Milford  v.  Worcester^  7 
Mass.  48,  57,  58.  The  act  of  1820  cannot  make  t  le  marriage 
valid;  to  give  such  a  construction  to  the  act  would  render  it 
retrospective  and  void:  Bonham's  case,  8  Co.  113;  Hdmorev. 
ShiUer,  2  Mod.  310;  Wales  v.  Stetson,  2  Mass.  143,  146  [3  Am. 
Dec.  39];  Call  v.  Bagger,  8  Id.  423;  King  v.  Dedham  Bank,  15 
Id.  447  [8  Am.  Dec.  112];  Dash  v.  Van  Kleeck,  7  Johns.  477. 
502  [5  Am.  Dec.  291];  Society,  etc,  v.  Wheeler,  4  Wheat.  135. 
Improper  evidence  was  admitted:  Bhind  v.  WiUein9on,  2  Taon. 
237;  Beers  v.  Hawley,  3  Conn.  Ill;  Barry  v.  CoUis,  1  Esp.  899; 
Williams  v.  Ea^  India  Co.,  8  East,  192;  Commonwealth  v.  Kin- 
nison,  4  Mass.  646. 

Benedict  and  North,  contra. 

HosMEB,  C.  J.  In  this  case  several  questions  have  been  raised, 
on  which  I  shall  express  an  opinion  in  the  order  in  which  they 
have  been  presented  by  the  defendant's  counseL 
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J.  It  has  been  objected  that  an  actual  request  for  the  sup- 
pliee  fomiahed  the  paupers,  or  an  express  promise  of  payment 
iras  leqniaite  to  fix  a  legal  liability  on  the  defendants.  If  the 
adTancements  made  had  been  voluntary,  the  objection  would 
he  well  founded  and  fatal  to  the  plaintifTs  hopes,  but  they  were 
compelled  by  law  to  make  them,  and  in  this  event  the  law  gives 
a  light  of  reooveiy.  The  plaintiff's  case  may  be  assimilated  to 
the  payment  of  money  by  a  surety  for  his  principal,  which  fur- 
nishes a  sufficient  cause  of  action  vnthout  an  actual  request  or 
promise:  1  Chit.  PI.  840;  Eacall  v.  Partridge,  8  T.  R.  808,  310; 
(Md  V.  Morley,  8  Id.  610,  6U.  It  has  been  said  that  the  pau- 
pers do  not  appear  to  have  had  their  residence  in  Goshen  when 
their  necessities  were  supplied.  No  such  objection  was  made 
on  the  trial;  for  had  it  been,  the  plaintiffs  must  have  been  non- 
Boited.  The  fact,  however,  on  this  point  has  been  misconceived. 
The  motion  states  that  the  plaintiffs  claimed  to  have  proved, 
that "  immediately  upon  the  said  Betsy  and  her  children  be- 
coming chargeable  to  the  plaintiffs,  they  gave  notice  thereof  to 
the  defendants,  and' that  she  and  her  children  were  likely  so  to 
continue,  and  requested  the  defendants  to  come  and  take  them 
ftway,  which  they  neglected  to  do.  It  is,  therefore,  unquestion- 
able that  the  title  of  the  plaintiffs  to  recover  was  placed  on  the 
foundation  of  an  actual  residence  of  the  paupers  inOoshen,  and 
necessaiy  advancements  made  to  them. 

2.  The  evidence  of  acts  done  by  Christie,  admitted  to  prove 
his  ordination,  has  given  birth  to  the  next  objection.  A  clergy- 
man in  the  administration  of  marriage  is  a  public  civil  officer, 
and  in  relation  to  this  subject  is  not  at  all  distinguished  from  a 
judge  of  the  superior  or  county  coart,  or  a  justice  of  the  peace 
in  the  performance  of  the  same  duty.  In  Berryman  v.  Wise,  4 
T.  B.  306,  it  was  decided  by  the  court  of  king's  bench,  as  it 
had  been  previously  decided  by  all  the  judges  in  Westminster  hall, 
in  the  case  of  Gordon,  that  the  legal  capacity  of  peace  officers,  jus- 
tices of  the  peace,  constables,  etc. ,  was  sufficiently  proved  by  their 
having  acted  in  those  characters,  without  the  production  of 
their  appointments;  and  in  Vernon  v.  East  Hartford,  8  Conn. 
475,  the  same  principle  was  recognized  by  this  court.  The  rules 
of  evidence  are  of  an  artificial  texture,  framed  for  convenience 
injustice,  and  founded  on  good  reason:  Omychund  v.  Barker,  1 
AtL  46,  and  the  admission  of  the  acts  of  a  clergyman  iu  the 
celehtation  of  marriage  as  prima  fade  proof  of  his  official  char- 
acter, is  not  only  commodious,  but  may  be  necessary,  in  order 
to  prevent  the  deplorable  consequences  which  might  result  from 
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the  requirement  of  higher  evidence.  It  would  be  a  gross 
anomalj  to  admit  the  aots  of  one  public  o£Seer  as  presamptiTe 
of  his  ofScial  capacity,  and  to  deny  the  same  evidence  when  the 
official  capacity  of  another  public  officer  is  in  question. 

8.  An  objection  has  been  made  to  the  validity  of  the  maxxiage 
between  Betsey  Cook  and  her  husband,  upon  which  the  claim 
of  the  plainti£B3  is  founded.    By  the  statute  law,  existing  at  the 
time,  when  this  connection  was  supposed  to  be  formed,  a  minis- 
ter invested  with  authority  for  this  purpose,  must  have  been 
ordained  and  settled  in  the  work  of  the  ministry.     Christie,  the 
person  who  joined  Cook  and  wife  in  matrimony,  was  a  Metho- 
dist clergyman,  duly  ordained,  itinerating,  as  is  the  custom  of 
many  of  that  order,  and  not  settled,  within  the  intendment  of 
the  law.    To  remedy  this  and  similar  inconveniences  which  had 
arisen  from  a  misconstruction  of  the  statute,  and  which,  from 
their  number,  had  become  formidable,  the  legislature  in  Ifay, 
1820,  passed  an  act  rendering  valid  to  all  intents  and  purposes 
all  marriages  performed  by  an  ordained  minister,  qualified  and 
empowered  to  celebrate  them,  according  to  the  forms  and  usages 
of  any  religious  society  or  denomination.    That  Cook  and  wife 
were  married,  by  an  authorized  clergyman,  conformably  to  the 
'*  forms  and  usages"  of  the  religious  denomination  of  which  he 
was  a  member,  is  not  susceptible  of  dispute,  but  to  the  efficacy 
of  the  confirmatory  act  of  May,  1820,  several  objections  have 
been  made. 

First,  it  was  said,  that  the  retrospective  operation  of  the  law 
n^ay  and  ought  to  be  obviated,  by  construing  it  to  intend  the 
validation  of  marriages  merely,  without  imparting  to  it  any  retro- 
spection as  to  the  rights  of  others.    It  must  be  admitted,  that 
by  construction,  if  it  can  be  avoided,  no  statute  should  have  a 
retrospect  anterior  to  the  time  of  its  commencement:  Helmore  ▼. 
Shuier,  2  Show.  17;  Dash  v.  Van  Kleeck,  7  Johns.  477,  485  [6 
Am.  Dec.  291].     This  principle  is  founded  on  the  supposition, 
that  laws  are.  intended  to  be  prospective  only.     But  when  a 
statute  either  by  explicit  provision,  or  by  necessary  implication 
is  retroactive,  there  is  no  room  for  construction,  and  if  the  law 
ought  not  to  be  effectuated,  it  must  be  on  a  different  principle. 
The  act  of  May,  1820,  is,  in  its  expression,  incontrovertibly  clear 
and  definite.     It  does  not   pause,  after  imparting  validity  to 
marriages,  but  confirms  them  ''to  all  intents  and  purposes." 
By  this  phraseology,  they  are  declared  to  be  valid  ab  initio.     "By 
limiting  the  act  to  one  intent  and  purpose,  we  should  contra- 
vene a  most  intelligible   expression    that  the    contemplated 
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marxiages  shall  l>e  Yalid  "  to  all  intents  and  pnrpoaes."  The 
sweeping  nnlTezsalitj  of  this  phraseology  cannot  be  panied  bj 
eonatmction. 

It  is  an  admitted  principle,  that  where  it  is  manifestly  within 
Uie  intention  of  the  legislature,  that  &  subsequent  act  shall  not 
coDtrol  the  pro-visions  of  a  former,  it  shall  not  be  construed  to 
hare  such  operation,  eyen  though  the  words,  strictly  and  gram- 
mntieaPy  would  have  that  effect.  But  the  intention  of  the 
l^islatore  must  first  be  ascertaiDed  from  some  legitimate  source, 
before  we  can  contravene  its  letter.  If  the  expressions  of  the 
law  are  dear  and  precise,  and  pointedly  oppose  the  construction 
demanded,  unless  the  object  of  it  furnishes  a  reason  for  deviat* 
ing  from  the  plain  meaning  of  its  words,  the  expression  must  be 
considered  as  indicative  of  the  intention.  '  *  Where  the  meaning 
of  the  statute  is  plain  and  evident,  we  must  construe  it  accord- 
ing to  the  words,  and  it  never  can  be  admitted  to  give  a  con- 
Btraction  to  a  statute  different  from  the  import  of  the  words, 
from  a  conjecture  that  the  legislature  had  a  different  meaning:" 
Curtis  \.  HyJburt^  2  Conn.  309, 816.  There  is  nothing  apparent 
on  the  act  of  May,  1820,  by  which  the  purpose  of  its  enaction  is 
defined,  otherwise  than  by  the  language  in  which  it  is  expressed, 
and  if  the  occasion  of  passing  it  may  be  resorted  to,  the  evi- 
d^oe  resulting  from  this  source,  demonstrates  that  the  words 
of  the  law  and  the  intent  of  the  legislature  were  precisely 
identical. 

Secondly,  it  has  been  insisted  that  the  law  in  question  is 
unconstitutional.  There  is  no  pretense  that  it  is  opposed  to 
the  constitution  of  the  United  States,  that  is,  that  the  confir- 
matorj  act  is  a  law  ex  past  facto,  or  one  which  impairs  the  ob- 
ligation of  contracts.  By  the  second  article  of  the  constitution 
of  Connecticut  it  is  affirmed  that  "  the  powers  of  government 
ehall  be  divided  into  three  distinct  departments,  and  each  of 
them  confided  to  a  separate  magistracy,  to  wit,  those  which  are 
legislative  to  one,  those  which  are  executive  to  another,  and 
Uiose  which  are  judicial  to  another."  The  law  of  May,  1820, 
bag  been  considered  as  the  exercise  of  a  judiciary  power,  and 
for  this  reason  in  contravention  of  the  constitution;  but  the 
BQpposition  is  wholly  destitute  of  support,  as  the  act  in  question 
does  not  affect  to  give  a  construction  to  the  former  law,  but 
most  manifestly  purports  to  impart  validity  to  certain  proceed- 
ings which  were  erroneously  supposed  to  be  legal,  and  which 
the  statute  did  not  authorize.  The  power  exercised  in  its  nature 
is  exclusively  legislative,  and  not  opposed  to  the  recited  articles 
of  the  oonstitntion. 
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LasUy,  the  defendants  have  insisted,  and  on  this  objection 
the  principal  stress  has  been  laid,  that  the  law  of  May,  1820, 
being  retrospective  and  in  violation  of  vested  rights,  it  is  the 
duty  of  the  court  to  pronoance  it  void.    The  retrospection  of 
the  act  is  indisputable,  and  equally  so  is  its  purpose  to  change 
the  legal  rights  of  the  litigating  parties.     Whether,  in  doing 
this,  there  has  been  injustice  will  be  an  inquiry  in  a  subsequent 
part  of  my  opinion.     It  is  universally  admitted,  and  ansa»> 
ceptible  of  dispute,  that  there  may  be  retrospective  laws  im- 
pairing vested  rights  which  are  unjust,  neither  according^  with 
sound  legislation  nor  the  fundamental  principles  *'  of  the  social 
compact."    If,  for  example,  the  legislature  should  enact  a  law, 
without  any  assignable  reason,  taking  from  A.  his  estate  and 
giving  it  to  B.,  the  injustice  would  be  flagrant,  and  the  act 
would  produce  a  sensation  of  universal  insecurity.      On  the 
other  hand,  laws  of  a  retroactive  nature,  affecting  the  rights  of 
individuals,  not  adverse  to  eqtdtable  principles  and  highly  pro- 
motive of  the  general  good,  have  often  been  passed  and  as  often 
approved.     In  the  case  before  us  the  defendants  have  expressly 
conceded,  that  the  law  in  question  is  valid  so  far  as  respects  the 
persons  de  facto  married  and  their  issue.     But  in  that  event 
would  it  not  have  a  retrospective  operation  on  vested  rights? 
The  man  and  woman  were   unmarried,   notwithstanding  the 
formal  ceremony  which  passed  between  them,  and  free  in  point 
of  law  to  live  in  celibacy  or  contract  matrimony  with  any  per- 
son at  pleasure.    It  is  a  strong  exercise  of  power  to  compel  two 
persons  to  marry  without  their  consent;  and  a  palpable  perver- 
sion of  strict  legal  right.    At  the  same  time  the  retrospective 
law,  thus  far  directly  operating  on  vested  rights,  is  admitted  to 
be  unquestionably  valid,  because  it  is  manifestly  just. 

I  very  much  question  whether  there  is  an  existing  government 
in  which  laws  of  a  retroactive  nature  and  effect,  impairing  vested 
rights,  but  promotive  of  justice  and  the  general  good,  have  not 
been  passed.  In  England  such  laws  frequently  have  been  en- 
acted; and  the  act  of  26  Geo.  11.,  cap.  33,  giving  validity  to  former 
marriages,  celebrated  in  any  parish,  church  or  public  chapel, 
is  precisely  of  this  description:  Doug.  661,  n.  In  the  neighbor- 
ing state  of  Massachusetts  there  have  been  many  such  laws: 
IbslerY.  The  Essex  Bank,  16  Mass.  257  to  261  18  Am.  Deo.  135], 
and  the  interposition  of  our  own  legislature  in  similar  cases  is 
familiar  to  gentlemen  of  the  profession.  The  judgm^ils  of 
courts,  when  by  accident  a  term  has  fallen  through,  have  been 
established;  the  doings  of  a  committee  and   conservator  not 
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Atiieflj  legal,  have  been  confirmed;  and  other  laws  have  been 
paBsed,  all  affecting  vested  rights,  but  being  inoontrovertiblj 
jost,  no  disapprobation  has  ever  been  expressed.  Who  ever 
found  fault  with  the  law  authoriziDg  the  commissioners  to  re- 
qnira  suitable  railings  on  turnpike  roads;  and  yet,  in  respect  of 
sll  anterior  grants,  the  act  was  retrospective,  and  pnt  on  tha 
eompanies  a  new  and  perhaps  an  expensive  burden.  It,  how- 
eTer,  was  just,  demanded  bj  the  public  good,  and  the  subject 
d  universal  acquiescence. 

The  question  on  which  my  attention  is  now  exercised  has  fre- 
quently arisen  in  courts  and  has  never  been  decided.  It  is  not 
free  from  difficulty  on  whichsoever  side  it  is  viewed;  and  although 
many  persons  have  expressed  an  opinion  on  the  abstract  inquiry, 
it  yet  remains  to  be  judiciously  determined.  Before  I  take  a 
Iffief  review  of  the  cases  on  this  subject,  I  will  put  out  of  ques- 
tion some  argumentaand  decisions  which  tend  only  to  embarrass 
the  matter  in  debate.  It  has  been  said  to  be  a  principle  of  the 
Engtish  common  law  that  a  statute  is  not  to  have  a  retrospec- 
tive  effect:  Bracton,  lib.  4,  fol.  228;  2  Inst.  292.  The  cases  do 
not  warrant  the  point  assumed;  but  this  proposition  they  do  es- 
tablish, that  a  statute  is  not  to  be  construed  as  having  a  retro- 
spect: 6  Bac.  Ab.  870,  Gwil.  ed.  Such  a  construction  ought 
never  to  be  given  unless  the  expression  of  the  law  imperiously 
requires  it.  The  cases  of  Edmore  v.  Shuter,  2  Show.  17;  Couch 
V.  Jgfries,  4  Burr.  2460,  were  determined  on  this  principle. 
To  the  same  effect  only  are  Osborne  v.  Eager ^  1  Bay,  179;  Ogden 
V.  BioKMedge,  2  Cranch,  272;  Beadledon  v.  Sprague,  6  Johns. 
101;  Wilkinson  v.  Metfer^  2  Ld.  Baym.  1260;  although  some  have 
^nsidered  them  as  bearing  directly  on  the  question  under  dis- 
cofision. 

In  the  constitution  of  some  of  the  states,  provision  has  been 
made  inhibitiDg  the  legislature  from  passing  retrospective  laws. 
This,  undoubtedly,  is  a  demonstration  that  in  the  opinion  of 
thoee  states,  such  power  ought  never  to  be  exercised  by  their 
legislatures,  but  it  does  not  authorize  the  inference  that  they 
iroold  not  have  been  invested  with  it,  had  there  been  no  oppos- 
ing constitutional  provision.  The  opposite  may  more  fairly  be 
deduced;  and  hence  the  limitation  imposed  on  the  legislature 
hj  the  constitution.  I,  however,  shall  make  no  deduction  from 
this  aonrce.  I  know  not  whether  the  measure  ought  to  be 
ascribed  to  a  recognition  of  the  power  in  question,  unless  re- 
Btrained,  or  to  a  prudent  precaution  lest  it  should  be  assumed; 
and  it  is  the  only  fair  result,  in  my  judgment,  that  it  has  no 
lelerancy  to  the  question  I  am  endeavoring  to 
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I  shall  not  attempt  to  derive  aid  from  the  civilians  who  sane* 
tion  a  retrospective  law,  if  it  be  express;  bat  on  the  opinion  of 
Lord  Bacon  I  am  disposed  to  place  more  dependence.     Op- 
posed, as  he  manifestly  is»  to  the  general  allowance  of  retro- 
active laws,  he  admits  their  validity  in  cases,  **  ubi  leges  ctim 
juslUia  retrofpicere  posaerU:"  De  Aug.  Sdent.  lib.  8,  c.  8,  Aphor. 
47-51.     Sir  William  Blackstone,  1  Com.  91,  asserts  that  where 
the  main  object  of  a  statute  is  unreasonable,  the  judges  are  not 
at  liberty  to  reject  it,  for,  says  he,  **  that  were  to  set  the  jadi- 
»  cial  power  above  that  of  the  legislature,  which  would  be  sub- 
versive of  all  government."    '*  If  there  are  any  absurd  conse- 
quences, manifestly  contradictory  to  common  reason,  arising 
collaterally  out  of  acts  of  parliament,  they,''  says  that  elegant 
author,  '*  with  regard  to  those  collateral  consequences  are  void." 
In  a  note  on  this  passage  by  the  learned  Mr.  Christian,  he  re- 
marks in  the  following  language:  ''  If  an  act  of  parliament  is 
clearly  and  unequivocally  expressed,  with  all  deference  to  the 
learned  commentator,  I  conceive  it  is  nmther  void  in  its  direct 
nor  collateral  consequences,  however  absurd  or  unreasonable 
they  may  appear." 

This  question  occurred  in  the  case  of  Calder  v.  BuU,  3  Dall. 
886,  before  the  supreme  court  of  the  United  States,  which  con- 
tains many  interesting  observations  on  the  subject  before  us; 
but  eventually  it  was  determined  on  a  different  ground.  Pat- 
terson, J.,  manifested  a  strong  aversion  to  retrospective  laws  of 
every  description,  as  being  unsound  legislation,  and  not  accord- 
ant with  the  fundamental  principles  of  the  social  compact,  but 
expressed  no  opinion  as  to  the  possible  disallowance  of  them  by 
the  judiciary.  Chase,  J.,  declared  that  he  could  not  recognize 
the  omnipotence  of  state  legislatures.  He  observed  '*  that  the 
purposes  for  which  men  enter  into  society  will  determine  the 
nature  and  terms  of  social  compact;  the  nature  and  ends  of  leg- 
islative power  will  limit  the  exercise  of  it;"  and  throughout  his 
opinion  he  exhibits  a  strong  inclination  of  mind  against  laws 
which  are  retroactive.  But  without  deciding  the  question,  after 
a  designation  of  laws  which  are  retrospective,  he  concludes  by 
saying:  *'  Such  laws  may  be  proper  or  necessary,  as  the  case 
may  be."  Judge  Iredell  delivered  a  clear  and  decided  opinion 
containing  principles  entirely  averse  to  those  which  his  asso- 
ciates had  expressed.  *'  If,"  says  he,  *'  a  government  composed 
of  legislative,  executive,  and  judicial  departments  were  es- 
tablished by  a  constitution  which  imposed  no  limit  on  the 
legislative  power,  the  consequence  would  inevitably  be  thai 
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whaterer  Vbe  l^gislatLTe  power  chose  to  enact  would  be  lawf ally 
eoactod;  and  the  jndiciaiy  power  could  never  interpose  to  pro- 
nounce it  Toid.  It  is  true  that  speculative  jurists  have  held 
that  a  legislative  act  against  natural  justice  must  in  itself  be 
void;  but  I  cannot  think  that  under  such  a  government  anj 
cooit  of  justice  would  possess  the  power  to  declare  it  to  be  so/' 
It  is  incontrovertible  that  the  question  nnder  discussion  was  not 
decided  in  BuU  v.  Colder ,  and  even  Chase,  J.,  admitted  that 
retioq>ective  laws  might  be  proper  and  necessary,  while  Iredell, 
J.,  delivered  an  explicit  opinion  that  they  were  beyond  the  cor* 
rection  of  the  judiciary. 

In  Ikah  v.  Van  Kleeck,  7  Johns.  506  [5  Am.  Dec.  291],  the 
T&lidify  of  retrospective  laws  underwent  a  very  able  and  learned 
diflCQBsion,  but  eventually  on  this  point  nothing  was  decided. 
The  judges  universally  agreed  in  the  legal  propriety  of  con- 
Btndng  a  statute  in  prevention  of  its  having  a  retrospect,  if  the 
court  were  not  restrained  by  expressions  explicit  and  unequivo- 
cal. Yates,  J.,  considered  the  legislature  as  possessed  of  com- 
petent authority  to  pass  the  law  in  question,  and  Thompson,  J., 
without  having  expressed  a  determinate  opinion  on  the  validity 
of  retroactive  laws,  came  to  the  result  that  a  law  "  ought  not  to 
We  a  retrospective  operation,  unless  so  declared  in  the  most 
unequivocal  manner.''  Chief  Justice  Kent  was  pointedly  op- 
posed to  the  retrospection  of  laws  impairing  vested  rights  in 
any  event;  while  Spencer,  J.,  insisted  *^  that  (their)  state  legisla- 
tnxe,  when  acting  within  the  pale  of  the  Constitution  of  the 
United  States,  and  of  (that)  state,  has  the  same  omnipotence 
which  Judge  Blackstone  ascribes  to  the  British  parliament." 
From  this  brief  view  of  Dask  v.  Van  Kleeck^  there  is  no  ground 
of  pretense  that  the  controverted  point  relative  to  retroactive 
laws  underwent  a  decision. 

In  the  sister  state  of  Massachusetts,  it  repeatedly  has  been 
determined  that  anterior  vested  rights  ought  not  to  be  impaired 
%  constructioii:  Wales  v.  Stetson,  2  Mass.  143, 146  [3  Am.  Dec. 
^\  CaU  V.  Hagger,  8  Id.  423,  427;  King  v.  Dedham  Bank,  16 
Id.  447  [8  Am.  Dec.  112],  and  an  obiter  opinion  was  expressed 
in  Fotter  v.  Ihe  Essex  Bank,  16  Mass.  245  [8  Am.  Dec.  135],  that 
an  act  of  the  legislature  which  injures  private  property,  or  dis- 
tmbs  vested  rights,  should  be  declared  void. 

In  result,  I  feel  myself  authorized  to  assert  that  the  question, 

where  no  constitutional  objection  exists,  whether  the  judiciary 

n^y  declare  a  retrospective  law  operating  on  vested  rights  to  be 

^)  is  undetermined;  that  men  of  profound  learning  and  ex- 
Ax  DM.  Vol.  X-« 
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alted  talents  have  greatly  differed  on  the  Bnbject,  and  that  it  ia 
an  inqniiy  beset  with  difficulty.  With  those  jadges  who  aasert 
the  omnipotence  of  the  legislature  in  all  cases  where  the  con- 
stitution has  not  interposed  an  explicit  restraint,  I  cannot 
agree.  Should  there  exist  what  I  know  is  not  only  an  incredi- 
ble  supposition,  but  a  most  remote  improbability,  a  case  of  the 
direct  infraction  of  vested  rights,  too  palpable  to  be  questioned, 
and  too  unjust  to  admit  of  Tindication,  I  could  not  avoid  con- 
sidering it  as  a  violation  of  the  social  compact,  and  within  the 
control  of  the  judiciary.  If,  for  example,  a  law  were  made, 
without  any  cause,  to  deprive  a  person  of  his  property,  or  to 
subject  him  to  imprisonment,  who  would  not  question  its 
legality,  and  who  would  aid  in  carrying  it  into  effect  t 

On  the  other  hand,  I  cannot  harmonize  with  those  who  deny 
the  power  of  the  legislature  to  make  laws,  in  any  case  which 
with  entire  justice  operate  on  antecedent  legal  rights.  A  retro- 
spective law  may  be  just  and  reasonable;  and  the  right  of 
the  legislature  to  enact  one  of  this  description,  I  am  not  specu- 
latist  enough  to  question.  I  believe  no  person  will  deny  that 
the  exercise  of  legislative  authority,  merely,  and  without  fur- 
ther consequences,  to  confirm  marriages  not  duly  celebrated,  is 
valid,  although  clearly  retrospective,  and  manifestly  operating 
on  the  rights  of  individuals.  And  as  every  law  intrinsically 
implies  an  opinion  of  the  legislature,  that  they  had  authority  to 
pass  it,  and  that  it  is  just  and  reasonable  on  all  occasions  that 
may  arise,  it  is  proper  to  demand  that  the  supposed  unjust  vio- 
lation of  legal  right,  by  statute,  should  be  established  with 
great  clearness  and  certainty.  If  a  judge  of  the  supreme 
court  of  the  United  States  was  authorized  in  the  assertion, 
Calder  v.  BuU,  3  Dall.  886,  895,  that  he  would  not  decide  any 
law  to  be  void,  except  in  a  very  clear  case;  with  equal  propriety 
0nBj  other  judges  adopt  the  same  resolution  in  respect  of  laws 
^which  cannot  be  brought  to  the  definite  test  of  a  written  con- 
stitution, but  which  as  violations  of  the  social  compact  are 
claimed  to  be  unwarrantable. 

The  act  of  May,  1820,  was  intended  to  quiet  controversy  and 
promote  the  public  tranquillity.  Many  marriages  had  been  cel- 
ebrated as  was  believed  according  to  the  prescriptions  of  the 
statute.  On  a  close  investigation  of  the  subject,  under  the 
prompting  scrutiny  of  interest,  it  was  made  to  appear  that  there 
had  been  an  honest  misconstruction  of  the  law;  that  many 
unions  which  were  considered  as  matrimonial,  were  really 
meretricious;   and  that  the  settlement  of   children  in  great 
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nnmbera^  was  not  in  the  towns  of  which  their  fathers  wers 
jphahifaintB,  bat  in  different  plaoes.  To  famish  a  remedy  oo- 
eztenaire  with  the  mischief,  the  legidatare  have  passed  an  act 
confirming  the  matrimonial  engagements  supposed  to  have  been 
foimed,  and  giving  to  them  validity  as  if  the  existing  law  had 
piedselj  been  observed.  The  act  intrinsically  imports  that 
the  Iflgislatare  considered  the  law  of  Uay  1820,  to  be  conform- 
able to  justice  and  within  the  sphere  of  their  authority.  It 
vsB  no  violation  of  the  constitution,  it  was  not  a  novelty,  snch 
exereiBos  of  power  having  been  frequent  and  the  subject  of  nni- 
vend  acquiescence,  and  no  injustice  can  arise  from  having 
^▼en  l^gal  efficacy  to  volnntaiy  engagements  and  from  accom- 
psDjing  them  with  the  consequences  which  they  always  impart 
The  jndiciaiy,  to  declare  the  law  in  question  void  must  first 
recognize  the  principle,  that  every  retrospective  act,  however 
just  and  wise,  is  of  no  validity;  and  that  for  the  correction  of 
ereiy  deviation  of  the  legislature  from  absolute  right,  theirs  is 
the  sopremacy .  Impressed  with  the  opinion  that  this  is  beyond 
the  confines  of  judiciary  authority,  I  am  satisfied  vrith  the  de- 
ddon  at  the  circuit  and  would  not  advise  a  new  trial. 

Gbahiah,  Bbaixabo  and  Bkdtol,  JJ.,  were  of  the  same  opin- 
ion. 

PnsBS,  J.,  concurred  in  the  result,  on  the  ground  that  the 
msniage  was  originally  valid,  but  he  thought  that  the  confirm- 
ing act  was  void. 

New  trial  not  to  be  granted. 

Tbe  eomtitaUcaial  principles  here  laid  down  have  given  this  omo  raj 
fSMul  importenoe,  snd  have  entitled  it  to  be  regarded  as  one  of  our  leading 
fiueeon  this  braa<sh  of  the  law.  It  ia  refezxed  to  with  the  higheat  respect  by 
theooorti  in  other  atatea,  aain  Bender  r.  CroM^ord,  33  Tex.  745;  S.  C,  7  Am. 
SepL  277;  IkaaSEU  t.  Pooe^  25  Oratt.  1;  S.  C,  18  Am.  Bep.  670;  Pryw  ▼. 
i>DiRMy,500aL  888;&  0.,  19  Am.  Bepw 561;  J7t(ffiiaii ▼. ^Uerson, 0  W.  Va. 
C27,  deeided  1876. 

The  eonrta  in  Connecticat,  in  a  aeriea  of  deoiaiona,  have  affirmed  ita  doo- 
tri&e,  aa  in  SndyepoH  ▼.  HtAbeU,  5  Conn.  240;  Mather  v.  Chapman^  6  Id. 
tt;  Beadk  y.  Walter,  Id.  197;  Thames  Co.  v.  Latiirop,  7  Id.  557;  Savmff$ 
Baak  Y.  Baiee,  8  Id.  511;  Breweter  ▼.  McC(Ul,  15  Id.  290;  Bridgeport  t. 
Etmiomc  J?.  iZ.,  Id.  496;  Plwmb  t.  Sawyer,  21  Id.  355;  Savmge  Bank  ▼. 
^fieNy  28  Id.  102;  where  it  ia  cited  as  a  leading  caae  thronghout  the  coontry: 
^^y,  Wadewarth,  30  Id.  155;  SiaU  v.  SmUh,  38  Id.  398. 

teBoapSL'i'ivs  Laws. — ^There  ia  no  abaolnte  constitntional  prohibition  of 
'ct'Q^MctiYe  legialation  in  moat  of  the  atatea,  but  there  are  caaea  where 
l^gulation  of  thia  character  ia  oppoaed  to  certain  fundamental  conatitational 
pnaciplei,  aa  violatrng  contracta,  or  aa  diveating  righta  already  aoomed:  State 
V*  £9^  26  Iow%  340;  Shank  y.  Brawn,  eiVtu  St.  320;  Laner.  KeUon,'J% 
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Id.  407.  In  aome  oooBtitatioiis  there  are  proviflioiiB  against  retroactive  Iawb, 
and  probably  in  these  easea,  atatates  having  a  retrospectiye  opecstioo  ^woiild 
be  very  strictly  oonstnied:  Cooley,  OonBt.  Lim.  370l  It  is,  however,  with 
reference  to  the  oonstitational  inhibition  against  laws  which  "impair  the 
obligation  of  oontractoy"  that  it  is  now  proposed  to  examine  this  snbject. 

There  is  a  nnif orm,  settled  doctrine  established  in  the  cases,  that  the  legia- 
latore  should  alone  jadge  of  the  policy  or  wisdom  of  the  law,  and  the  courts 
have  no  right  to  question  its  power  in  such  cases,  but  should  carefully  abstain 
from  declaring  a  statute  void,  unless  it  is  plainly  and  unequivocally  in  violation 
of  existing  rights  guaranteed  by  the  constitution.    This  position  is  cazefolly 
laid  down  by  Cooley  in  his  Const  Lim.  168,  and  the  principal  case^  foUy 
holds  tlus  doctrine.    So  the  court  say  in  Welch  v,  Wiidgworih,  SOOoniL.  149: 
"In  the  case  of  Ooshen  v.  StonmgiUm,  this  court  had  occasion  to  examine  this 
subject,  and  a  very  clear  and  thorough  review  of  it,  in  the  light  of  principle 
and  judicial  determination  is  contained  in  the  opinion  of  the  court  as  given  by 
Chie^  Justice  Hosmer.    That  dedaion  has  since  been  followed  by  others,  and 
the  law  is  well  settled  in  tlus  court.    The  rule  dedudble  from  those  deeisioos 
and  others  is,  that  althou^^  it  is  to  be  assumed  that  the  legislature  auppoaed 
they  had 'authority  to  pass  the  particular  retrospective  act,  and  judged  it  to 
be  reasonable  and  just,  yet  they  may  have  erred,  and  if  it  is  shown  to  the 
court,  with  entire  cleameis  and  certainty  to  be  so  unreasonable  and  unjust  in 
its  operation  upon  antecedent  legal  rights,  that  the  action  of  the  legii^tare 
cannot  be  vindicated  by  any  reasonable  intendment  or  allowable  presomptioo, 
it  is  our  duty  to  declare  it  void." 

But  how  far  legislation  of  a  retroactive  character  can  proceed  so  as  not  to 
infringe  the  constitutional  provision  against  violating  contracts,  or  interfering 
with  vested  rights,  is  an  extremely  nice  question,  and  the  adjudicationa  cut 
close  on  each  side;  for  the  different  deoirions,  while  professedly  based  on  the 
general  doctrine,  proceed  veiy  often  on  their  peculiar  facts.  However,  from 
the  various  decisions,  we  can  lay  down  certain  general  principles  on  which 
our  courts  are  now  agreed.  At  the  outset,  we  can  lay  it  down  as  sound,  and 
as  a  position  sustained  by  all  the  authorities,  that  no  act  can  be  coostitntional 
which  takes  from  a  person  a  vested  right  accrued  to  him  under  a  contract;  or 
takes  his  property  for  the  benefit  of  another  person.  But  the  inquiry  then 
arises,  what  is  a  vested  right?  When  has  a  person  secured  such  a  right  un- 
der a  contract,  so  as  to  entitle  him  to  the  protection  of  the  institution? 
These  cases  present  much  difficulty,  and  the  various  cases  that  arise  are 
mostly  decisions  defining  or  specifying  instances  of  such  vested  rights. 

That  laws  have  been  sustained,  that  in  some  measure  interfered  with  vested 
rights,  no  one  can  deny.  The  best  general  rule  laid  down  touching  the  valid- 
ity of  such  statutes  is  given  in  1  Kent's  Com.  466,  where  it  is  stated  that 
statutes  which  go  to  confirm  existing  rights,  and  in  furtherance  of  the  remedy 
by  curing  defects,  and  adding  to  the  means  of  enforcing  existing  obligations 
are  clearly  valid  when  just  and  reasonable,  and  condudvo  to  the  general 
welfare,  even  though  they  might  in  some  degree  infringe  upon  vested  righta 

So  the  position  is  laid  down  in  Savmga  Bank  v.  AUm^  28  Conn.  97,  that 
when  a  statute  is  expressly  retroactive,  and  the  object  and  efifoct  of  it  is  to 
correct  an  innocent  mistake,  remedy  a  mischief,  execute  the  intention  of  par- 
ties and  promote  justice,  then  both  as  a  matter  of  right  and  of  public  policy 
affecting  the  peace  and  welfare  of  the  community  the  law  should  be  sustained. 
In  bis  work  on  Constitutional  limitations.  Judge  Cooley  enumerates  a  num- 
ber of  retrospective  statutes,  the  constitutionality  of  which  is  almost  univer- 
■ally  conceded.    Among  these  are  statutes  validating  antecedent  illegal  niar> 
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mgtM,  BM  in  the  prindpal  oaie;  oonfirming  city  ordixmiOM  wlikh  liad  luM 
to  teke  dbet  for  vant  of  ngutntiooy  and  by  rmmm  of  iaeh  oonflnnatuA 
Mtobiahing  liens  for  tax  ■Mfwniiiiit  apon  private  property,  statntea  aboliah- 
ing  penaltiea  and  foifeitares,  and  taking  away  xighta  of  appeal  in  oaaea  pend- 
tog;  and  citing  theae  and  other  illnatratioiui  of  retroepectiTe  lawi,  the  author 
proceeds:  "On  the  aame principle  legialatiTe  acta yalidating  invalid  con- 
tneli  have  been  anatained,  when  theae  actigo  no  farther  than  tohind  aparty 
by  a  eoatraet  which  he  haa  attempted  to  enter  into»  bnt  which  waa  invalid 
by  Tcann  of  some  pereonal  inability  on  hia  part  to  make,  or  thnmgh  neglect 
fif  tome  legal  f  osmality,  or  in  conaeqnenoe  of  aome  ingredient  in  the  contract 
{otUdden  by  law,  the  question  which  they  suggest  is  one  of  polity  and  not 
of  eoostitational  power;"  Cooley,  374.  On  this  general  statement  aee:  CTa- 
derwood  t.  LOiy,  10  Sezg.  &  B.  101;  EHep  v.  HtOehman,  14  Id.  435;  SmUh  v. 
iferdbact,  posi;  TaU  v.  Stoolrfoot,  16  Id.  S5;BUahi€y  v.  Farmer^  etc.  Bank^ 
17  Id.  64;  Hepburn  v.  CurU,  7  Watts,  300;  Lane  v.  Kelson^  79  Pa.  St.  407; 
Crm  V.  Weuberg^  57  Id.  433;  People  r.  Seymour,  16  CaL  332;  StaU  v.  Unkm, 
33  K.  J.  3S5;  MUehell  v.  DetdB,  49  IlL  416;  Fo0Ur  v.  Es^ex  Bank,  8  Am.  Dec. 
135;  Orienial  Bank  v.  Freae,  18  Me.  109;  Rick  v.  Flanders,  89  N.  H.  804; 
Lngdon  v.  Strong,  2  Yt  234;  Wataon  v.  Mercer,  8  Pet  88;  Orove  v.  Todd, 
41  Md.  633;  KunkU  v.  Franklin,  13  Minn.  127;  lVoodr^fY.  Scrugga,  27 
Ark.2& 

But  in  theae  caaea,  where  remedial  statntea  have  been  sustained,  and  cer- 
tan  def ecta  or  informalitiea  removed,  it  must  be  assumed  that  there  waa 
jniisdiction  in  the  first  place,  and  that  something  was  attempted  which  conld 
bo  lawfully  done,  and  which  through  aome  oversight  or  failure  waa  prevented 
or  defeated.  If  there  waa  no  jurisdiction,  the  legislature  cannot  give  life  to 
tbit  which  before  waa  dead;  it  cannot  validate  what  before  was  essentially 
void:  Cooley,  Const  Um.  382;  Pryor  v.  Downey,  50  CaL  388;  Bkharda  v. 
£o<«^  68  Pa.  St  248;  Shonk  v.  Brovm,  61  Id.  320;  Lane  v.  NeUon,  79  Id. 
407;  KimbaU  ▼.  Boaenthal,  5  Cent  L.  Joum.  372;  People  v.  Lynch,  51  CaL 
15;  Billings  ▼.  DeUen,  15  HL  218;  Abbott  v.  Lindenbotoer,  42  Mo.  162.  In 
Coraay  v.  Cable,  37  QL  82,  it  waa  held  that  the  legislature  could  not  validate 
a  tu  Mle  effected  by  fraudulent  combination  between  the  oflScers  and  the 
peichaBeta.  Thia  is  particularly  true  with  reference  to  void  judgments,  which 
cuDot  be  cured  by  a  subsequent  statute:  Nelson  v.  Boundtree,  23  Wis.  367; 
^UUe  V.  Dokerty,  60  Me,  504;  StaU  v.  Squires,  26  Iowa,  340;  Origin  v.  CWii- 
Mi^S^n,  20  Gxatt  109. 

So,  where  righta  have  been  barred  by  statntea  of  limitations,  the  legida- 
tore  caanot  revive  them:  Oirdner  v.  Stephens,  1  Heisk.  280;  Taney  v.  Taney, 
ftld.  353L  Swayne,  J.,  says,  in  Edwards  v.  Kearzey,  96  U.  S.  603:  **Statutes 
vdiontstions  are  statntea  of  repose.  They  are  necessary  to  the  welfare  of 
Moetj.  The  lapee  of  time  constantly  carriea  with  it  themeans  of  proof.  The 
poblie,  as  well  aa  individuals,  are  interested  in  the  principle  upon  which  they 
pnoeed.  They  do  not  impair  the  remedy,  but  only  require  ita  application 
vitbm  the  time  specified.  If  the  period  limited  be  unreaaonably  short,  and 
^ai^Bod  to  defeat  the  remedy  upon  pre-existing  contracts,  which  waa  part  of 
tiieir  obligation,  we  ahouid  pronoimce  the  statute  void.  '* 

In  Wrighl  ▼.  Oakley,  5  Met  400,  the  power  waa  denied  the  legislature  to 
mite  a  daim  banred  by  the  atatute  of  limitations  So,  in  Kinsman  v.  Cam- 
Mge,  121  Maaa.  558;  Bockport  v.  Walden,  54  N.  H.  167;  Atkinson  v.  Ihrn- 
<sp«50Me.  Ill;  Ikivis  v.  Minor,  1  How.  Min.  183;  /licks  v.  Steigleman,  49 
^  377;  and  aee  Cooley,  Const  lam.  365^  and  cases  cited.  In  Uyman  ▼. 
^JM^  83  DL  256b  it  waa  held  that  an  act  waa  constitutional  which  provided 
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that  cauies  of  action  arising  in  another  state,  and  there  haned,  shoold  also 
be  barred,  notwithstanding  the  statate  of  the  state  where  they  were  aoogfat 
to  be  enforoed.  In  Huffman  ▼.  AJdenm^  9  W.  Va.  616,  a  statata  provided 
that  when  any  right  of  action  has  been  or  shall  be  obstmoted  by  war,  insor- 
reotion,  or  rebellion,  the  time  that  each  obstraotion  may  have  oontinned  alialt 
not  be  reckoned  as  any  part  of  the  time  in  which  said  ri^t  ought  to  be  prose- 
ented*  It  was  held  that  the  statate  was  oonstttntional  as  applied  to  aotiona 
on  express  contracts,  which  were  already  baned  at  the  time  the  aot 


VxsTBD  Biasra.— 'It  is  an  admitted  principle,  that  rested  ri^^  caanot  be 
destroyed  or  impaired;  bat  what  are  Tested  rights  ?    It  woold  not  be  easy  te 
obtain  a  general  rale  from  the  dedrioos.    Says  Mr.  Justice  Pazon,  in  Lane  t. 
NeUon:  "It  is  settled  by  a  current  of  authority,  that  the  legislatare  cannot 
by  an  arbitrary  edict,  take  the  property  of  one  man  and  give  it  to  another^ 
and  that  when  it  has  been  attempted  to  be  taken  by  a  judicial  prooeediai^  aa 
a  sherifTs  sale,  which  is  void  for  want  of  jurisdiction,  it  is  not  in  the  power  of 
the  legudature  to  infuse  life  into  that  which  is  dead.    *    *    *    To  exercise 
judicial  powers  is  not  within  the  legitimate  scope  of  legudative  functional  and 
when  vested  rights  are  divested  by  acts  of  tiiat  character,  they  will  and 
ought  to  be  judged  inoperative,  null  and  void:  Bag^9  ^PP^  iS  Pk.  St. 
612." 

A  good  attempt  at  definition  is  given  in  Baugher  v.  Ndmm,  9  Qill,  299^ 
where  it  is  said:  '*  When  vested  rights  are  spoken  of  by  the  courts  aa  bein|p 
guarded  against  legislative  interference,  they  mean  those  rights  to  which  a. 
party  may  adhere,  and  upon  which  he  may  insist  without  violating  any  prin* 
ciple  of  sound  morality.  In  the  language  of  Judge  Duncan  in  SaUerUe  v. 
MaUhewaon,  16  Serg.  &  B.  191,  there  csn  be  no  vested  right  to  do  wrong. 
In  the  nature  of  things  there  can  be  no  vested  right  to  violate  a  moral  dntf 
or  to  resist  the  performance  of  a  moral  obligation.*' 

Oooley  says:  "The  chief  restriction  upon  this  class  of  legislation  is  that 
vested  rights  must  not  be  disturbed;  but  in  its  application  as  a  shield  of  pro- 
tection, the  term  '  vested  rights'  is  not  used  in  any  narrow  or  *Aft^tii<^l  sense 
or  aa  importing  a  power  of  legal  control  merely,  but  rather  as  implying  a 
vested  interest  which  it  is  right  and  equitable  that  the  government  ahonld 
recognise  and  protect,  and  of  which  the  individual  could  not  be  deprived 
arbitrarily  without  injustice:"  Const  lim.  356.  Agun  the  same  author  says: 
"  It  would  seem  that  a  right  cannot  be  considered  a  vested  right,  unlesa  it  i» 
something  more  than  such  a  mere  expectation  aa  may  be  based  upon  an  antic- 
ipated continuance  of  the  present  general  laws;  it  must  have  become  a  title, 
logal  or  equitable  to  the  present  or  future  enjoyment  of  property,  or  to  the 
present  or  future  enjoyment  of  a  deniand  or  a  legal  exemption  from  a  demand 
made  by  another."  As  near  aa  possible,  a  general  role  on  this  subject  may 
be  thus  expressed:  A  vested  right,  such  as  a  legislative  act  cannot  destroy 
or  impair,  is  a  right  in  some  property,  a  right  m  rem,  or  a  fixed  certain  claim 
for  the  discharge  of,  or  release  from,  some  debt  or  obligation  due  from  or  to  a 
person  resulting  from  an  agreement  or  contract,  which  the  law  recognizes  and 
enforces,  and  implying  also  a  right  to  a  remedy  to  enforce  such  right  or  ofali- 
gation.  To  render  a  law  unconstitutional  in  tins  respect,  it  is  not  necessary 
that  the  act  of  the  legislature  should  import  an  actual  destruction  of  the  ob> 
ligation  of  a  contract;  it  is  sufficient  that  the  act  imports  an  impairment  of 
the  obligation,  so  that  it  is  weakened  or  rendered  less  operative.  The  test 
does  not  so  much  depend  upon  the  extent  of  the  change  which  the  law  efiacts;. 
any  deviation  from  its  terms  by  postponing  or  accelerating  the  period  of  per* 
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famniM  igned  on,  imponng  oonditioiii  not  ozpreised  in  fhe  oontrmct,  or 
^kprnoDg  with  any  of  thooe  stipoUted,  impairs  its  obligation:  Oreen  t. 
AUd2e,8Wheal  1;  MeCraehenr.  ffayward,2Kow.  608;  Planters^  Bankr. 
SAarp,  6  Id.  301;  Walier  v.  WhUehead^  16  WalL  314;  LapaUy  y.  £rashear$, 
4  litt  47;  McAuley  v.  ^roo£«,  16  CaL  11;  Bobinwn  T.  Jfoyee,  9  Id.  81) 
J^eople  y.  Pow^  10  Id.  563;  Ednumdion  y.  Fer^uBtin,  11  Mo.  344;  Jofie«  y. 
Criltaden,  6  Am.  Dec.  531;  WinUr  y.  J<me9,  10  G*.  190;  TowMmd  y.  TWii- 
semd.  Peek.  1.  The  impainnent  may  be  in  snch  a  manner  as  to  make  the 
cootiaet  more  beneficial  to  one  party,  and  less  so  to  another  than  by  its 
tomi  it  purports  to  be:  BaUy  y.  Gentry^  1  Mo.  164.  One  of  the  tests  that 
s  eontnu^  has  been  impaired  is  that  the  yalue  of  it  has,  by  legislation, 
been  materially  diminished:  PlcaUert^  Bank  y.  Sharp^  $upra;  bat  it  is  not 
ererj  statote  which  affects  the  yalue  of  a  oontraot,  will  impair  its  obligation: 
OmrtiB  y.  WkUmey,  13  WalL  68;  Oiarks  Rmer  Bridge  y.  Warren  Bridge.  11 
FlBteiB»429. 

In  EdwmU  y.  Kearxey^  96  U.  S.  595^  Mr.  Justice  Swayne  yery  learnedly 
examines  the  meaning  of  the  term  "impair;"  and  says:  "The  lexical  defini- 
tion of  'impair'  is  *  to  make  worse,  to  diminish  in  quality,  yalue,  ezcellenes 
or  strcngth;  to  lessen  in  power,  to  weaken,  to  enfeeble,  to  deteriorate*! 
Webster's  Diet" 

A  recent  decision  in  Illinois,  Helm  y.  WOeier,  85  BL  116,  illustrates  the 
^iplication  of  the  rule  that  a  yested  right  cannot  be  diyested  by  a  legis* 
htin  act  Here  it  is  decided  that  where  by  the  terms  of  the  conyeyance  of 
land  for  a  street,  or  under  the  law  in  force  at  the  time  of  the  opening  of  » 
street^  the  title  to  the  ground  emhvaoed  by  the  street  will  reyert  to  th* 
fonuer  owner  on  its  abandonment  or  yacation,  the  legislature  has  no  consti- 
tntiooal  power  to  diyest  such  former  owner  of  his  right»  and  to  yest  the  title 
is  snother.  An  application  of  the  doctrine  appears  slso  in  a  recent  decisioii 
of  thesopreme  eonrt:  Keiih  y.  Olark.  decided  December,  1878:  See  97  U.  S. 
TheState  bank  of  Tennessee  haying  organized  in  1838,  the  bank  of  Ten- 
nessee, agreed  by  a  clause  in  the  charter  to  receiye  all  its  issues  of  circn- 
Isting  notes  in  payment  of  taxes;  but  by  a  constitutional  amendment 
adopted  in  1865,  it  declared  the  issues  of  the  bank  during  the  insurrection- 
aiy  period  yoid,  and  forbade  their  receipt  for  taxes.  It  was  held  that  this  was 
forbidden  by  the  oonstitntional  proyision  against  impairing  the  obligation  of 
Mrtracti.  QomEdwardar.  Kearzeif,9dV.  S.  595,  the  law  of  North  Caro« 
tins,  exempted  certain  homestead  property  from  execution  at  the  time  the 
cortnct  was  made;  and  a  subsequent  law  enlarged  the  yalue  of  the  homestead 
tinis  esempt  It  was  held  that  the  latter  could  not  operate  on  contracts  pre- 
▼WQily  made.  So^  where  a  charter  conferred  upon  a  company  power  to 
ngnlste  its  tolls  for  a  certain  length  of  time,  and  during  this  period  the  legis- 
latere  psssed  an  act  r^;ulating  the  same  tolls,  it  was  held  to  be  unoonstitu* 
tionsl:  Sloan  ▼.  Paeifie  B,  B.,  61  Mo.  24.  So  an  act  proyiding  that  «debta 
doe  on  open  acoounts  and  other  demands  not  heretofore  bearing  interest  by 
Uw,  ihan  bear  interest"  is  yoid  so  far  as  it  relates  to  debts  preyionsly  con- 
^•eM:  Qoggame  y.  Tumitpeed,  1  S.  C.  80. 

Right  to  Dbnt  a  Dxvxnsb. — Whether  a  certain  defense,  as  the  plea  of 
nmy,  csn  be  taken  away  without  interfering  with  the  obligation  of  a  con- 
^nct  has  been  considered  in  many  cases,  and  the  preyailing  current  of  au- 
^toty  18  in  fayor  of  the  constitutionality  of  such  legislation.  This  subject 
vii  elaborately  ccnaidered  in  the  leading  case  of  Curtie  y.  LtamU^  15  N.  Y. 
\  Mr.  Justice  Paige  says,  p.  229:  "  The  defense  of  usury  is  in  the  nature  of 
*  peoalfy  or  forfeiture,  and  may,  at  any  time  be  taken  away  by  the  legisla* 


186  GoBHXN  t;.  SroNBraroN.  [Gonn. 

tare  in  nipeot  to  prsyioni  m  irdl  m  salweqiient  oontracts,  without  traorJiing 
upon  any  Tested  xighte.    A  propontioii  that  a  party  can  have  a  vefted  zigiit 
In  enforoing  a  penalty  or  forfeitiire,  agunat  which  it  ia  the  offioe  of  a  court  of 
eqriity  to  reUere,  ia  a  legal  soleoiain.    Statntea  of  naozy  are  hi|^i|y  penfll  in 
their  charaoter,  and  the  dafaiae  of  uaozy  has  always  been  regarded  aa  aa  nn- 
oonsoientioQS  defemu,  and  has  never  reoeived  the  favor  of  either  oonrte  of 
law  or  equity."    All  the  jndge8»  seven  in  nnmber,  then  oomposing  the  oonxty 
snbstantially  oononrred  in  this  view.    A  reeent  Viiginia  ease  foUown  th« 
doctrine  here  laid  down.    In  Danville  v.  Paee^  25  Gratt  1;  S.  C,  18  Am. 
Bep.  663,  a  statute  of  Viiginia  provided  that  "  no  corporation  shall  beranffeer 
interpose  the  defense  of  usury  in  any  action,  nor  shall  any  bond,  etc,  of  much 
corporation  be  set  aside,  impaired  or  adjudged  invalid  by  reason  of  anytiiiiig 
contained  in  the  laws  prohibiting  usury."    It  was  held  it  applied  to  oontrmcta 
made  previously,  even  though  in  suit,  and  that  it  was  not  in  violation  of  tlio 
ooDstitution  of  Virginia,  or  of  that  of  the  United  States.    The  opinion  in  thia 
case  is  peculiarly  able,  and  the  cases  on  the  subject  are  fully  reviewed  bj 
Staples,  J.    The  same  position  is  held  in  Parmlee  v.  Lawrmee,  48  DL  331; 
Andrews  v.  RusM,  7  Bbckf.  474;  Baughery.  Ndmm^  9  Qill,  209;  Perrm  ▼. 
XyniAn,  33  Ind.  16. 

As  a  general  rule,  statutes  which  prohibit  or  take  away  a  oertain  defenae, 
not  appertaining  to  the  merits,  but  which  arises  throu^  some  tflchnical  or 
other  rule  of  law  invalidating  auch  contracts,  are  constitatioiia],  and  do  not 
impair  vested  rights:  LewU  v.  McElwain^  16  Ohio,  347;  Slate  v.  Kewetrk  3 
Dutch.  186;  Oibefm  ▼.  ffibbard,  13  Mich.  215;  Harris  v.  SuOedffe,  19  Iowa, 
889;  TUton  v.  Swi/t,  40  Id.  78;  Bieh  v.  Flanders,  89  N.  H.  389;  Slohes  v.  Bod- 
man,  5  B.  L  405;  JfhUe  Water  Co.  v.  Vallete,  21  How.  U.  S.  426;  EOioU  t. 
ElUoU,  38  Md.  857;  Kunhle  v.  Franklin,  18  Minn.  127;  Coosa  Bwer  Co^  t. 
Barclay,  30  Ala.  120;  Orover  v.  PembrtAe,  11  Allen,  90;  Freeland  v.  Hastings, 
10  Id.  670}  Schofieldr.  WiOA^  22131 96;  Baldwins.  Bradford,  32 Coon.  41; 
Waldor.  Portland,  ZS Id.  203}  Simpsonr.  Ci^  Aml^  66K.  H.  466. 


LiLWB  Anacimo  Boodt. — ^In  some  cases  we  find  it  stated  that  the 
edy  is  no  part  of  the  contract;  but  aa  a  proposition  of  law  this  is  not  sound. 
The  remedy  is  certainly  a  distinctive,  and  a  very  essential  part  of  a  oontcaot; 
for  the  obligation  of  a  contract  would  rest  merely  in  conscience,  were  there 
no  remedy;  it  would  be  what  is  termed  an  "  imperfect  obligation."  .  What  ia 
meant,  or  should  be  stated,  is  that  nopar<<eu2ar  remedy  isapartof  aoontraot; 
and  to  which  a  party  has  a  vested  right,  so  that  it  cannot  be  altered  or  mod- 
ified: Bronson  v.  JTtnsJe,  1  How.  U.  &  811;  Commercial  Bank  v.  Staie,  18 
Min.  439;  MeMUlan  v.  Sprague,  4  How.  Miss.  647;  JIforse  v.  Oould,  11  N. 
T.  281;  Conkey  v.  Hart,  14  Id.  22;  Pratt  t.  Jones,  25  Vt.  803;  Cofinan  v. 
Bank,  40  Miss.  29;  Johnson  v.  Dnnean,  6  Am.  Dec  675;  Bobinson  v.  Magee, 
9  CaL  84;  Heyward  v.  Judd,  4  Minn.  483;  Thayer  v.  8eav^,  11  Me.  284. 
The  obligation  of  a  contract,  in  the  sense  in  which  those  words  are  used,  is 
that  duty  of  performing  it  which  is  recognised  and  enforced  by  the  law»  and 
if  the  law  ia  so  chsnged  that  the  means  of  legally  enforcing  this  dntj  are 
materially  impfpi«<i,  the  obligation  of  the  oontiact  renuuns  the  same  no 
longer:  Curran  v.  State,  15  How.  U.  &  804;  Oreen  v.  BiddU,  8  Wheat.  1; 
Western  Savings  v.  Philadelphia,  31  Pa.  St.  175;  Oatman  v.  Band,  15  Wia. 
20;  Biggs  v.  Martin,  5  Ark.  606.  The  prindplea  governing  the  law  on  thia 
subject  are  clearly  stated  in  ^(ii0an2«v.  Kearxey,9SlJ.  S.  695^  where  it  is  held 
the  remedy  is  a  vital  and  material  part  of  the  contract,  and  reference  ia  made 
to  Ton  lAiffiiaa  V.  City  </ QiMMy,  4  WalL  535,  where  it  ia  said:  "Aatatote 
•f  franda  embracing  proeristing  parol  oontracta  not  before  required  to  be  ia 
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-writing  vonld  aflbct  its  validity.  A  stataie  deolaiing  that  the  word  *  ton  * 
ahouU  in  prior,  aa  well  as  sabaeqiient  oontraeti,  be  held  to  mean  half  or 
doohb  tiie  irai^  before  preaoribed,  would  affect  its  oonitniotion.  Astatato 
providing  that  a  pievioos  oontiact  of  indebtment  may  be  extingoiihed  by  a 
prooMi  of  baakniptoy,  wonid  involve  ite  diaohaige;  and  a  statnte  forbidding 
the  nJeof  any  of  the  debtor^B  property  would  relate  to  the  remedy.**  And 
the  ooozt  ihow  that  in  each  of  theee  oases  the  obligation  of  the  oontrset 
wooU  be  violated. 

The  difBenlty  in  sooh  oases  is  to  determine  when  the  remedy  may  be  al^ 
toed  or  modified  as  not  to  "  materially  "  impair  the  obligation.  The  epithel 
"material"  is  vagae,  uncertain,  and  oaloalated  to  oonfose  and  mislead;  Ta^* 
ior  V.  SieanUf  18  Gratt  244.  Under  each  a  mle,  a  laxge  discretion  is  given 
to  dedde  partionlar  cases  on  their  own  facts,  for  it  is  evident  that  the  pre- 
riae  pdnt  at  which  laws  cesso  to  operate  upon  the  remedy,  and  begin  to 
infringe  upon  the  obligation  of  the  contract^  cannot  be  governed  in  mostcases 
by  any  general  rales:  Grimes  v.  Bryne,  2  Minn.  89;  Von  Bawnbaeh  v.  Auie, 
9  Wis.  550.  However,  a  few  general  rales  and  principles  have  been  adopted* 
m  which  many  of  the  cases  agree.  The  remedy  may  be  altered,  and  yet  it 
may  be  less  efficacicwis,  more  tardy  and  difficnlt  than  that  subsisting  when 
the  oontrset  was  made:  Brtmmm  v.  JSneJe,  1  How.  311;  ChtUd  v.  Rogers^  8 
Bari».  602;  J<me9  v.  CriUenden,  6  Am.  Dec  531;  Woodr.  Wood,  14  Bich.  148; 
roodt  V.  BtdB,  6  How.  Miss.  285;  BaMone  v.  Bnulford,  1  Ala.  312;  Bx parte 
PoOard,  40  Ala.  77;  Starkweaiker  v.  Hawes,  10  Wis.  125.  So,  Gooley  saysi 
*'It  has  socordingly  been  held  that  laws  changing  remedies  for  the  enforce^ 
meat  of  legal  contracts  will  be  valid,  even  though  the  new  remedy  be  less 
convenient  than  the  old,  or  less  prompt  and  speedy:'*  Const.  Lim.  287  tieeq,^ 
4uid  caaea  cited. 

8o^  an  act  may  aooelerate  prooess,  or  give  a  more  summary  remedy  in  case 

d  a  default  in  tiie  performance  of  a  contract^  and  be  valid.    The  l^gislatars 

ii  not  bound  to  continue  the  same  forms,  and  the  same  system  of  courts  and 

pvweedings  for  the  acoommodation  of  debtors  or  creditors;  the  right  must  be 

conceded  to  it  to  r^pilate  l^gal  proceedings  by  a  general  law,  as  may  best 

prooiote  the  administration  of  justice:  BaMone  v.  Brcuiford,  supra;  Stod" 

^ardr.  Smith,  5  Binn.  355;   Vamani  v.  WaddeU,  2  Yerg.  260;  LndngtUm  v. 

Moon,  7  PeL  469;  Maynes  v.  Moore,  16  Ind.  116;  Hopkme  v.  Jones,  22  Id. 

310;  Wdib  V.  Moort,  25  Id.  4;   Smith  v.  Bryan,  34  lU.  264;    TempleUm  v. 

i7onM,82Id.  491;  iVosf  v. /Z^sZy,  54 Me.  845;  ifar^m v.  ^cioitt, 44  Ala. 418; 

Sofmy.  ComrnonMsaUh,  Sup.  Ct.  Pennsylvania,  January,  1879;  Waits,  C.  J., 

ia  Mwsn  v.  Wksois,  94  U.  &  113,  134.    On  thii  principle,  a  statnte  authoria- 

ing  ao  attachment  may  apply  to  causes  of  action  eziBting  before  its  passage: 

CoonRioer  Co.  v.  Barclay,  30  Ala.  120;  Philbrich  v.  PMhriek,  39  K.  H.  468; 

lloMs  V.  CUy,  34  Wis.  628.    So,  a  law  taking  away  the  remedy  by  attach- 

oestii  valid:  Leaihers  v.  Shipbuilder^  Bank,  40  Me.  386;  Bigehw  v.  PriUih- 

«i2, 38Maaa.  169;  DanUy  v.  Staie  Bank,  15  Ark.  16.    So  a  law  regulating 

Hesa  may  apply  to  previous  contracts  and  causes  of  actions:  MeCormick  v. 

^kumder,  2  Ohio,  285;  Curry  v.  Landers,  35  Ala.  280;  Daily  v.  Burke,  28 

^  328;  Bvans  v.  Montgomery,  4  Watts  ft  Serg.  218;  Stpift  v.  Fletcher,  6 

Minn.  550;  Potts  ▼.  New  Jersey  Arms  Co,,  17  K.  J.  £q.  395;  New  Orleans  v. 

^ofnet,  13  La.  An.  G02;  Watson  v.  N.  Y.  Central  B.  B.,  47  K.  T.  157;  Moors 

V.  Lete^ford,  35  Tex.  185,  whure  the  principal  case  ie  relied  on.    A  statute 

^^odi  requires  a  party  to  record  an  abstract  of  his  judgment  within  a  certain 

^>o  aato  preaervehis  lien,  ia  valid:  Tarpley  v.  Harmer,  17 Miss.  810. 

Xh«  rij^  of  the  legislsture  to  take  away  retrospectively  tiie  liability  of 
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■ioddiolden  for  debts  of  the  oorporstion  was  snstamed  in  Oojm  t.  Rich,  4ft 
Me.  607.    Bat  this  right  is  denied  in  HawUwme  t.  Calrf,  2  WalL  la 

Laws  Bblatzno  to  RusupnoNS. — ^Laws  exempting  certain  yruperty  or  tlie 
person  of  a  debtor  from  ezeootion,  which  was  not  so  exempt  at  the  time  tb* 
oontraot  was  made  hare  been  sustained:  OrieMUd  Bank  ▼.  Freae^  18  Meu  109; 
Brawn  v.  DiUahatUy,  12  Miss.  713;  Been  v.  JIaughton,  9  Peters,  329;  Mfcutm 
T.  HaUe,  12  Wheat  870;  Sommerer.  Jahnecm,  4  Vt.  278;  JUasBey  v.  Lopai,  3S 
Ga.  631;  In  re  KichoU,  8  B.  L  60.    Cooleysays:    "Nor  is  there  any  oon- 
stitatioiial  objection  to  each  a  modification  of  those  laws  which  exempt  cer- 
tain portions  of  a  debtor's  property  from  execution  as  shall  inoreasa  tlie 
exemptions,  nor  to  the  modifications  being  made  applicaUe  to  contracts  pre- 
▼ionsly  entered  into:^    Const.  lim.  287.    There  is  howerer  a  limit  to  thi* 
rights  as  appears  in  Edwarda  ▼.  Kearzey,  96  U.  S.  695;  Stephenaon  t.  Osborne, 
41  Miss.  119;  Harvey  v.  Wictham,  23  Mo.  112;  JIameaiead  eaeee,  22  Gnit 
206;  Leeeiey  v.  Phipps^  49  Miss.  790;  Jonee  ▼.  Bramdon,  48  Ga.  603.     Tbm 
amoont  of  the  exemption  may  be  snch  as  to  render  a  creditor's  remedy  under 
a  contract  nngatory;  and  thus  his  right  mnst  be  essentially  impaired:  Kwbbejf 
V.  JmeSf  7  Bosh,  243. 

This  branch  of  the  sabject  is  considered  in  Freeman  on  Execotions,  seou 
219.  The  author  says:  **  In  many  cases  the  oonstitationality  of  exemptions 
of  personal  property  has  been  considered,  and  so  far  as  onr  observatioQ  ex* 
tends,  has  been  sustained,  unless  we  regard  the  decisions  of  Ifissonri,  npon 
the  statute  exempting  the  property  of  wives  from  execntiona  against  their 
husbands. "  The  author  shows  however  that  the  tendency  of  the  later  decisiooa 
is  against  the  constitutionality  of  these  exemptiotts:  and  quotes  the  langnage 
of  Judge  Dillon,  who  says:  "  On  examining  anewthe  decisions  of  the  United 
States  supreme  court  on  the  subject  of  the  obligation  of  contracts,  from  the 
earliest  down  to  the  latest,  we  are  persuaded  that  that  tribunal  will  deny  the 
validity  of  exemption  laws  as  to  antecedent  obligations  :**  Dillon^  J.  in  note 
to  Mede  v.  Hand,  6  Am*  Law  Bag.  93. 

Laws  Rslatino  to  Rsdeicption: — A  statute  allowing  a  creditor  to  redeon 
at  any  time  within  two  years  after  the  sale  under  a  mortgage  made  prior  to 
the  passing  of  the  statute  is  void:  OranJtly  r.  Ewing,  3  How.  707;  Howard -v, 
BugUfy  24  How.  461;  MdUmy  v.  FwUme,  14  lowa^  417;  Seale  ▼.  MUcheO,  5 
CsL  401;  Bobkuonv.  Howe,  13  Wis.  341;  Dikeman  v.  IHkenian,  11  Paige, 
484.  The  principle  in  these  cases  is  that  a  purchaser  pays  his  money  nnder 
a  contract  that  he  shall  have  title  at  such  time  sa  the  law  then  prescribes; 
and  to  extend  the  time  for  redemption  is  to  alter  the  substance  of  the  con- 
tract as  much  as  would  be  the  extension  of  the  time  for  the  payment  or 
dischaige  of  an  obligation  under  a  contract:  Cooley,  Const  Lim.  29L  A 
contrary  doctrine  is  laid  down  in  Ivereon  ▼.  Shorier,  9  Ala.  713;  FreAom  ▼. 
Pettibone,  6  Minn.  277.  So  a  law  which  shortens  the  time  for  redemptioe 
from  a  mortgage  after  a  foreclosure  sale  has  taken  place  is  void:  Cooley,  Const. 
Lim.  291.  A  clear  statement  of  principles  is  given  in  the  opinion  of  Wood- 
bury, J.  in  Merrill  v.  Sherburne,  8  Am.  Dec.  62. 

It  is  held  that  the  right  to  redeem  property  sold  under  an  execution  per- 
tains solely  to  the  remedy,  and  the  legislature  may  repeal  the  statute  at  any 
time  before  it  has  been  availed  of  by  the  parties  entitled:  Tuolumne  Oa.  v. 
Sedgwich,  16  Cal.  615.    But  the  soundness  of  this  view  is  very  doubtfuL 

It  is  on  this  principle  that  stay  laws  have  been  decided  to  be  nnoonstita 
tional:  See  note  to  Jonee  v.  CriUenden,  6  Am.  Dec.  631.    A  statnto  declaring 
»  judgment  void  and  granting  anew  trial  impairs  the  ohligatiop  of  ootttracts 
and  is  void:  Weaver  v.  La^ley^  43  Ala.  224;  MenriU  y.  SksHmme^^ 
Dec  62. 
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Laws  Bxlabso  to  Btidkncx. — ^The  mlM  of  ^yideaoe  may  be  ehaiigad  hj 
a  letro^eetiye  8tatate»  provided  that  thereby  »  csoee  of  motion  Is  not  de- 
fftnyed,  or  a  xi^t  rendered  pnetioally  worthleia.  It  is  held  that  law* 
ikaaffBg  the  mln  of  evidenoe  relate  peculiarly  to  the  remedy:  Hcwaird  ▼. 
ir«tf,64N.  T.  262;  RkkY.  FUmdet^Z^li^.  H.  904;  BUutghter r,  Culpepper, 
35Gk25;  (hota  t.  Hawdee,  38  Id.  251;  CwrneU  r.  Bichene,  11  Wia.  853; 
Fak$T.  Watbwartk,  25  Mol  553;  RaUkm  r.  LMhn,  18  Ind.  303.  So  where 
the  law  at  the  time  of  eale  makee  a  tax  deed  prima  fadie  eridenfle  of  title,  a 
nbMqent  atatate  may  provide  that  eeoondary  oTidence  of  the  deed  ehall 
aot  be  fwima  fodAe  eridenoe  of  the  regularity  of  the  eale:  RxHny  ▼•  City,  64 
DL447;  aee  Hickoxv.  TaUman,  38  Barb.  606.  A  etatate  permitting  either 
party  to  give  in  evidence  the  eonaideration  and  the  valae  thereof  at  any  time, 
eod  the  intention  of  the  partiee  aa  to  the  partioolar  current  in  which  pay- 
amt  wia  to  be  made,  and  the  valae  of  each  onnenqy  at  any  time,  and  dinot- 
iBg  that  the  Terdiet  and  jndgment  ehall  be  on  prinoiplee  of  equity,  ia  validt 
Momv.  Brown,  63  N.  C.  554;  BuOand  r.  Copes,  15  Bioh.  84;  Kirtland  y^ 
Ifoaftoa,  41  Ala.  648;  Herberi  v.  Baat<m,  43  Id.  547.  A  atatate  allowing  a 
aianieipal  coiporation  to  aet  off  a  daim  for  benefita  againat  a  daim  for  dam« 
ageeiavalid:  BaidwmT.  HewarhZSlX.  J.  L.  15a 

la  Cooky  on  TiimitatianB,  293^  it  ia  thna  atated:  '*  Where,  howeyer,  by 
the  operation  of  exiating  lawa  a  contract  cannot  be  enforced  without  aome 
aew  action  of  a  party  to  fix  hia  liability,  it  ia  competent  to  preaoribe  by  atat- 
vte  the  reqniaitea  to  the  logal  validity  of  each  apt  aa  it  would  be  in  any  caae 
to  preeeiibe  the  legal  reqnintea  of  a  contract  to  be  thereafter  made.  Thna 
^Hog^  a  verbal  promiae  ia  aufficient  to  revive  a  debt  barred  by  the  atatute  of 
tinritationeorby  bankruptcy,  yet  thia  rule  maybe  changed  by  a  atatute mak- 
iagall  auch  fntnre  promiaea  void  unleaa  in  writing;"  The  author  here  citea 
•%  V.  Tkampetm,  1  Dong.  Mich.  373,  and  Kingdty  v.  Cimdne,  47  Me.  91. 
I^poaition  ia  bold  in  Carothere  t.  ffwiff,  41  Miaa.  71,  that  the  l^gialature 
baa  power  to  change  the  rulee  of  e\~idenoe  and  eatabliah  new  onea,  aa  to  the 
■officieDcy  of  proof  to  take  a  caae  out  of  the  atatute  of  limitafeiona»  and  to 
*pply  audi  new  rulee  to  caaee  ariaing  before  their  adoption. 

L4WB  BaoiTXATiNO  Fbockdubs. — On  the  principle  already  noticed,  that 
tiie  leniedy  may  be  altered  or  modified,  lawa  r^pikting  procedure,  aa  thoae 
lebtiiig  to  partiea,  placea,  ""»«"<»''  of  beginning  actiona»  the  time  to  plead, 
«tc.,  aie  vaUd  when  they  have  a  retroapective  operation.  Thua  a  atatute 
QaetiDg  that  the  auit  muat  be  brought  in  the  name  of  the  real  party  in  inter- 
at,  merely  affecta  the  remedy  and  ia  valid:  Hancock  v.  BUehie,  11  Ind.  48; 
ftfrfv.  Hale,  1  T.  R  Men.  24;  MeCrearyv.  State, Q^  Axk.  ^25;  CratqfordY. 
Bank,  7  How.  279;  Graham  v.  State,  7  Ind.  470;  Da/vU  v.  CetUral  B,  B.,  17 
Gt.  ^23;  Bead  v.  Frankfort  Bank,  23  Me.  318;  Hinkle  v.  Bif'ert,  6  Pa.  St. 
19S;  Hqtbum  v.  Curta,  7  Watta,  300;  Van  Benseelaer  v.  Hays,  19  K.  Y.  68. 
to  a  atatute  prohibiting  the  tranaf or  of  ehoaea  in  aeUon  and  alao  prohibiting 
ttj  action  thereon  after  a  tranaf er  either  in  the  name  of  the  aaaignee  or  the 
ttiigiior  ia  unconatittttional:  Planters'  Bank  v.  Sharp,  6  How.  301;  Mclntyre 
r.  Imgraham,  35  Miaa.  25;  Chand  Quff  B  B  y.  State,  18  Id.  428.  The  prin- 
ciple  on  which  lawa  of  thia  character  are  held  conatitutional,  ia  clearly  atated 
by  Woodbury,  J.,  in  Merrill  v.  Sherhume,  8  Am.  Dec.  64,  65^  where  he  aaye: 
"Nor  can  the  acta  of  the  legialature  be  oppoeed  to  thoae  fundamental  axioma 
of  l^iabtion  before  particulariaed,  imleaa  they  impair  righta  which  are  veated; 
becaoae  moat  civil  righta  are  derived  from  public  lawa;  and  if,  before  the 
n^iti  become  veated  in  particular  individuals,  the  convenience  of  the  atate 
pndnoea  ameadmenta  or  isepeala  of  thoae  lawa,  those  individuals  have  no 
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€«x8e  of  oomplaint.  The  power  that  aathofizee  or  propoeae  to  ffirre,  maj 
always  revoke  before  aa  interest  is  perfected  in  the  donee.  Thns  the  ri^it 
to  proseonte  aotions  in  a  partioolar  time  or  manner  may  pezfaaps  be  modified 
or  taken  away  at  any  period  before  aotions  are  oommenoed:  10 
Waite,  a  J.,  in  Mmmr.  nUnoU.  94  U.  &  134»  sabstantiaUy 
langoagsb 


GuRLEY  V.  Dean. 

[4  Comi«  360.] 

PlJBADnro  CobraiDmukTioir  zk  Assumpsit. —Thoa^^  in  omiwijifif  it  is  anfli- 
eient  to  state  only  those  parts  of  a  contract^  for  the  bieaeh  of  irhicli 
reoovery  is  sought,  yet  the  whole  eansideration  most  be  espUoitiy  and 
correctly  stated. 

Vabiangi  in  AcnoKS  on  Contbaot.— In  an  action  on  a  contnot»  tbe  one 
set  forth  on  the  record  and  the  one  proved  most  agree  in  snbstanoe  and 
effects  And  in  the  case  of  mntoal  execntory  promises,  a  trivial  variation 
in  setting  out  the  contract  is  fatal 

CrONTBACT  MxBOED  IN  AwABD. — ^An  awsfd  is  conclosire  upon  all  the  Usets 
snbmitted;  and  where  the  sabjeot  of  the  sabmiasion  is  a  parol  oontrau<» 
such  contract  is  metged  in  the  award  and  eztingaished. 

AssuvpsiT.  The  first  count  was  on  an  award,  bj  arbitrators, 
in  favor  of  the  plaintiff  and  against  the  defendant  upon  certain 
matters  in  dispute  between  them,  concerning  the  use  and  occu- 
pation of  a  clothier's  shop  and  mill  owned  by  the  defendant, 
and  concerning  books  containing  accounts  for  work  and  labor. 
The  second  count  alleged  the  employing  of  plaintiff  in  and 
about  the  defendant's  shop  for  a  certain  period,  and  then 
averred  that  in  October,  1818,  plaintiff  and  defendant  entered 
into  an  agreement  by  which  the  latter  leased  to  the  former,  in 
consideration  of  one  hundred  dollars  to  be  paid,  the  shop,  mill 
and  machinery  for  a  term  commencing  October  8, 1818,  and  to 
end  at  the  expiration  of  the  season  for  dressing  cloth,  to  wit, 
on  the  first  day  of  May,  1819;  that  the  plaintiff  agreed  to 
employ  the  defendant's  son  so  long  as  he  should  wish  to  em- 
ploy Idm;  that  for  reimbursements  for  advances  and  other  ex- 
penses defendant  should  look  to  the  book  accounts;  and  that 
defendant  had  forcibly  expelled  plaintiff  from  the  shop  on  the 
twenty-fifth  of  February,  1819,  and  refused  to  permit  him  to 
have  access  to  the  books. 

The  defendant  claimed  a  variance  in  several  partioolazs, 
which  appear  from  the  opinion,  between  the  contract  dedaxed 
upon  and  the  one  proved. 

The  jury  found  for  the  plaintiff.    Motion  for  new  triaL 
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Sherman  and  Si$98U,  in  sapport  of  the  motioii. 
D&ggtU  wad  BomMsn^  oowtru» 

Hoom,  O.  J.  The  aotion  of  the  pUuntiff  is  founded  on 
ptomiBee  made  to  him  by  the  def  endant,  in  oonsidexation  of 
cfftain  exeeatoiy  promises  to  be  performed  on  the  plaintiff's 
ptzl  The  contnot  set  forth  on  the  record  and  the  one  proTed 
miBi  agree  in  substance  and  effect.  (The  promise  sought  to  be 
enfoEiced  need  not  be  coextensiTe  with  the  one  actually  made, 
it  being  sufficient  to  state  so  much  of  the  contract  only  as 
•vinoes  the  engagement  on  which  the  plaintiff  grounds  his 
wAm:  GoOenU  t.  Cuf,  4  Taunt.  286,  287;  Clarke  v.  Oray,  6 
laat,  564,  667,  568;  Miles  t.  Sheward,  8  Id.  7.  But  except 
in  certain  cases  on  bills  of  exchange,  promissory  notes,  and 
other  legal  liabilities,  which  liabilities  constitute  the  considera- 
tbn;  although  consisting  of  seyeral  parts  the  consideration 
must  be  stated  formally  and  expressly,  and  the  whole  of  it 
most  be  alleged;  for  if  any  part  of  an  entire  consideration  be 
omitted  or  misrepresented,  the  variance  on  the  proof  is  fatal: 
1  Chii  PL  295,  296;  1  Phil.  Et.  160;  1  Esp.  Dig.  264;  King  t. 
Mfmaon,  Gro.  Eliz.  79;  Ift^ee  v.  Sheward,  8  East,  9;  Clarke  t. 
Gray^  6  Id.  564;  Laneing  y.  MsExUip,  3  Oai.  286;  13  East,  115, 
n.  e.  And  if  the  contract  be  in  the  altemative  it  must  so 
appear  on  the  record:  White  t.  WUaon,  2  Bos.  &  Pul.  119;  Penny 
T.  Porter^  2  East,  4;  Cooke  t.  Munatone,  1  New  Bep.  851.  In 
the  case  of  mutual  executory  promises,  those  on  the  one  part 
constitnte  the  entire  consideration  for  those  on  the  other  and 
nnetbeaTerred.  A  triyial  Tariation  in  setting  out  a  contract 
iefBKtal;  because  it  does  not  appear  that  the  promise  given  in 
«ndenoe  is  that  on  which  the  plaintiff  has  declared:  1  Obit.  PI. 
904;  Drewry  ▼.  7lou8,  4  T.  B.  660. 

With  these  principles  in  view,  I  will  attend  to  the  objections 
Aide  to  the  charge  of  the  court.  They  relate  to  oertcdn  sup* 
posed  Tariances,  and  to  the  effect  of  an  award,  in  respect  of 
^Ueh  it  is  claimed,  that  the  court  expressed  an  erroneous 
opinion.  The  plaintiff  aTcrs  in  his  declaration,  that  he  con- 
tacted to  employ  the  defendant's  son,  so  long  as  he,  the 
plaintiff  pleased,  and  as  the  defendant  contended,  it  was  proved, 
^  he  was  to  employ  him  for  the  season.  This  the  court  ad- 
judged to  be  an  immaterial  variance,  but  in  my  opinion,  it  is  of 
&  different  character.  The  promise  is  alleged  to  have  been 
entiiely  dependent  for  its  continuance  on  the  plaintiff's  will, 
while  Uie  proof  evinces  an  absolute  contract  for  a  determinate 
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period.  Between  the  averment  and  the  evidence,  there  Is  the 
same  difference  as  eziabi  between  an  estate  for  years,  and  an 
estate  at  will. 

In  his  declaration  the  plaintiff  alleges,  that  the  contract  made 
with  the  defendant  was  to  end  at  the  expiration  of  the  season 
for  dressing  doth,  to  wit,  on  the  first  day  of  Uaj,  1819.     Not- 
withstanding the  time  mentioned  is  under  a  acilicei,  it  mnst  be 
deemed  a  material  averment,  and  if  so,  its  being  thos  stated  will 
make  no  difference:  1  Chit.  PL  807;  Dakin*8  case,  2  W.  Sannd. 
291,  n.  1.    The  time  specified  was  to  identify  the  contract,  it 
was  matter  of  description,  and  no  rale  of  pleading  other  than 
the  contract  must  be  truly  set  forth,  required  it.    Its  only  ob- 
ject must  have  been  to  show  the  termination  of  the  contract,  by 
a  certain  and  invariable  limit.    According  to  the  proof,  the  con- 
tract was  to  end  with  the  season  for  dressing  doth,  which  wasa 
term  as  variable  as  the  wind  and  weather,  and  entirely  depend* 
ent  on  external  circumstances.    The  opinion  of  the  court,  that 
this  was  an  immaterial  variance,  cannot  be  supported,  aa  the 
duration  of  an  agreement  is  highly  essential,  and  the  averment 
and  proof  did  not  concur  in  the  period  of  its  termination. 

The  judge  omitted  to  instruct  the  jury,  that  a  variance  existed 
in  another  particular,  on  which  his  charge  to  them  was  re- 
quested. The  plaintiff  averred  in  his  declaration,  that  the  de- 
fendant was  to  look  to  the  books  for  the  whole  of  his  pay,  and 
it  is  contended  to  have  been  proved,  that  the  moneys  fiiet  col- 
lected should  be  thus  applied,  and  resort  be  had  to  ihe  accounts 
for  the  residue.  The  variance  is  material,  and  the  jury  to  this 
effect,  should  have  been  instructed. 

The  court  correctly  dedded,  that  the  award  stated  in  the 
motion  was  condusive  on  all  the  &cts  submitted:  Bavee  v. 
Farmer,  4  T.  B.  146;  Smiih  v.  Johnstm,  16  East,  213;  Jforrit  v. 
lUmer,  8  East,  15;  Bunnell  v.  Pinio,  2  Oonn.  431.  But  this 
opinion  should  have  been  accompanied  with  an  explidt  dedara* 
tion  of  the  legal  effect;  that  is,  that  the  parol  contract  was 
merged  and  extinguished.  The  jury  under  the  charge  must 
have  believed  that  the  contract,  instead  of  being  defeated,  was 
condusivdy  established  by  the  award,  and  for  this  reason,  the 
omission  of  the  judge  was  highly  material. 

The  other  judges  were  of  the  same  opinion. 

New  trial  not  to  be  granted. 
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C40oni.  ire.] 

BT  JvDQiORi — To  comrtitQto  an  Mtoppel  hy  m  teoMr  Jvdg- 
tiw  pnciM  point  wUeh  it  to  eraote  tho  estoppel  must  hvf  bMn 
patin  kne  and  appear  from  the  reoord  to  bave  Iwen  decided.  Conae 
^aatij  it  ia  noi  an  eatoppel  of  the  plaintiff's  title,  to  piodnoe  a  Jndg- 
HMint  niMlmail  in  a  prior  aotkn  of  diMeiain  bet  wee ii  the  parties  on  the 
JHse  of  fwl  diawitfti,  it  not  i^pearing  that  the  question  of  title  was  ia- 
TohFed  in  thttt  aotion. 

EnosMKiT.  Flea,  that  the  title  to  the  land  in  f  ee-eimple 
vuin  the  defendant,  and  estoppel.  The  laets  oonatitating  the 
tUjQged  estoppel  are  stated  in  the  opinion.  The  ease  was  le- 
NTved  far  the  adiioe  of  all  the  judges, 

I>aggeU  and  N.  Smilh,  for  the  pkintilt 

ShertDood  and  Sherman,  contra. 

HosiiKB,  C.  J.  It  has  been  contended  that  the  plaintiff  must 
\tk  eonsidered  as  priYj  to  Sahnon;  bot  as  this  point  becomes 
hnTnaterial  in  the  present  case,  I  shall  not  discuss  it.  The  de- 
fendant pleads,  that  by  law  the  plaintiff  is  estopped  from  denying 
the  tiUe  of  Ena  and  Elijah  Seeley ,  which  they  acquired  by  deed 
bom  Stephen  Sherwood  and  under  which  he  claims,  and  from 
wttling  up  the  title  of  Daniel  Sahnon. 

The  following  are  the  facts  contained  in  the  defendant's  plea 
•ofar  asitis  necessary  to  state  them:  The  land  in  question 
{onnerly  was  the  property  of  Stephen  Sherwood;  and  as  early 
tfl  the  5th  of  July,  1809,  he  gave  a  deed  of  it  to  Ezra  and 
Elijah  Seeley.  In  September  1814,  Daniel  Salmon  leTied  an 
execatbn  upon  the  land,  which  issued  on  a  judgment  rendered 
tgiinsfc  Stephen  Sherwood;  and  in  December  1819,  the  plaint- 
iff had  the  premises  set  off  to  him  on  his  execution  against 
Sahnon.  The  above-named  Ezra  and  Elijah  Seeley  in  Januaiy 
1819,  conyeyed  the  land  in  question  to  the  defendant.  In  the 
year  1815,  Salmon  brought  an  action  of  ejectment  against  the 
ind  Seeleys  and  the  defendant^  claiming  the  premises  and 
under  the  plea  of  no  wrong  and  disseisin,  the  jury  found  the 
UBoe  in  favor  of  the  defendants,  and  judgment  was  rendered 
teoordingly. 

Pausing  here,  for  the  present,  it  is  too  clear  for  controversy, 
tbatihe  preceding  verdiot  and  judgment  on  the  facts  aforesaid 
tte  neither  a  bar  to  the  plaintiff's  cdaim  nor  pleadable  by  way 
of  wtoppel.     The  plaintiff's  action  is  founded  on  a  disseisin 
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many  years  subsequent  to  the  aforesaid  judgment,  and  of  oon- 
sequence  the  judgment  can  be  no  bar,  as  it  was  not  for  the 
same  matter,  cause  and  thing;  neither  can  the  record  be  an 
estoppel  to  the  plaintiff's  demand  as  the  ground  of  determina- 
tion does  not  appear.  The  defendants,  it  was  found,  did  not 
disseise  Salmon,  and  the  yerdict  may  have  been  rendered  upon 
the  fact  that  they  had  not  been  in  possession  of  the  premises, 
or  that  they  had  possessed  by  license  from  the  plaintiff;  or  for 
other  reasons  which  neyer  inyolved  the  yalidity  of  his  title.  It 
is  impossible  to  say  upon  the  inspection  of  the  record  only,  that 
the  title  of  Salmon  was  eyer  drawn  in  question.  The  estoppel, 
if  there  be  one,  must  be  founded  on  the  ayerment  of  the  de- 
fendant in  his  plea,  that  the  title  of  Salmon  was  the  only  sub- 
ject of  determination.  This  raises  a  noyel  question  of  which 
no  trace  is  to  be  found  in  the  books  and  has  giyen  birth  to  the 
inquiry,  whether  an  estoppel  may  be  created,  by  parol  evi- 
dence helping  out  the  record. 

I  haye  already  intimated  what  again  I  repeat,  that  the  attempt 
of  the  defendant  is  a  perfect  novelty,  not  countenanced,  00  far 
as  I  have  knowledge,  by  a  single  determination.  An  estoppel 
is  a  plea  not  favored  in  law,  because  it  precludes  an  inquiry 
into  the  truth;  and  for  this  reason  it  requires  a  technical  accu- 
racy, which  is  not  liable  to  the  most  subtle  and  scmpuloua 
objection:  l)ovarUm  v.  Payne,  2  H.  Bl.  580;  Itie  ESngY,  Lyme 
Begi8,  Doug.  159;  Com.  Dig.,  tit.  Estoppel,  E.  4;  Co.  lit.  852, 
b.  A  person  may  conclude  himself,  or  become  estopped  by  his 
own  act  or  acceptance,  which  is  not  this  case;  or  by  a  record 
which  demonstrates  the  truth  on  its  face,  and  the  ground  of  it 
is,  that  '*  'tis  reasonable  that  some  evidence  should  be  allowed 
to  be  of  so  high  a  nature  as  to  admit  of  no  contradictory  proof:"  8 
Co.  Lit.,  Butler's  note,  806.  For  the  same  reason,  a  person  is 
estopped  by  a  writing;  as,  if  a  condition  in  a  bond  recites  that 
there  are  divers  suits  in  B.  B.,  the  obligor  has  precluded  him- 
self from  saying  that  there  are  no  suits  there:  TFiBou^My  v. 
Brook,  Gro.  Eliz.  756;  4  Com.  Dig.,  tit  Estoppel,  A,  2.  But 
if  the  writing  is  defective  in  any  particular,  it  cannot  be  sap- 
plied  by  parol  proof:  Parkkurst  v.  Van  CorUand,  1  Johns.  Ch. 
281  [7  Am.  Dec.  427];  much  less  would  the  parol  evidence,  if  it 
were  admissible,  be  conclusive. 

There  is  no  doubt  that  letters-patent,  fines  and  recoveries, 
deeds  enrolled,  and  other  records,  created  an  estoppel,  and 
for  this  incontrovertible  reason,  that  the  matter  working  the 
estoppel  appears  upon  the  face  of  them.    It  is  equally  indis* 
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jnhSAe,  that  eTeiy  fact  which  the  record  in  a  suit  demoiiBtr^ieii 
vith  inoonteatible  certainty,  if  it  be  aptly  pleaded  by.  the  party 
who  has  right  to  arail  himself  of  it,  is  abaolately  condlnsiTe. 
Bat  the  record  mast  eyinoe  the  fact  beyond  contradiction. 

The  qiieafcion  before  the  coort  is  clearly  settled  by  the  case  of 
Ouiram  ▼.  Morewood^  8  East,  846.    The  principle  there  reoog- 
ntaed  and  established  was  this;  that  if  a  Terdict  find  any  fact 
or  title  disiincily  put  in  issne  in  an  action  of  trespass,  sadi  yer* 
diet  may  be  pleaded  by  way  of  estoppel,  in  another  action  between 
the  tame  pwrties,  or  their  privies,  in  respect  of  the  same  fact  or 
title.    The  opinion  of  the  learned  and  able  judge  in  the  case 
jut  cited,  declares  in  opposition  to  what  had  been  contended 
lor  by  the  defendant,  that  there  is  no  difference  in  relation  to 
in  estoppel,  between  an  action  of  trespass  and  an  action  of 
Ugher  degree.     **  A  recoyeiy  in  any  one  suit  upon  issue  joined 
on  matter  of  title,  is  equally  condusiTe  upon  the  subject-matter 
of  Boeh  title:^  p.  864.    The  reason  is  both  obrious  and  indis- 
potable.    "  It  is  not  the  recoyezy,  but  the  matter  alleged  by 
the  party,  and  upon  which  the  recovery  proceeds,  which  createa 
the  estc^pel:"  p.  866.     "  The  recoveiy,  of  itself,  in  an  action 
of  trespsss  (and  likewise  in  action  of  disseisin),  is  only  a  bar  to 
the  fntore  reooreiy  of  damages  for  the  same  injuzy,  but  the  es- 
toppel precludes  parties  and  privies  from  contending  to  the 
eontiBzy  of  that  point  or  matter  of  fact,  which  having  once 
been  distinctly  put  in  issue  by  them,  or  by  those  to  whom  they 
are  privy  in  estate  or  law,  has  been  on  such  issne  joined,  sol- 
emnly foond  against  them." 

To  constitute  an  estoppel,  the  issue  must  be  taken  on  a  precise 
pdnt,  and  this  point  necessarily  vrill  be  foond  one  way  or  the 
other,  by  the  verdict.  The  question  whether  a  person  is  pre- 
daded  from  again  litigating  a  point  or  fact,  resolves  itself  into 
an  inqmiy  concerning  **  the  effect  of  a  preoiBe  allegation  made 
in  pleadhig  on  record,  and  tried  and  found  between  the 
peities."  If  there  be  such  an  allegation  upon  which  issues 
lisve  been  tsken  and  found,  it  condusively  estops  further  con- 
troveny  on  the  point  established.  In  the  case  of  Sir  Everich 
^xbfn  V.  Aiynee,  which  was  a  second  action  for  obstructing  a 
iviter-course,  tried  before  Lord  Mansfield  upon  a  plea  of  not 
gnilty,  and  where  a  verdict  for  the  plaintiff  in  another  action 
Vrooght  against  the  defendant  for  another  obstruction  to  the 
Btme  water-course,  was  given  in  evidence  that  learned  judge 
Ud,  and  veiy  properly,  said  Lord  Ellenborough,  8  East,  866, 
that  the  plaintiff  had  not  obtained  such  a  determination  of  right 
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l)j  the  f onner  veidict  as  the  law  oonddeni  condnaiye.  It  could 
not  be  pleaded  by  way  of  estoppel^  no  issue  haTing*  been  taken 
on  any  piedse  point. 

Undoubtedly,  in  the  action  of  Salmon  against  the  Seeleys 
and  the  defendant^  it  might  have  been  proved  to  the  JQzy  that 
the  plaintiff  had  no  title;  but  this  possibility  is  of  no  <K>n8e- 
quenoe.  It  devolves  on  the  defendant  to  show  that  they  actu- 
ally did  find  this  point;  and  this  alone  can  be  proved  bj  the 
record.  In  8int§emck  v.  Lucas,  1  Esp.  43,  it  was  decided  by 
Lord  Kenyon,  that  *'in  order  to  make  a  record  evidence,  to 
oonclude  any  matter,  it  should  appear  that  that  matter  was  in 
issue;  which  should  appear  from  the  record  itself,  nor  should 
evidence  be  admitted,  that  under  such  a  record,  any  particiilar 
inatter  came  in  question." 

The  same  point  was  explicitly  determined  in  Manny  v.  Bdrris, 
2  Johns.  24  [8  Am.  Dec.  886];  and  in  Church  v.  Leavenworik,  4 
Day,  274,  bcdfore  this  court  there  was  a  decision  precisely  to  the 
same  effect.  **  To  make  a  verdict  evidence,"  said  Swift,  J.,  '*  it 
must  appear  from  the  record  that  the  same  point  was  directly 
in  issue  between  the  parties  in  the  former  case,  and  was  found 
by  the  juiy."  And  by  Baldwin,  J.,  it  was  said,  '*  To  make  a 
record  conclusive,  or  even  admissible  evidence,  it  must  appear 
from  the  record  offered  that  the  fact  now  in  issue  was  by  the 
former  trial  directly  decided."  The  case  of  KiUAen  v.  CampbeU^ 
8  Wils.  804,  cited  by  the  defendant  with  others  decisive  of  the 
same  question;  Bioe  v.  Kixtg,  7  Johns.  20;  Johnson  v.  8mUh,  8 
Id.  888,  having  no  bearing  on  the  point  under  discussion.  They 
proceed  on  this  just  and  necessary  principle,  that  yon  shall  not 
bring  the  same  cause  of  action  twice  to  a  final  determination; 
and  for  the  purpose  of  showing  that  the  record  relates  to  the 
same  subject-matter,  that  you  may  adduce  evidence.  The  ques- 
tion here  is,  not  what  does  the  record  prove,  but  to  what  did  it 
refer;  and  if  this  inquiry  were  not  permitted,  no  recoveiy  would 
be  conclusive,  unless  the  declaration  contained,  what  is  barely 
possible,  an  infallible  description  of  the  thing  in  controversy. 

I  conclude,  that  so  far  from  there  being  an  estoppel  arising 
from  the  facts  contained  in  the  defendant's  plea,  the  record  re- 
lied upon  is  clearly  inadmissible  in  evidence,  as  it  does  not 
prove  the  point  for  which  recurrence  has  been  had  to  it.  The 
defendant  is  bound  to  establish  the  proposition,  if  he  would  sup- 
port his  plea  that  parol  evidence  may  not  be  contradicted;  for 
disguise  it  as  we  may,  this  is  the  bald  and  naked  principle  in- 
volved in  the  defense.    The  record  proves  nothing,  and  unless 
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the  aTennent,  BostainaUe  alone  hy  parol  teetimoiqr,  baa  tha 
predimiTe  effeoi  of  an  estoppel,  what  ia  the  defendant's  eaaet 

Bbadubd,  J.y  oonoured. 

Bbkiol,  J.»  delirered  an  opinion  faroxing  the  aaffldanflj  ot 
the  plea.    PKnaa,  J.,  coneured. 

Cbapmax,  J., being  interested,  expressed  no  opinion. 

Flea  insofSoient. 


Bound  v.  Lathbop. 

[4  Oomr.  S86.] 

icKBOwmoKXiiTBTJoiiiTDxBiOR.  Thdaoknowledgiiientl^oneolMTWil 
mkecB  d  a  joint  and  aevenl  prominory  note  takes  it  oat  of  the  ttetete 
of  timitatjone  as  agunet  the  other*. 

AcEHm  on  a  promissoiy  note  payable  on  demand,  made  hj 
Bonnd  and  Sampson,  jointly  and  severally.  Bound  pleaded 
lum  asgumpgii  infra  8ex  annos,  the  other  defendant  defaulted. 
The  only  question  in  the  case  was  whether  a  promise  by  Samp- 
•on  within  six  years  would  remove  the  bar  as  to  Bound.  Yer- 
&tfor  the  plaintiff  and  error  to  this  court. 

Sherman  and  Stanley,  for  the  plaintiff  in  error. 

BotMeias,  oonira. 

HosHBE,  C.  J.  At  the  trial  of  this  cause  before  the  court  be- 
low, evidenoe  was  exhibited  to  prove  that  Daniel  Sampson,  one 
of  the  makers  of  the  note  in  suit,  within  six  years  next  before 
the  commencement  of  the  plaintiff's  action,  acknowledged  it  to 
he  justly  due.  The  legal  effect  of  this  testimony,  by  reason  of 
a  disagreement  between  the  judges  on  the  point,  was  not  de- 
daied  to  the  jury;  but  from  the  verdict  it  is  indisputable  that 
they  considered  it  to  be  a  waiver  of  the  statute  of  limitations. 
If  they  assumed  the  principle  of  law  correctly,  no  error  has 
intervened. 

It  is  well  established  by  a  course  of  decisions,  that  an  acknowl- 
edgment of  the  existence  of  the  debt  within  six  years  before  the 
loit is  brought  upon  it,  unaccompanied  with  a  protestation  against 
making  payment,  is  evidence  sufficient  for  the  jury  to  presume 
anew  promise,  and  repels  the  statute  of  limitations:  Lord  v. 
Shakr,  8  Conn.  131  [8  Am.  Dec.  160];  HaUiday  v.  Ward,  8 
Campb.  32,  and  the  cases  in  the  note  to  Howe's  edition.  And 
irhetiier  the  recognition  of  debt  was  before  six  years  had  elapsed 
after  the  cause  of  action  arose,  or  afterwards,  is  of  no  conse- 
quence, as  it  is  the  uniform  effect  of  it  to  subvert  the  principle  of 
presumed  payment,  the  basis  on  which  the  statute  is  founded. 
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An  admiasion  of  debt  by  one  copartner^  daring  the  continuance 
of  the  partnership,  or  by  one  joint  contractor  in  relation  to  the 
contract,  is  competent  proof  against  all:  1  Phil.  Ey.  72,  73; 
The  King  v.  Hardwick,  11  East,  589;  Vicary's  cane,  Gilbert  Ey. 
1;  Lucas  y.  De  la  Cour,  1  Man.  &  Sel.  249;  Wood  t.  Braddick, 
1  Taun.  103;  OrarU  t.  Jackaon,  Peake,  203;  Walden  v.  8her* 
bume,  16  Johns.  409.  The  declarations  of  a  joint  contractor,  in 
respect  of  the  contract  entered  into,  are  equally  admissible  as 
those  of  a  partner,  for  in  regard  to  the  joint  debt  Oiej  haye  placed 
themselyes  yirtoally  in  this  relation:  Boatmck  y.  Lewis,  1  Day, 
83  [2  Am.  Dec.  73];  Howard  y.  Cobb,  8  Id.  809;  Whiioomb  y. 
WhUing,  Dong.  629;  Jackson  y.  Fairbank,  2  H.  BL  84iD. 

It  is  unnecessary  to  enter  farther  into  the  argament,  as  the 
point  before  the  coart,  so  far  from  possessing  noyelty,  has  re- 
ceiyed  frequent  and  uniform  determinations.    In  Whitoomb  y. 
Whiting,  Doug.  629,  decided  as  far  back  as  the  year  1781,  it 
was  adjudged  that  the  acknowledgment  of  one  out  of  seyeral 
makers  of  a  joint  and  seyeral  promissory  note  takes  it  out  of 
the  statute  of  limitations  as  against  the  others.    "  Payment  by 
one,''  said  Lord  Mansfield,  "  is  payment  for  all,  the  one  acting 
yirtually  as  agent  for  the  rest;  and  in  the  same  manner,  an  ad- 
mission by  one  is  an  admission  by  all,  and  the  law  raises  the 
promise  to  pay  when  the  debt  is  admitted  to  be  due."    The 
point  was  afterwards  determined  in  the  same  manner  in  «7adb- 
Sony.  Ibirbanks,  2  H.  Bl.  840,  and  it  is  entirely  at  rest  in  West- 
minster Hall.  In  the  state  of  New  York  a  similar  determination 
.  was  made  in  Smilh  y.  Ludlow ,  6  Johns.  267,  and  the  adjudication 
was  followed  up  in  the  recent  case  of  Johnson  y.  Bearddee,  15 
Id.  8.    And  although  the  same  decision  was  not  directly  made 
in  Clemenison  y.  WiUiams,  8  Cranch,  72,  it  is  fairly  to  be  im« 
plied,  the  principle  not  haying  been  questioned  by  the  court, 
but  the  acknowledgment  being  declared  to  be  insufficient.    Not 
a  determination  has  been  made,  so  far  as  my  knowledge  extends, 
impugning  the  principle  of  the  decisions  before  mentioned, 
except  the  ancient  case  of  Bland  y.  Easdirig,  2  Yent.  161,  ad- 
judged in  1  and  2  of  William  and  Haiy,  which  case  was  oyer- 
ruleii  in  WhUcovnb  y.  WhiUng,  and  since  has  been  uniformly 
considered  not  to  be  law. 

The  case  under  discussion  was  detenmned  coneetly,  and 
there  is  no  error  in  the  decision. 

The  other  judges  were  of  the  same  opinion. 

Judgment  to  be  affirmed. 

Im  note  to  CftsvdM  y.  O^Asfii;  6  Am.  Dmi  i7& 


July,  1882.]  Haflb  v.  Wwhtiuh.  149 

MaPLBS  t;.  WiGHTMAN. 
[4  oomr.  tra.] 

Ohruobov  ImnufT— fiusnr.— ContraotB mad*  by  an  iahnk  a^dni*  hit 
ntantt  n»  void.  Aooordm^y  wliere  an  in&nt  ezeontod  a  pvoauHOtj 
aote  at  soicljv  siuli  eontnMi  u  againat  lua  intorast  android. 

Aflomi  on  a  pionuBsoiy  note  alleged  to  baye  been  made  by 
the  defendant  jointly  and  aeyerally  with  another  in  the  town  of 
Norwich.  It  was  proved  that  defendant  was  a  minor  at  the 
time  the  note  was  made  and  that  the  defendant  signed  the  same 
in&oat  the  limits  of  Norwich.  The  evidence  of  a  promise  by 
&e  defendant  after  arriving  at  age,  to  show  that  he  had  prom- 
ised, within  the  limits  of  Norwich ,  to  pay  the  note,  was  rejected, 
and  a  verdict  directed  for  the  defendant. 

Yezdiet  accordingly  and  motion  for  a  new  trial. 

CMdard  and  C,  Perkins,  for  the  motion. 
Ourleyand  Hill,  contra. 

HosifiB,  C.  J.  The  plaintiff  has  declared  on  a  promissoxy 
note,  made  in  the  ci(y  of  Norwich,  and  under  the  plea  of  non» 
QMtmptU,  it  appeared  to  have  been  executed  by  the  defendant, 
when  an  infant  under  the  government  of  a  guardian,  and  at 
Bosrah,  without  the  said  city,  and  as  the  surety  of  EUsha  Wight- 
man.  The  declaration  of  the  plaintiff  would  have  been  insuffi- 
cient, unless  it  had  contained  the  averment,  that  the  note  was 
executed  within  the  city  of  Norwich:  Wooster  v.  Pamons, 
Siiby,  27.  On  a  point  so  perfectly  familiar  as  this,  all  argu- 
ment is  superfluous.  It  has  often  been  established  by  direct 
decision,  and  rests  likewise  on  the  invariable  practice  and  uni 
▼enal  understanding  of  nearly  forty  years  continuance.  By  the 
plea  of  nort'OssumpsU,  the  plaintiff's  averment  was  traversed, 
and  the  burden  of  proof  according  to  the  general  principle  of 
c^ence,  devolved  on  him  who  took  the  affirmative  of  the 
issue.  The  allegation  that  the  note  was  executed  in  the  city  of 
liloTwich,  was  disproved;  and  hence  the  city  court  had  no  juris- 
diction. The  adjudication  of  this  point  settles  the  case  con- 
dudfely  against  the  plaintiff. 

Hach  controversy  has  existed  at  common  law  relative  to  the 
contracts  of  infants;  whether  under  given  circumstances  they 
ue  void  or  voidable  but  the  diversity  of  opinion  on  this  ques- 
tion sabsisting  between  enlightened  jurists,  I  do  not  feel  myself 
called  on  to  discuss.  The  statute  on  this  subject  provides, 
"  that  no  person  under  the  government  of  a  parent,  guardian 
or  master,  shall  be  able  to  make  any  contract  or  bargain,  which 
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in  the  law  shall  be  aooounted  Talid:"  Tit  107,  s.  2,  p.  487,  ed. 
1808.    In  the  case  of  Jbop  t.  Ibdd,  2  Boot.  109,  the  court  con- 
sidered the  above  statute,  to  use  their  expression  as  raisine^  the 
common  law,  and  rendering  absolntelj  void,  all  contracts  mada 
within  its  prohibition.    In  Sogers  v.  Eurd,  4  Day.  67  [4  Am. 
Deo.  182],  the  construction  of  the  statute  came  a  second  time 
under  review;  and  the  court  again  decided,  that  all  contracts 
made  by  infants  against  their  interests  were  void.    In  deliver- 
ing their  opinion,  they  say:  "  It  cannot  be  supposed  that  the 
legislature  intended  to  introduce  regulations,  merely  in  affirm- 
ance of  the  common  law.    What  was  then  their  intent  in  pass- 
ing this  law  ?   It  is  evident  that  they  did  not  intend  to  deprive 
infants  of  the  power  of  ma,ting  contracts  for  their  benefit,  nor 
did  they  mean,  by  using  the  expression  'accounted  valid,'  to 
leave  their  contracts  as  to  their  being  void  or  voidable  on  the 
same  footing  a^  at  the  common  law.    They  must  have  con- 
templated contracts  not  for  their  apparent  benefit;  and  their 
object  must  have  been  to  render  them  incapable  of  wiftViTig 
such  contracts.    Though  the  term  '  accounted  valid,' may  be 
satisfied  by  considering  them  voidable  only,  yet  it  is  evident, 
that  the  legislature  intended  by  this  phrase,  to  enact,  that  the 
contracts  of  infants  should  be  absolutely  void,  for  such  would 
be  the  common  understanding  of  the  term;  and  there  could 
be  no  reason  for  making  the  law  unless  such  was  the  mean- 
ing of  it;  for  otherwise  the  statute  has  no  effect  and  leaves  the 
matter  as  it  was  before  at  common  law.    Such  has  ever  since 
been  the  general  understanding  of  courts,  respecting  the  con- 
struction of  this  statute."    Again:    "  The  plain  principle  is 
that  all  contracts  made  by  infants  against  their  interest  are 
void;  and  that  all  'with  the  semblance  of  advantage  are  void- 
able." 

These  concuning  determinations  of  the  supreme  couit,  have 
established  the  law  beyond  dispute,  and  subjected  the  contract 
sued  upon  to  the  test  of  a  simple  inquiry;  is  the  contract  op- 
posed to  the  interest  of  the  infant,  or  has  it  a  semblance  of 
advantage  in  his  favor  ?  On  this  subject  who  can  entertain  a 
doubt  ?  The  infant  could  derive  in  any  event  no  possible  benefit 
from  the  agreement.  He  was  a  surety  only;  and  while  incapa- 
ble of  governing  his  own  concerns  and  placed  under  the  tutel* 
age  of  another,  he  is  entangled  in  a  measure  of  no  profit,  but 
of  undoubted  hazard.  The  contract  is  unquestionably  void  to 
all  intents  and  purposes. 

The  other  judges  were  of  the  same  opinion. 

New  trial  not  to  be  granted. 
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Aldbioh  v.  Sjnnst. 

JvpoHBrr  ov  Avouhze  Statb— JuBxasicnoN. — ^In  otder  that  a  JodgiiMnt 
ohteined  in  another  steto  should  bo  oonduiTO  and  vnimpeaohablo  in 
eveiy  oflier  state,  tho  ooorfc  pronoondng  the  jadgment  must  have  had 
jmisdiciion;  and  such  judgment  is  of  no  vaUdity  where  the  person 
bad  no  legal  notice  to  appear,  and  where,  in  fact,  there  was  no  appear- 


Smnvcx  of  Wabt  or  Jubisdiotion. — ^Although  the  record  of  snoh  jndg- 
osBt  states  the  appearance  of  the  defendant  by  his  attorney,  evidence  is 
sdmissibLe  showing  that  he  had  no  legal  notice  and  did  not  appear. 

Debt  on  a  judgment  recovered  against  defendant  in  the  sn* 
preme  jadicial  court  of  Bhode  Island.  The  defendant  pleaded 
that  he  had  neyer  been  personally  served  with  process  in  the 
aci^n  in  Bhode  Island;  that  he  had  never  been  an  inhabitant 
of  that  state,  and  that  at  the  time  of  the  rendition  of  the  jadg- 
ment he  was,  and  ever  since  has  been,  an  inhabitant  of  this 
state.  Plaintiff  replied  that  defendant  had  been  legally  served 
ai»»iding  to  the  laws  of  Bhode  Island,  and  had  appeared  by 
tttomey.  Evidence  offered  by  the  defendant  to  prove  his  plea 
in  bar,  and  that  he  had  never  authorized  any  attorney  to  appear 
for  him,  was  rejected,  and  verdict  given  for  the  plaintiff.  Mo- 
tion for  a  new  trial. 

Qoddard,  in  support  of  the  motion. 

Daggett  and  J.  WiBicnMy  contra, 

HoncEB,  C.  J.  Foreign  judgments  are  prima  facie  evidence 
of  debt,  and  to  be  presumed  just  until  the  contrary  is  proved; 
bat  if  they  are  shown  to  be  unjust  or  irregular,  a  suit  upon  them 
will  not  be  sustained:  Walker  v.  Witter^  Doug.  1. 

The  judgment  of  a  court  of  a  sister  state  is  not  to  be  placed 
on  the  same  footing  of  a  foreign  judgment,  but  has  all  the 
validity  provided  by  the  constitution  of  the  United  States.  The 
firet  section  of  the  fourth  article  of  that  instrument  declares 
"  that  fall  faith  and  credit  shall  be  given  in  each  state  to  the 
poblic  acts,  records,  and  judicial  proceedings  of  every  other 
Btate;  and  the  congress  may,  by  general  laws,  prescribe  the 
numner  in  which  such  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof.''  By  the  above  terms  of  the 
constitution,  complete  and  plenaiy  provision  was  made,  giving 
to  judgments  duly  rendered  in  either  state  conclusive  and  un- 
impeachable validity  in  all  the  states.    If  by  the  expression. 
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"  fall  faith  and  credit/'  it  was  only  intended  to  place  the  jad^* 
ments  duly  rendered  in  the  respeotiTe  states  on  the  same  foiui- 
dation  with  foreign  judgmentSy  where  the  common  law  had  placed 
them,  the  enactment  would  be  idle,  and  beneath  the  valuable 
instrument  containing  it.  From  the  political  connection  be- 
tween the  states,  and  the  principles  of  courtesy  and  mutual 
confidence,  applicable  to  the  friendly  relations  subsisting 
tween  them,  it  is  reasonable  to  infer  that  more  respect 
intended  to  be  paid  to  the  adjudications  of  their  courts  than  t€^ 
those  of  foreign  nations. 

The  result  to  which  I  have  come  in  the  case  before  the  court, 
renders  a  particular  discussion  of  this  point  unnecessary;  aiid 
equally  so  has  it  been  made  by  the  harmonious  opinions  of  ser-* 
eral  respectable  judiciaries,  and  more  particularly  by  the 
adjudications  of  the  supreme  court  of  the  United  States  on  the 
matter  in  question.  That  a  judgment  duly  rendered  before  the 
courts  of  one  of  the  United  States  is  conclusive  in  another, 
adjudged  by  the  circuit  court  of  the  United  States,  in  the 
of  Armstrong  v.  Carson^  2  Dall.  802.  To  the  same  effect  were 
the  dedsions  of  the  supreme  court  of  the  United  States  in  MiUs 
V.  Duryee,  7  Cranch,  481,  and  in  Hampton  v.  McConwU^  3 
Wheat.  284.  Similar  determinations  were  made  by  the  supreme 
court  of  Massachusetts  in  BisseU  v.  Briggs,  9  Mass.  462  [6  Am. 
Dec.  88],  and  in  Jacobs  v.  Mull,  12  Id.  25.  In  North  Carolina, 
South  Carolina,  and  New  Jersey,  judgments  to  the  same  effect 
have  been  rendered:  Wade  v.  Wade,  Cam.  &  N.  486;  Coleman  v. 
Guardians  of  Negro  Ben,  2  Bay,  485;  Curtis  v.  CHbbs,  1  Penn. 
899;  and  a  like  adjudication  was  had  by  the  supreme  court  of 
the  state  of  New  York,  in  the  case  of  Andrews  v.  Montgomery,  19 
Johns.  162,  post;  and  similar  determinations  were  made  by  the 
superior  court  of  this  state  in  Kibbe  v.  KUtbe,  Eirby,  124,  and 
Smith  V.  Bhoades,  1  Day,  168. 

Admitting  as  I  do  most  fully,  that  a  judgment  rendered  in  a 
^sister  state,  by  a  court  which  has  jurisdiction  of  the  subject- 
.matter  and  parties,  is  conclusive  and  unimpeachable;  I  am 
^ually  dear  that  where  the  defendant  neither  appeared  nor  had 
legal  notice  to  appear,  a  judgment  against  him  is  invalid,  and 
ought  not  to  be  enforced.  So  far  as  my  knowledge  extends,  no 
decision  has  been  had  giving  validity  to  a  judgment  under  the 
circumstances  last  mentioned.  The  cases  of  MUls  v.  Duryee,  7 
Cranch,  481,  and  Hampton  v.  MoConneU,  8  Wheat.  234,  have  no 
relevancy  to  the  point  under  discussion.  In  both  these  cases, 
the  defendants  were  within  the  jurisdiction  of  the  courts  whose 
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jadgmenta  irere  qnoBiioned,  and  having  had  notice  to  appear, 
they  in  fact  appeared  and  made  defense.  The  courts  did  not, 
nor  eoold  they,  express  an  opinion  on  the  present  point  of  in- 
qnixy,  unless  thej  traveled  out  of  the  record.  In  SUchcock  t. 
Jtdbm,  1  Oai  460,  the  jadges  Invingston  and  Thompson,  after 
htmmg  admitted  the  condosiTeness  of  judgments  when  dnly 
rendered,  expressed  decisiTe  opinions  on  the  point  now  undor 
dneoasion. 

Speaking  of  determinations  without  personal  summons  or 
azrest,  it  was  said  by  livingston,  J.:  ** Perhaps  we  possess 
the  power,  and  I  think  we  do,  in  extraordinary  cases,  and  where 
ifc  is  manifest  the  proceedings  have  been  ex  parte,  of  considering 
them  as  exceptions  to  the  general  law,  and  as  not  contemplated 
by  the  constitution.  Now  no  Tiolence  is  done  to  my  under- 
■tanding  of  this  article  in  the  constitution,  in  saying  that  it  does 
not  embrace  a  judgment  which  has  been  rendered  against  a 
party  to  whom  no  opportunity  was  ofTered  of  contesting  his 
adTenary's  demand,  and  who,  instead  of  being  defended  by 
himself  or  by  counsel  of  his  own  choice^  has  no  other  representa- 
ti?e  than  an  old  blanket  or  a  log  of  wood.  A  sentence  thus 
detenoined,  in  defiance  of  the  maxim  '  audi  alteram  partem,' 
deserres  not  the  name  of  a  judgment/'  '  *  I  think,"  said  Thomp- 
son, J.,*'  the  rule  laid  down  by  the  court  in  the  case  of  Kibbe  v. 
£tUe,  aboTe  cited,  is  founded  in  justice  and  good  sense;  that 
the  judgments  of  courts  in  sister  states  ought  to  receive  full 
credence  where  both  parties  were  within  the  jurisdiction  of  the 
court  at  the  time  of  commencing  the  suit,  and  were  duly  served 
with  process,  and  had,  or  might  have  had,  a  fair  trial  of  the 
cause." 

In  JBZftuTO  V.  Woodworth,  5  Johns.  41  [4  Am.  Dec.  821],  which 
▼as  an  action  of  debt  on  a  judgment  recovered  against  a  person 
in  the  state  of  Massachusetts,  domiciliated  in  the  state  of  New 
lork,  it  was  adjudged  that  the  suit  could  not  be  sustained. 
"To  hind  a  defendant  personally  by  a  judgment,  said  one  of 
the  judges,  when  he  was  never  personally  summoned,  nor  had 
notice  of  the  proceeding,  would  be  contraiy  to  the  first  princi- 
ples of  justice/'  This  determination  had  been  followed  by 
sinukr  decisions  in  the  same  court  in  Bobin^on  v.  Ward,  8 
Johns.  86  [6  Am.  Dec.  327 J;  Fenion  v.  Oarlick,  8  Id.  194;  Pawl- 
ing V.  Wilson,  18  Id.  192;  Borden  v.  Fitch,  15  Id.  121  [8  Am. 
Dee.  225]. 

In  the  state  of  Massachusetts  the  subject  underwent  a  very 
ible  discussion  by  the  late  learned  Chief  Justice  Parsons,  in 
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BisaeU  t.  Briggs,  9  Mass.  462  [6  Am.  Deo.  88].     ''  Neittuir  our 
own  statutes/'  said  he,  *'nor  the  federal  oonstitation,  nor  the 
act  of  congress,  had  any  intention  of  enlarging,  restraining^  or 
in  any  manner  operating  upon  the  jurisdiction  of  the  legisLi- 
tures,  or  of  the  courts  of  any  of  the  United  States.    The  3iui»- 
diotion  remains  as  it  was  before,  and  the  public  acts,  records, 
and  judicial  proceedings,  contemplated,  and  to  which  full  faith 
and  credit  are  to  be  given,  are  such  as  are  within  the  jurisdio- 
tion  of  the  state,  whence  they  shall  be  taken.    Wheneyer,  there- 
fore, a  record  of  a  judgment  of  any  court  of  any  state,  is  pro- 
duced  as  condusive  evidence,  the  jurisdiction  of  the  court 
rendering  it,  is  open  to  inquiry;  and  if  it  should  appear  that 
the  court  had  no  jurisdiction  in  the  case,  no  faith  or  credit 
whatever  will  be  given  to  the  judgment.    In  order  to  entitle  the 
judgment  rendered  in  any  court  of  the  United  States  to  the  full 
faith  and  credit  mentioned  in  the  federal  constitution,  the  court 
must  have  had  jurisdiction,  not  only  of  the  cause,  but  of  the 
parties."    In  this  opinion  the  other  judges  concurred,  and  the 
decision  has  been  followed  by  a  similar  determination  in  Jacobs 
V.  HvU,  12  Mass.  25.    In  the  state  of  Connecticut  judgment  to 
the  same  effect,  was  given  by  the  superior  court  in  Ebbe  v. 
Kibbe,  Eirby,  124,  succeeded  by  the  case  of  8mUh  v.  Shoadea,  1 
Day,  186,  in  the  adjudication  of  which  the  same  point,  although 
not  expressly  adjudged,  is  clearly  implied. 

These  uniform  and  concurring  opinions  of  the  most- respect- 
able and  learned  judges,  are  entitled  to  the  highest  deference. 
The  principle  involved  in  them  is  fully  sanctioned  by  the  deter- 
minations in  Westminster  Hall.  In  Usher  v.  Lane,  3  Wils.  197, 
it  was  said  by  Lord  Ch.  J.  DeGrey,  when  speaking  of  the  sup- 
posed default  of  a  Mrs.  Fisher,  that  '*  She  made  no  default,  for 
it  appears  she  never  was  summoned  or  had  notice,  which  is  con- 
trary to  the  first  principles  of  justice/'  And  in  Btu^uman  v. 
Bmclcer,  9  East,  192,  the  court  adjudged  that  the  law  will  not 
raise  a  promise  upon  a  judgment  obtained  by  de&ult  against  a 
person  in  one  of  the  colonies  who  was  summoned  only  by  nail- 
ing a  copy  of  the  declaration  on  the  court-house  door. 

Independent  of  decisions,  on  the  foundation  of  principle  only, 
I  can  entertain  no  doubt  relative  to  the  construction  of  the  con- 
stitution of  the  United  States.  In  expounding  this  instrument 
adherence  must  not  be  had  to  the  letter,  in  opposition  to  the 
reason  and  spirit  of  the  enactment;  and  hence,  to  effectuate  the 
object  intended  it  is  even  proper  to  deviate  from  the  usual  sense 
of  the  words.    Where  they  admit  of  different  intendments,  that 
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moat  be  aeleoied  which  is  most  oonsonaat  to  the  object  in  Tiew. 
Eveiy  Lztocpietation  which  leads  to  an  absurdity  ought  to  h6 
aTdded;  and  that  is  properly  denominated  absurd  which  is 
morally  impossible,  or  so  contraiy  to  reason  that  it  cannot  be 
attnbated  to  a  man  in  his  right  senses.  "  When  rights  are  in- 
fringed," said  C.  J.  Ifarshall,  "  while  fondamental  principles 
are  oreithrowny  the  legisUtiye  intention  must  be  expressed  with 
irresistible  deamess,  to  induce  a  court  of  justice  to  suppose  a 
deagn  to  effect  such  objects."  The  words  *  *  full  faith  and  credit 
fihsQ  be  giren  in  each  state  to  the  records  and  judicial  proceed- 
ings of  erery  other  state/'  do  not  comprise  that  unquestionably 
deu  and  definite  expression  of  intention  which  precludes  con- 
■bmetion.  The  most  plenaxy  faith  and  credit,  undoubtedly, 
most  be  giyen;  but  the  sole  dilBculty  consists  in  precisely  ascer- 
taimng  the  subject  of  this  confidence. 

What  IS  intended  by  "  the  records  and  judicial  proceedings 
of  erery  other  State?"    The  words  are  sufficiently  comprehen- 
m  to  embrace  erery  judgment  in  fact;  and,  on  the  other  hand, 
thsj  inay  rationally  be  satisfied  by  a  limitation  to  such  judg- 
zQenis  only  as  are  duly  rendered  by  a  court  of  competent  juris- 
diction against  those  who  appeared  to  defend  or  who  were  legally 
notified  to  appear.    To  adopt  the  former  construction  were  un* 
leaaonable  and  absurd.    A  more  preposterous  proposition  can- 
not be  adranced;  one  more  contrary  to  reason  and  justice;  more 
injurious  to  the  absolute  rights  of  man,  or  to  fundamental 
ptineiple,  than  that  a  person  shall  be  invincibly  bound  by  a 
jodgment  obtained  against  him  without  notice.    Audi  dUeram 
paiaa  is  a  maxim  equally  just  and  indisputable;  and  when  from 
ibis  acknowledged  principle  there  is  a  departure,  if  estate  is 
thereby  subjected  to  an  ex  parte  judgment,  the  right  of  property 
is'nolaied,  and  if  the  body  is  plunged  in  a  prison  the  more  im- 
portant right  of  personal  liberty  is  destroyed.    It  cannot  reason- 
ablj  be  presumed  that  it  was  intended,  by  the  constitution  of 
tbe  United  States,  to  effectuate  such  glaring  injustice;  nor  is 
there  any  reason  to  believe  it  derived  from  the  phraseology  of 
that  valuable  instrument.    To  the  expression  **  the  records  and 
judicial  proceedings,"  annex  the  just  and  reasonable  limitation 
before  mentioned,  that  they  are  such  and  such  only,  as  are  duly 
iCBdered  by  a  court  of  competent  jurisdiction  against  those  who 
^ppeered  to  defend,  or  who  were  legally  notified  to  appear;  and 
vhile  the  absurdity  of  a  more  comprehensive  provision  is  avoided, 
there  is  scarcely  a  departure  from  the  popular  meaning  of  the 
^ords.    The  qualification  alluded  to,  is  a  necessary  suhirUeUi^ 
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giiur^  t:  reach  the  just  meaiUDg  of  the  oonstitatioii^  and  avoid 
eonstmction  too  unreasonable  and  oppressiye  for  a  momaiii  to 
be  admitted. 

No  sufficient  objection  arises  from  the  expression  in  the 
record  that  the  defendant  appeared  bj  his  attorney.  The  atten- 
tion of  the  court  is  seldom  if  ever  called  to  the  inquiry,  unless 
specially  directed  to  it,  whether  a  person  claiming  to  be  the 
attorney  of  the  party  is  really  such;  and  the  record  by  the 
management  of  the  plaintiff,  need  never  be  destitute  of  this 
affirmation.  In  Bobion  v.  EaUm,  1  T.  B.  62,  Lord  ManHJieM 
permitted  the  defendant  to  show  that  the  person  declared  in 
the  record  in  a  former  case  to  be  his  attorney,  was  not  his 
attorney.  ''The  record  of  the  common  pleas,"  said  he 
"  amounts  to  no  more  than  this:  that  the  attorney  proeeeated 
the  suit  in  the  plaintiff's  name." 

In  conclusion  J  am  unhesitatingly  of  opinion  that  the  testi- 
mony offered  by  the  defendant  in  this  case,  should  have  been 
received.  So  far  as  relates  to  the  property  said  to  be  attached 
in  the  state  of  Bhode  Island,  the  proceeding  was  in  rem;  PhdpB 
V.  EoUcer^  1  Dall.  271;  KUbum  v.  Woodioorth,  6  Johns.  87  [4 
Am.  Dec.  821];  Pawling  v.  TFtbon,  18  Id.  182,  but  as  against 
the  defendant,  if  he  was  not  notified  to  appear  and  did  not 
appear  and  defend,  the  judgment  rendered  against  him  is  of  no 
validity. 

The  other  judges  were  of  the  same  opinion. 

New  trial  granted. 

Seo  the  ezunination  of  this  nibjoot  In  notd  to  JSoriM  v.  Af^H  ^ 
Deo.86. 


Tbbat  V.  Browning. 

[4  Oo«.  iOS.] 

TiBXAKCX  nr  SLAHnsB.— The  words  chaiged  wero  that  **  the  pltlntiff  had 
had  a  hastaad  child;**  and  the  words  proved  were:  "If  I  have  not  been 
misinfonnedy  the  plaintiff  had  a  bastard  child."  It  was  held  no  vaii- 
sace. 

EviDENOX  TS  MmGATioir. — ^Reports  in  circulation  that  the  pUdntiff  had 
been  guilty  of  the  crime  cbaiged,  may  be  given  in  evidenoe  by  the  de- 
fendant as  evidence  of  character  to  mitigate  damages. 

fivTOBNdK  TO  Jtranrr  kot  AniOBaiBLE. — ^Byidence  on  the  general  iasne  witb- 
oat  notice,  for  the  purpose  of  mitigating  damages,  which  amoanta  to  s 
justification  of  the  charge,  is  not  admissible. 

SLAimxB  against  Browning  and  his  wife  Catharine.    The  dec- 
laration laid  the  words  as  spoken  by  the  defendant  CSathanne 
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of  the  plaintiiF  Eliza  S.  Treat,  and  as  follows:  "  She  had  a 
child  in  the  dtj  of  New  York,  and  her  father  is  sopporting  it." 
"  She  has  been  goiUy  of  fomioaiaon  and  has  had  a  bastard 
child."  "  She  was  pregnant  with  a  bastard  child;  and  was,  by 
her  parents  carried  away  from  home  for  the  pnrpose  of  con- 
cealing her  pregnancy  and  the  birth  of  the  child,  of  which  she 
was  deHyered  in  the  city  of  New  Tork;  and  I  have  seen  a  man 
in  New  York  who  has  seen  the  child  and  the  child  is  supported 
bj  her  father,  Amos  Treat/'  General  issae  jAeaded,  without 
ootioe  of  justification.  The  defendant,  to  prove  that  the  words 
were  not  spoken  in  the  same  sense  and  manner  as  alleged,  in- 
trodneed  testimony  to  the  effect  that  Catharine  had  said:  "0 
she  had  not  been  misinformed,  Eliza  Treat  had  a  child,"  etc, 
and  tiut  she  said:  ''  I  do  not  know  the  truth  of  it,  but  that  is 
what  they  do  say."  But  the  witness  who  testified  to  the  utter- 
ing the  words  in  this  manner,  further  testified  that  Mrs.  Brown- 
ing; was  Tery  angry  when  she  spoke  them,  and  seemed  desiroua 
of  haring  them  gain  belief.  The  judge  refused  to  instruct  the 
joiy  that  the  words  proved  did  not  support  the  declaration. 

The  defendants  offered  to  prove  that  Mrs.  Browning  was  not 
the  author  of  the  story  concerning  plaintiff,  but  that  it  waa 
matter  of  common  report.  The  presiding  judge  rejected  such 
tndenoe,  except  for  the  purpose  of  establishing  the  bad  charac- 
ter of  the  plaintiff.  The  defendant  then  went  into  considera- 
tion of  the  various  reports  unfavorable  to  the  character  of  the 
plaintiff  for  chastity. 

To  mitigate  the  damages  defendants  offered  certain  eridence, 
which  appears  from  the  opinion,  this  eridence  was  not  admitted. 
The  defendants  endeavored  to  impeach  the  character  of  Bill, 
one  of  the  plaintiff's  witnesses,  by  the  testimony  of  Parks,  who 
Bwoie  that  Bill's,  character  was  not  on  a  par  with  that  of  man- 
Und  in  general.  On  the  cross-examination.  Parks  was  asked 
whether  he  had  not,  two  years  before,  given  a  certificate  of 
Bill  8  good  character  for  truth.  The  question  was  objected  to 
ud  ruled  out.  The  defendants  then  offered  to  prove  that, 
■obeequent  to  speaking  the  words  and  before  this  action,. 
Catharine  held  a  conversation  with  plaintiff's  father,  in  which 
the  author  of  the  report  was  told,  and  from  whom  she  heard  it. 
The  eiidence  was  rejected. 

Verdict  for  the  plaintiff  for  one  thousand  dollars  damages; 
BKitton  for  a  new  trial. 

^^^getf  and  Lanman,  in  support  of  the  motkm 

Ooidard  and  Srainard,  contra. 
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HosusBy  0.  J.    The  plaintiff's  declaration  contaana  three 
of  words  of  precisely  the  same  import^  each  of  them  in  sab- 
stance,  comprising  the  charge  of  fomicatipn. 

1.  One  Davis,  a  witness  adduced  by  the  defendants,  testified, 
to  the  speaking  by  Catharine  Browning  of  the  words  alleged! 
with  the  prefatory  expression:  "If  I  am  not  misinformed*'' 
The  source  from  whence  the  imputation  originated,  whether 
from  the  wicked  imagination  of  the  speaker,  or  by  informaiioa 
deriyed  from  others,  has  no  materiality  on  a  question  whieh  re- 
spects the  meaning  of  the  words  published.  If  a  person  atter 
of  another,  "  She  is  a  prostitute,"  or  ''  If  I  am  not  misinformed, 
she  is  a  prostitute."  The  essential  charge,  in  both  instances, 
is  constructiyely  the  same,  or  this  unhappy  consequence  must 
inevitably  i^esult,  that,  by  a  mode  of  phraseology  which  ii 
cates  that  the  person  speaking  had  heard  the  crime  h 
slander  might  be  propagated  with  impunity.  If  this  were  not 
the  legal  construction,  malice  would  not  desire,  nor  could  it  de- 
vise, a  better  shield  of  protection  from  suit  for  the  publication 
of  the  most  wanton  calumny.  The  point  in  question  has  been 
long  and  uniformly  setUed,  so  that,  on  this  subject,  no  doubt 
can  or  ought  to  exist:  Herle  v.  Osgood,  1  Yent.  50;  Peienbarou^ 
V.  Mordant,  1  Lev.  277;  8Hch  v.  Wisedom,  Cro.  Eliz.  848;  Syden- 
ham V.  Man,  Cro.  Jac.  407;  Oldham  v.  Feake,  2  Bl.  Bep.  759; 
Peake  v.  Oldham,  Cowp.  275;  MiUer  v.  MiUer,  8  Johns.  74. 

2.  In  mitigation  of  damages,  the  defendants  offered  evidence 
of  general  reports  that  the  plaintiff  had  committed  the  alleged 
crime,  which  the  judge  admitted,  but  as  proof  only  of  charac- 
ter. It  is  now  insisted  that  by  this  common  fame  or  reputation, 
for  it  was  nothing  more,  the  charge  of  fornication  was  proved; 
and  that  the  restriction  under  which  the  testimony  had  been 
received  was  incorrect.  To  this  argument  it  may  be  condusiTely 
replied,  that  if  the  evidence  went  beyond  the  proof  of  reputa- 
tion, it  should  have  been  rejected,  as  there  had  been  no  notice 
of  the  intended  justification:  Bailey  v.  Hyde,  8  Com.  463.  The 
discrimination  of  the  court,  however,  was  sound,  by  admitting 
reports  to  have  all  the  efficacy  they  possess.  They  are  hearsay, 
only,  and  evincive  of  character,  which  alone  is  susceptible  of 
evidence  founded  on  the  opinions  of  men;  but  specific  facts  are 
established  by  testimony  founded  in  knowledge,  and  not  on 
common  fame.  On  a  critical  examination,  it  is  apparent  that 
the  cases  which  have  sanctioned  the  admission  of  general 
reports  have  not  gone  beyond  these  bounds:  Leioeeler  ▼.  WaUer^ 
2  Campb.  251;  —  v.  Ifoor,  1  Man.  &  SeL  286. 
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3.  The  court  rejected  testimony  offered  to  prove  in  mitigation 
of  damages  that  prior  to  the  publication  of  the  words  hy  the 
defendanty  Catharine,  she  had  heard  them  from  a  Mrs.  Brown- 
ing; and  this  has  given  rise  to  another  objection.  The  cases 
wldeh  have  been  decided  on  this  subject  do  not  harmonise;  but 
the  praponderance  of  the  determinations^  in  my  judgment,  is 
against  the  admission  of  the  proffered  testimony.  In  Leider  y. 
Smilh,  2  Boot,  24,  hearsay  was  admitted  in  mitigation  of  dam- 
ages; bat  from  the  vexy  brief  report  of  the  case,  comprising 
neither  the  argument,  the  ground  of  decision,  nor  the  citation  of 
any  aathority,  it  was  obviously  too  little  considered  to  estab- 
lish a  doctrine  of  great  practical  importance.  And  in  Ifbrrts  v. 
Diume,  1  Binn^  90,  in  a  case  at  nisi  prius  before  Tilghman,  0.  J., 
it  was  adjudged  that  in  mitigation  of  damages,  the  defendant 
mi^t  prove  that  he  did  not  originally  devise  a  libel  of  which  he 
vas  the  publisher. 

On  the  other  hand,  in  MUIer  t.  Spencer^  1  Holt,  634,  evidence 
of  the  above  description,  offered  by  the  defendant,  was  repelled 
^  Gibhs,  C.  J. ,  who  observed  in  giving  his  opinion,  that "  If  an 
action  be  brought  against  A.  for  calling  B.  a  thief,  it  is  no  de- 
fense for  A.,  under  the  general  issue,  to  prove  that  he  was  told 
so  by  0.  A.  is  answerable  for  the  full  measure  of  his  slander.'" 
To  the  same  effect  was  the  determination  in  WoIooUy.  HaU,  6 
Hass.  514  [4  Am.  Dec.  178],  and  in  assigning  the  reasons,  it 
vw  aaid  by  Parsons,  0.  J.:  "The  plaintiff  could  have  no 
notice  from  the  pleadings  to  meet  this  evidence,  and  when  reg- 
^dazlj  seeking  redress  for  an  injury  from  the  defendant,  he 
might  be  overwhelmed  by  particular  scandal,  which  could  not 
^  tnused  to  any  author,  or  if  it  could,  might  be  disproved." 
In  Kennedy  v.  Gregory,  1  Binn.  85,  the  same  opinion  was  em- 
Allseed  by  two  judges  out  of  three,  although  from  the  special 
^inwnstances  of  the  case  the  testimony  was  admitted.  "I 
dttlknge," said  Smith,  J.,  ''ingenuity  to  point  out  one  evil 
vhich  would  result  from  such  evidence  being  given  as  matter  of 
jostification,  without  notice,  which  would  not  follow,  to  almost 
the  same  degree,  were  it  allowed  in  mitigation  of  damages/'  and 
I  un  incapable  of  resisting  the  same  conclusion. 

When  I  consider  the  case  on  principle,  I  am  strongly  im- 
pelled to  the  opinion  that  the  offered  testimony  was  rightly 
rejected.  The  argument  for  its  admission  proceeds  on  the 
gnrand  that  the  evidence  would  diminish  the  presumption  of 
'(^^lioe,  and  of  consequence  lessen  the  damages.  It  is  an  indis- 
putable tmth,  that  evidence  which  falls  short  of  a  justification. 
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may  be  competent  to  mitigate  damages,  and  that  to  this  end, 
sach  facts  and  circumstances  as  show  a  ground  of  suspicion^  not 
amounting  to  actual  proof  of  guilt,  are  admissible  in  evidence: 
Knobell  y.  FuUer,  Peake's  Ey.  287,  288.  But  the  case  supposed 
is  not  the  one  on  trial;  for  the  declaration  of  ICrs.  Browning, 
which  occasioned  one  of  the  defendants  to  publish  the  words  in 
suit,  are  not  "facts  or  circumstances  which  show  a  ground 
of  suspicion,''  within  the  meaning  of  the  aboTC  determination. 
It  likewise  must  be  admitted,  that  facts  which  tend  to  dimin* 
ish  the  presumption  of  malice  are  sometimes  competent 
proof,  and  by  the  defendant  it  is  imagined  that  they  al- 
ways are,  but  this  supposition  is  evidently  unfounded.  Mialioe 
undoubtedly  is  an  essential  ingredient  in  an  action  of  slander, 
and  in  all  cases  where  the  degree  of  this  property  of  the  mind 
appears  in  evidence,  it  will  affect  the  damages. 

But  the  question  now  tmder  discussion  is  not  what  is  the 
effect  of  evidence  when  lawfully  admitted,  but  it  is  whether 
mere  hearsay,  of  which  the  plaintiff  had  neither  notice,  knowl- 
edge, nor  anticipation,  is  competent  testimony,  because,  if  re- 
ceived, it  will  lessen  the  presumption  of  malice.  Oommon 
sense  and  natural  justice  speak  a  very  different  language.  If 
the  defendant  had  published  of  the  plaintiff  that  she  was  a 
strumpet,  he  could  not,  in  mitigation  of  damages,  prove  her  to 
be  a  thief;  or  if  he  had  charged  her  with  being  a  procuress,  he 
might  not  show  that  she  was  a  prostitute.  So,  if  arson  had 
been  imputed,  it  would  be  incompetent  testimony  that  the 
plaintiff  was  a  drunkard,  or  a  gambler,  or  a  forger  of  bills,  or  a 
perjured  woman:  HUsden  v.  Mercer,  Gro.  Jac.  677;  Smiikies  v. 
JSarruon,  1  Ld.  Baym.  727;  Bull.  N.  P.  9;  Andrews  v.  Van 
DvMer,  11  Johns.  38.  Now  in  all  the  cases  put,  the  imputation 
of  criminal  misconduct  being  pointed  at  a  person  of  notorious 
profligacy,  would  be  less  indicative  of  malice,  or  wickedness  (its 
legal  acceptation:  Bex  v.  (hieby,  2  Ld.  Baym.  1487),  than  if  it 
had  been  referred  to  one  of  irreproachable  conduct.  It  cannot, 
therefore,  be  a  correct  principle,  that  evidence  which  diminishes 
the  presumption  of  malice  is  always  admissible.  But  that  it 
should  be  received  when  it  does  not  operate  as  a  surprise  on 
the  plaintiff,  and  take  him  unprepared,  is,  in  my  opinion,  a  role 
perfectly  rational  and  just.  This  principle  will  impart  to  a 
person  who  has  injured  another  by  the  utterance  of  slander,  all 
the  defense  which  can  be  desired,  compatibly  with  that  proteo- 
tion  of  character  which  ought  ever  to  be  a  primazy  object,  and 
on  the  other  hand,  it  will  secure  the  administration  of  justice 
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to  the  plaintiff,  who  has  been  maligned  %j  falae  and  nnwar- 
nntabie  representaUons. 

The  ease  of  Maybee  v.  Avery ^  18  Johns.  862,  has  been  thought 
to  establish  a  diffeient  principle,  bnt  the  question  there  decided 
is  miBeonceiTed.  Under  special  notice  of  justification,  evidence 
which  fell  short  of  proving  the  truth  of  the  words  spoken,  was 
peimitied  to  be  taken  into  consideration  in  the  estimate  of 
damagea  The  testimony  haying  been  legally  admitted  it  was 
fit  that  it  should  be  made  effectual  to  every  legitimate  purpose. 
But  the  question  in  that  case,  was  on  the  effect  of  lawful  testi- 
mony; in  this  it  is,  whether  the  evidence  offered  is  lawful  and  of 
consequence  admissible.  The  precise  diversity  lies  between  the 
weight  of  testimony  and  the  propriety  of  its  reception,  and  the 
object  of  determination  has  no  unity  in  the  two  cases,  but  a 
marked  and  essential  difference.  Now,  that  the  defendant  heard 
the  Blander  in  question  from  a  Mrs.  Browning,  was  Dot  within 
the  issae,  nor  could  it  have  been  anticipated  as  the  unqualified 
efaaige  made  on  the  plaintiff  was,  that  she  had  committed  a 
<hiect  act  of  fornication.  The  offered  proof  was  a  surprise  on 
the  plaintiff,  which  she  could  not  have  been  prepared  to  repel, 
howerer  repellible  it  might  have  been,  and  the  admission  of 
sneh  testimony  would  evince  a  wanton  disregard  of  reputation, 
one  of  the  first  of  human  blessings.  It  is  by  far  more  just,  that 
the  defendant,  Catharine,  who  made  an  unqualified  charge  on 
the  plaintiff  by  a  direct  affirmation,  and  on  her  own  personal 
ciedit,  thas  virtually  assuming  the  responsibility  of  it,  should, 
u  was  veiy  expressively  said  by  Chief  Justice  Qibbs,  "  be 
UMwezahle  for  the  full  measure  of  her  slander." 

1  The  defendant  offered  to  prove,  in  mitigation  of  damages, 
tbat  before  the  words  charged  were  spoken,  "  the  plaintiff  had 
freqnently  left  her  bed  in  her  father's  house,  in  the  night  season, 
iDd  lodged  in  a  bed  with  a  young  man  in  an  adjacent  store; 
that  she  had  been  detected  in  a  wanton  and  lascivious  situation 
vith  the  same  young  man,  in  a  secret  place  in  a  field  among 
^m-com,  and  at  another  time,  in  a  similar  situation  on  a 
hay-mow."  I  will  select  one  objection  only,  against  the  admis- 
^^tj  of  the  testimony  offered.  The  above  &cts,  by  a  strongly 
ptobaUe  presumption,  establish  the  truth  of  the  words  alleged. 
The  fonaking  of  her  own  bed,  at  midnight,  and  going  to  that 
of  a  young  man  in  an  adjacent  store,  and  lodging  with  him,  the 
button  and  lascivious  situation  in  a  corn-field,  and  on  a  hay- 
''^▼i  with  the  young  man,  lead  to  the  same  conclusion.    If  any 

^^  short  of  this  were  intended  to  have  been  done  in  those 
^  Dao.  you  x-li 


162  Dean  t;.  Mabon.  [Conn. 

places  of  Becreqr  and  suspicious  omen,  it  should  hsre  been 
definitely  mentioned.  In  absence  of  all  explanation^  the  CTi- 
dence  offered,  by  a  lair  and  reasonable  oonstniotiony  amounts  to 
a  justification  of  the  words  on  which  the  plaintiff's  suit  is 
f  oundedy  and  without  notice  the  truth  of  the  charge  is  not  ad- 
missible: Underwood  ▼.  Farks^  2  Str.  1200;  Bailey  ▼.  JB^e»  3 
Conn.  466. 

6.  Belatiye  to  the  certificate  of  Parks  the  eyidenoe  was  xightlj 
receiTcd.  Between  the  testimony  of  the  witness,  that  the  char- 
acter of  Bill  was  below  the  common  leTcl,  and  that  at  a  former 
period  the  witness  had  admitted  his  reputation  to  be  good, 
there  was  no  inconsistency.  If  there  had  been  the  witness 
should  haTS  claimed  his  privilege  of  exemption  from  the  testi- 
fying in  disparagement  of  himself,  and  not  the  defendants  have 
objected  to  the  admission  of  his  evidence. 

6.  The  offer  of  the  defendants  subsequent  to  the  propagation 
of  the  slander,  to  name  the  author  of  the  words  spoken,  would 
not,  by  retrospect,  extinguish  or  lessen  the  injury  perpetrated; 
and  on  no  principle  could  haye  been  receiTed. 

The  other  judges  were  of  the  same  opinion. 

New  trial  not  to  be  granted. 

In  Wmamar.  JHhter^  18  Conn.  474^  this  oaM is  cited,  ahowing  tliii  a  wii- 
noH  need  not  be  required  to  give  the  exact  langnage  in  an  action  for  alander. 

In  Ca$e  ▼.  J/orib,  2D  Conn.  251,  Chnroh,  C.  J.,  holda  that  evidence  of 

general  repntation  that  a  party  had  been  goilty  of  a  pardcolar  crime  was  ad- 

miMible  in  mitigation  of  damages  and  referring  to  the  principal  caae,  heaayi: 

"  In  the  caae  of  Treat  v.  Browning  evidence  had  been  admitted,  on  the  trial, 

of  general  reporta  that  the  plaintiff  had  committed  the  alleged  crime,  aa  proof 

of  character  and  in  mitigation  of  damagea.    And  thia  waa  approved  by  tfaii 

oonrt;  and  the  Engliah  caaea  recognizing  the  aame  principle  were  cited  in  the 

caae  with  approbation.    Theae  caaea  certainly  justify  what  we  believe  to  have 

been  the  general  nnderatanding  of  the  legal  prof eaaion  in  thia  atate  on  thia 

■abject."    Thia  evidence  waa  held  admiasible  in  Cook  v.  BaMey,  2  Am. 

J)eo.  343;  EatUrwood  v.  Qukm,  3  Id.  70a    Aa  to  evidence  in  Jnatification, 

laot  admiaaible  in  mitigation,  aee  WoleoU  v.  HctU,  4  Am.  Deo.  173;  Bmk§  ▼. 

JSyd^  8  Id.  202. 


Dean  v.  Mason. 

[4  Oomr.  498.]  x 

Ko  WiBBAMTT  IBOM  SouvD  Pbigb. — ^The  Bale  of  a  chattel  for  the  price  of  a 

aonnd  article  of  that  deaoription,  will  not  amoont  to  a  warranty  that  locfa 

article  ia  aonnd  and  merchantable. 
BiOBT  or  Aonov  iob  UiisoniiDNBsa. — ^To  entitle  a  pnrohaaer  to  m^^Ti^p  an 

action  ag»inat  the  aeller  for  nnaonndneaa  in  a  chattel  aold,  there  moft  be 

either  fnmd  or  expreaa  warranty. 
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Whbv  Efuiuo  ov  Tbavd  IsABimBiBUL— Ia  an  aetion  oa  >ir*«»uijr  <m 

tiw  aJo  of  ft  ehaifeel,  when  thm  is  no  mb«la&iiT»  alkgrtion  of  fnad* 

•ndaioe  of  fnnid  is  iiMMhiriwihle. 

AfSKfli  lOB  Monrr  Had  abb  Rmsuvxjx — ^To  mrttin  aa  aetka  for  mooaj 

liad  and  noemd  for  a  faOnva  of  oonaidenition,  thera  miiai  bea  total  fail- 

i;  it  iaiiot  atfkaimt  that  tiia  plaintiff  gavo  a  note  for  aooh  oonaidai^ 

vldeh  bn  naivor  paid. 

AmnmiT.  Flea,  fwn-iummpmi.  Yeidiot  for  the  def endant^ 
andmotbii  for  a  new  trial.  13ie  faota  of  the  oaae  are  stated  in 
tbe^^inion. 

£  Taung,  in  auppori  of  the  motion. 

Ooddard  and  Oleaveiand,  oonira. 


HboBB,  0.  J.  The  plaintiir  has  imdated  that  his  action  ia 
flvtainable  on  the  gronnd,  first,  of  expreaa  warranty;  aeeondly^ 
of  implied  wanantj;  and  thirdly,  of  fraud. 

1.  As  to  the  claim  on  the  gionnd  of  express  warranty.  The 
viitten  contract  exhibited  in  eTidence,  contains  no  clause  war- 
mting  the  soundness  or  goodness  of  the  articles  sold.  The 
fender  agreed  to  deliyer  two  bales  of  deer-skins,  at  the  price  of 
thirty  cents  per  pound;  and  this,  so  far  as  relates  to  the  point 
under  consideration,  was  the  whole  engagement.  The  plaintiff 
^dkni  in  evidence  certain  affirmations,  made  to  induce  the 
purchase  of  the  skins  afterwards  sold,  as  proof  of  the  express 
vamnty  alleged  in  his  declaration,  but  this  the  court  rejected, 
and  most  correctly.  The  contract  between  the  parties  was  en- 
iMy  in  writing,  and  all  the  previous  representations  made  by 
ibe  defendant  were  merged  in  the  written  instrument.  Every- 
tUng  before  resting  in  parol  became  thereby  extinguished,  upon 
tUs  reasonable  rule,  that  when  an  agreement  is  reduced  to 
^rnting,  all  previous  negotiations  are  resolved  into  the  writing, 
18 being  the  best  evidence  of  the  certainty  of  the  agreement: 
^  Tin.  Ab.  615,  617;  VanderwoofiY.  SmUh,  2  Cai.  161;  Mum/ord 
V.  ifeP^erscm,  1  Johns.  418  [3  Am.  Dec.  889];  Parkhurai  v.  Van 
CtnUand,  1  Johns.  Ch.  282  [7  Am.  Dec.  427];  Stevem  v.  Cooper, 
1  Id.  429  [7  Am.  Dec.  499]. 

2.  The  implied  warranty  contended  for  is  founded  on  the 
pKsomed  fact  that  an  adequate  price  was  given  for  the  skins, 
tdmitting  them  to  be  good,  and  on  the  inference  that  this 
amoonts  to  a  warranty  of  the  articles  sold,  as  being  sound  and 
merchantable.  Whether  the  price  paid  was  equivalent  to  the 
value  of  merchantable  skins  nowhere  appears,  and  the  supposed 
foundation  of'  argument  never  existed.    But  if  the  fact  were 
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apparent,  the  inference  would  not  be  BustainaUe.    The  notion 
that  a  high  or  a  sonnd  price  is  tantamount  to  warranty  has 
long  been  exploded:   2  Phil.  Ey.  79.    In  Parkinson  t.   Lee^  2 
East,  814,  it  was  adjudged  that  no  warranty  was  implied  from 
the  fullness  of  the  consideration^  and  that  if  the  seller  sells  the 
thing  as  he  beUeves  it  to  be,  without  fraud,  the  law  will  not 
imply  that  he  sold  it  on  any  other  terms  than  those  expressed. 
And  it  is  an  established  rule,  that  in  order  to  entitle  a  vendee 
to  maintain  an  action  against  the  vendor,  there  must  either  be 
fraud  or  an  express  warranty:  Holden  v.  Dakin,  4  Johns.  421; 
Sand8  V.  Taylor^  5  Id.  896  [4  Am.  Dec.  374];  Thompson  t.  ^sA- 
Um,  14  Id.  816;   Chapman  t.  Murch,  19  Id.  290,  post;  Sweet  t. 
ColgoJte,  20  Id.  196. 

The  vexatious  and  expensiye  Utigations  which  might  often 
arise  from  the  doctrine  of  warranty  implied  from  the  soundness 
of  the  price,  are  prevented  by  the  adoption  of  a  certain  rule, 
which  can  never  operate  unjustly,  as  by  the  buyer  an  express 
wairaniy  may  always  be  demanded.  The  case  of  Oardner  v. 
Qray^  4  Oamp.  144,  may  be  supposed  to  clash  with  the  princi- 
ples I  have  assumed,  but  in  reality  it  has  no  bearing  on  the 
matter  in  controversy.  A  sample  of  certain  waste  silk  was 
shown  to  the  plaintiff,  which  silk  he  purchased,  not  having  seen 
it;  and  afterwards,  on  being  sent  to  him,  it  was  found  to  be 
much  inferior  to  the  sample  exhibited.  The  sample  vras  pro- 
duced, not  as  a  warranty,  but  to  enable  the  purchaser  to  fonn 
a  reasonable  judgment  of  the  commodity,  and  he  had  a  right  to 
expect  a  salable  article,  answering  the  description  of  the  con- 
tract. He  had  no  opportunity  to  inspect  the  silk,  and  tiie 
maxim  of  caveat  emptor^  for  this  reason,  did  not  apply.  He 
might  say  with  perfect  truth,  non  haeo  in  foedera  veni^  this  was 
not  the  article  described  and  sold.  But  if  it  had  been  shown 
to  the  purchaser,  and  he  had  then  bought  it,  the  case  would 
essentially  differ  from  the  former;  and  had  the  quality  been 
misconceived,  the  loss  must  have  fallen  on  the  purchaser,  unless 
there  was  an  express  warranty. 

8.  Testimony  in  proof  of  fraud  was  offered  by  the  plaintiff 
and  rejected,  and  the  propriety  of  this  constitutes  the  only 
remaining  question.  Undoubtedly  there  are  actions  of  assump- 
sit, founded  on  a  breach  of  duty,  partaking  of  the  nature  of  a 
tort;  but  the  plaintiff's  suit  is  not  of  that  description:  Powdl  v. 
LeighUm,  2  New  Bep.  865;  Edilock  v.  PotoeQ,  2  Cai.  216.  Ac- 
cording to  the  most  approved  precedents,  it  is  an  action  on  the 
contract  of  warranty,  and  nothing  more.    In  the  part  of  tba 
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wherem  the  original  foundation  of  the  action  is  set 
ioiQk,  the  defendant's  ondertaldng  and  promise  is  speoifiedy  hut 
nowhere  is  there  to  be  foond  any  allusion  to  fraud,  except  in 
the  specification  of  the  breach.  There  it  is  said  that  the  defend- 
ant, "  contriTing  to  injure  the  plaintiff  in  that  behalf,  did  not 
legud,  keep  and  perform  his  promise  and  undertaking  afore- 
lud,  but  eraftily  and  subtilely  deceiTcd  the  plaintiff  in  this/' 
etc.  This  is  the  common  form  of  alleging  a  breach  in  assump- 
at,  aa  will  be  demonstrated  by  reference  to  the  books  of  entries. 
Una  mode  of  alleging  breaches  in  mere  assumpaii  vill  be  found 
in  declarations  on  promissory  notes:  Pleader's  Assistant,  88, 89; 
on  awards,  2  Chit.  Plead,  80;  on  promises.  Id.  85,  87-90,  97, 
and  on  warranty.  Id.  100.  When  the  gist  of  the  action  is 
placed  on  a  false  warranty,  the  plaintiff  avers,  in  setting  forth 
the  nature  of  his  claim,  that  the  defendant  falsely  and  fraudu- 
lently affirmed:  Id.  676. 

In  Evertaon  v.  MUes,  6  Johns.  138,  which  was  an  action  very 
analogous  to  the  one  before  the  court,  it  was  said  by  Van  Ness, 
J.:  "When  the  plaintiff  does  not  go  for  a  breach  of  contract, 
bat  founds  his  action  on  deceit  and  fraud  in  the  sale,  the  fraud 
mnst  he  averred  and  charged  as  a  substantive  allegation.  To 
admit  the  proof  of  it,  without  such  averment,  woald  be  going 
vide  of  the  issue,  and  taking  the  party  by  surprise.  To  justify 
the  proof  offered,  it  ought  to  have  been  charged  that ''  the  de- 
fendant falsely  and  fraudulently  represented."  The  court  in 
this  case  rejected  the  testimony  to  show  fraud,  precisely  for  the 
Vint  of  those  allegations  which  the  judge  in  the  case  before  us 
conadered  as  indispensable. 

On  the  count  for  money  had  and  received,  littie  reliance 
nema  to  have  been  placed;  and  certainly  it  merits  no  consider- 
ition.  The  defendant  never  received  any  money  from  the 
piamtiff,  the  note  given  in  consideration  of  the  skins  never  hav- 
ing been  paid« 

Pknas,  Bbahtaed  and  Bristol,  JJ.,  were  of  the  same  opin* 
ion. 

Chapmah,  J.,  was  of  opinion  that  the  articles  in  this  case  had 
a  marketable  value,  and  that  there  was  created  on  that  account 
^  implied  warranty  aa  to  quality. 

New  trial  denied. 


8«aoteto  BaSk^  v.  NichoU^  1  Am.  D0O.  83^  where  the  dootriiM  of  this 
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Pattkn  t;.  Smith. 

[4  Ooni.  460.] 

IfOKOAOOE  ILbuibimq  t»  PoHBBioir. — ^Where  a  mortgi^Qr  of  diattali 
maiiis  in  pOMwrion,  and  met  locli  property  as  bis  own,  it  is  manly  pre- 
■omptiTa  of  fnad,  and  •hould  be  mbmitted  as  a  qncetian  of  fact  to  ih» 
Jniy. 

**  TOOLS*  mim.— within  the  mesning  of  the  statnte  emnptiag 
property  from  exeontiottt  appantos  for  printing  as  a  printng 
esses  and  typ^  ^Boaj  ^  eonsidersd  as  "  todls**  if  th^  are  neooHSiy  ior 
the  npholding  of  lif  s^  snd  whether  they  are  so  or  not^  is  a  qneition  of 
fsot 

XsHFAai  for  oanying  away  a  printing  appazatoB  oonaistiDg  of 
a  pz688,  oaaesy  types,  etc.  It  appealed  that  one  Manh,  a  book- 
binder,  carried  on  the  bosiness  of  book-binding  in  a  shop  be- 
longing to  Patten;  ihat  Patten  sold  the  property  in  qoestion 
to  Marsh  on  credit,  who  two  months  thereafter  executed  a 
mortgage  of  the  same  to  Patten  to  secure  the  pnrohtso  money 
within  ten  months  thereafter.  During  all  this  time  Harsh 
tained  possession  of  the  properly,  using  it  as  his  own  and 
lied  on  the  business  of  printing  therewith.  More  than  a  year 
after  the  expiration  of  the  time  stipulated  in  the  mortgage  for 
payment,  the  property  was  levied  upon  by  the  defendant  Smith, 
at  the  suit  of  a  bona  fide  creditor  of  Marsh,  also  defendant,  and 
sold.  The  judge  dbrected  the  jury  to  find  for  the  defendants,, 
which  they  did.  Motion  for  a  new  trial  on  the  ground  of  mis- 
dixeotion. 

N.  8mUh  and  Ibuwey,  for  the  plaintiff. 

DaggeU  and  T.  8.  WUUama,  oanira. 

HosMSB,  0.  J.  The  case  presents  three  questions  for  the  de- 
termination ci  the  court.  1.  Was  the  judge  authorized  to 
direct  the  juiy,  that  they  should  render  their  verdict  for  the 
defendants  f  2.  Were  the  goods  and  chattels  taken  by  the 
defendants,  tools  of  Marsh's  trade  and  legally  exempted  from 
execution  f  8.  Was  the  conveyance  by  mortgage  to  the  plaint- 
iff fraudulent  in  respect  of  creditors  f 

1.  In  the  charge  to  the  juiy  the  judge  assumed  the  decision 
of  a  question  of  fact;  and  for  this  reason  it  was  incorrect  If» 
however,  on  considering  the  motion  in  this  case,  it  clearly  shall 
appear  that  no  injustice  has  been  done,  I  would  not  for  the  im* 
propriety  of  the  charge,  advise  a  new  trial. 

2.  All  the  personal  estate  of  a  debtor  may  be  attached  or 
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kfied  on  bj  eiBeation,  except  "  seoeeeaxy  apparel,  l>eddiiig» 
toohy  anuB  or  impTemimts  of  his  household,  neoeooary  for  np- 
holdiiig  his  life;  and  vpon  sach  goods  also,  if  they  shall  be 
pnHmed  by  the  debtor:"  Stat.  280, 1  ed.  1808.  Printmg,  iin- 
qnMftMmaMy,  is  a  meohamoal  employment.  It,  howeyer,  has 
been  said  that  a  pxinting  press,  oases  and  types,  are  not  tools 
wittdn  the  meaning  of  the  statate;  and  to  establish  this  posi- 
tion, the  ease  of  Bwckmsflumt  t.  BUUngs,  18  Mass.  82,  was  cited. 
The  set  of  the  state  of  Massachusetts  on  this  subject,  is  not 
idenftieal  irith  ours,  and  in  one  partionlar  at  least,  which  for- 
mflhes  no  unimportant  ground  of  construction,  is  entirely 
dilEarent.  Household-furniture  beyond  the  value  of  fifty  dol- 
ho,  is  not  exempted  from  execution,  and  on  this  provision 
eoDBidenible  stress  was  laid  by  the  court  in  the  before-cited 
ease,  when  ascertaining  the  intention  of  the  legislature.  I  do 
not  know  that  I  should  dissent  from  the  opinion  expressed  in 
Budtmflfuim  t.  BiUings,  that  the  types,  etc.,  levied  upon,  were 
sot  necessaries,  as  articles  of  the  same  kind  were  left  tmattached 
to  the  value  of  more  than  sixteen  hundred  dollars;  but  to  some 
of  tbe  principles  assumed,  with  great  deference  for  the  learned 
court,  I  cannot  subscribe. 

is  a  general  legal  truth,  a  statute  in  derogation  of  the  com- 
mon rights  of  creditors  ought  to  receive  a  strict  construction; 
Ixit  if  it  concern  the  public  good,  it  should  be  construed  liber- 
tDy:  Alexander  Pawiler^s  case,  11  Co.  17;  The  King  v.  Arch- 
Mop  of  Armagh,  1  Str.  517.  Now  the  public  has  a  deep 
interest  in  the  prosperity  of  mechanical  employments  and  a  suf - 
fioeotcofzective  is  interposed  by  the  prescribed  inquiry,  whether 
the  articles  daimed  to  be  exempted  are  necessary.  In  relation 
to  the  natural  description  of  the  goods  of  which  an  exemption 
is  demanded,  the  exposition  of  the  law,  in  my  judgment, 
OQ^t  to  be  liberal;  but  so  far  as  respects  their  protection,  in  a 
groi  case,  on  the  ground  that  they  are  necessary  for  the  up- 
holding of  life,  this  is  a  strict  inquiry  of  fact. 

It  has  been  insisted  in  conformity  with  the  above-mentioned 
CMe,  that  by  the  word  tools  is  indicated  such  implements  only 
M  aie  used  by  the  hand  of  one  man;  but  this  confined  con- 
stmetkm  of  the  term,  I  cannot  admit.  In  its  origin  the  word 
in  question  was  applied  to  such  instruments  only  as  were  of 
uannal  operation;  but  the  usage  of  speech  has  long  since  ex- 
tended it  beyond  these  bounds.  On  the  principle  assumed  by 
the  iupieme  court  of  Massachusetts,  the  blacksmith  might  be 
depEived  of  his  anvil,  the  weaver  of  his  loom,  and  the  turner  of 
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vhed,  to  the  entue  deetraction  of  their  reqpeotiye  obeapa- 
tions*  It  Wft8  the  object  of  the  statute  to  protect  the  tools  of  a 
trade,  so  far  as  they  were  indispensably  neoessaiy;  and  the 
words  of  this,  as  of  other  laws»  onght  to  be  expounded  accord- 
ing to  their  popular  acceptation  in  order  to  attain  the  legislatiTe 
intent.  In  manufactories  of  recent  origin,  there  may  be  com- 
plicated machinery  and  ezpensiye  utensils  of  great  value,  which 
do  not  fall  within  the  principle  of  exemption,  and  to  this  sub- 
ject I  refer  without  the  intimation  of  an  opinion,  cautioualy  to 
guard  against  inferences  beyond  the  principles  I  have  assumed. 

That  the  printing  press,  cases,  and  types,  taken  by  the  de- 
fendants, were  the  tools  of  Marsh's  trade,  within  the  intend- 
ment of  the  statute,  I  entertain  no  doubt.  The  two  last-men- 
tioned  articles  are  such  in  the  strictest  sense  of  the  word;  the 
former  is  indispensable  to  attain  the  object  of  the  legislature  in 
allowing  the  exemption  contemplated,  and  they  are  all  em- 
braced within  the  popular  meaning  of  the  preceding  term.  In 
order  to  their  exemption,  the  tools  of  a  person's  trade  must  be 
necessary  for  the  upholding  of  life.  Whether  the  goods  taken 
by  the  defendants  are  embraced  within  this  description,  is  ex- 
clusively an  inquiry  of  fact  which  should  have  been  submitted 
to  the  jury.  The  pursuit  of  two  trades  by  Marsh,  did  not 
deprive  him  of  the  legal  exemption  of  his  tools  in  either  trade 
if  they  were  necessary  and  the  latter  occupation  was  requisite 
for  the  procurement  of  subsistence.  It  is  clear  beyond  dispute, 
that  a  tradesman  may  waive  a  privilege  imparted  to  him  by 
law;  but  in  this  case  there  was  no  intentional  waiver,  nor  anj^ 
thing  which  the  law  pronounces  to  be  of  that  character.  Marsh 
had  an  equity  of  redemption  in  the  goods  taken  and  remained 
the  owner  of  them,  in  legal  contemplation,  subject  to  the  right 
of  Patton  to  render  them  available  for  the  payment  of  his  debt. 
They  remained  in  the  possession  and  use  of  Marsh,  as  before 
their  hypothecation;  and  by  this  act  they  were  not  laid  open  to 
the  attachment  of  his  creditors. 

8.  Was  the  conveyance  by  mortgage,  the  goods  having  been 
left  in  the  possession  of  the  mortgagors,  fraudulent  in  respect 
of  creditors  ?  If  the  above-mentioned  goods  were  not  exempted 
from  the  attachments  and  executions  of  creditors,  it  is  numi- 
festly  dear  that  a  strong  badge  of  fraud  exists,  and  even  con- 
clusive evidence  of  it,  unless  explained  by  the  most  satis&ctoiy 
reasons:  Burrowa  v.  Stoddard,  3  Oonn.  160,  431.  But  if  tbe 
goods  were  shielded  from  the  demands  of  creditors  by  a  legal 
exemption,  how  could  the  conveyance  to  Patton  be  made  with 
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an inleatioii  to  defraad  them?  liarsh  coifld  have  had  no  pos- 
iiUe  motires  to  put  this  property  under  coyer,  as  it  waa  alrmdy 
inrmcibly  pzoteeted  from  eTeiy  demand.  The  presumption  of 
fnod  is  neoeaaarily  repelled,  if  the  exemption  ineiBted  on  aota« 
an  J  exist. 

The  other  jadgea  were  of  the  same  opinion. 

New  trial  to  be  granted. 


Mitchell  v.  Hazsn. 

[4  Cow.  496.] 

BttACB  OF  CoYKUHT  ow  Smoxs. — An  administzmtor  under  an  ocdar  of  sale 
gava  a  deed,  and  covenanted  that  at  the  time  he  waa  well  teiBed  in  fee- 
ample,  and  had  a  good  right  to  sell.  The  premiiea  were  paroel  of  a 
faaa  owned  and  held  in  common  by  the  heirs  of  the  inteetate,  and  othen, 
in  aneqnal  prc^portionsy  and  the  deed  purported  to  convey  by  metes  and 
boonda^  a  part  of  the  estate  held  in  common.  It  was  held  that  no  title 
psiBod^  the  grantor  being  capable  of  conveying  only  an  nndivided  part 
of  the  whole;  and,  therefore,  the  covenants  were  broken  immediately  on 
the  execution  of  the  deed.  To  oonstitate  abreaoh  of  a  covenant  of  seisin, 
a  enetaon  is  not  necessary. 

CDafiravoa  sr  ADMnnsiaATOB. — ^A  general  power  of  sale,  given  by  the 
eourt  to  an  administrator,  anthoriaes  him  to  ezeoate  such  an  instroment 
ss  will  legally  convey  the  estate  sold. 

VtuoKAL  LLuaurr. — ^Whenever  a  person  undertakes  to  stipulate  for  an- 
other by  an  instmment  under  seal,  without  authority,  or  beyond  it,  he 
is  liable  personally  on  the  contract,  and  this,  notwithstanding  he  de- 
■oribes  himself  in  his  representative  character. 

AcnoH  for  the  breach  of  the  covenants  of  seisin  and  good 
ngbt  to  conyey  in  a  deed  executed  by  the  defendant  Haasen,  the 
Administrator  of  Da^id  Mitchell.  The  deed  purported  to  con- 
^  by  metes  and  bonnds  a  certain  portion  of  a  tract  of  land 
Iteld  io  common  in  unequal,  undivided  shares  by  Simeon 
mtcheU,  the  heirs  of  Samuel  Mitchell,  and  the  heirs  of  David 
ICtchelL  The  case  further  appears  from  the  opinion.  Verdict 
lor  the  plaintiff,  and  motion  for  new  trial. 

Benedict  and  D.  8.  Boardman,  in  support  of  the  motion. 

Booon  and  J.  W.  HutUingion,  conira, 

HosKKE,  O.  J.  In  this  case  there  are  four  questions  pre- 
sented  for  determination:  1.  Whether  the  defendant's  coven- 
ttt  was  broken;  2.  Whether  the  defendant  bound  himself  by 
his  covenants  personally;  3.  Whether  the  deeds  and  distribu- 
^0D8  lejected  by  the  court  below,  were  admissible;  And  4* 
Whether  the  rule  of  damages  was  correctly  stated. 
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'  1.  Was  the  def endanfa  ooyenant  broken  ?  Coyenanis  are  to 
be  ooDBiraed  so  as  to  have  effect  and  correspond  with  the  inten- 
tion of  the  parties,  at  the  time  of  making  them.  In  their  crea- 
tion, technical  words  are  not  necessary,  nor  indeed  are  any  ex* 
preasions  in  particular;  for  anything  under  the  hand  and  seal  of 
the  parties  importing  an  agreement,  and  amounting  to  a  ooren- 
ant,  will  support  an  action:  1  Boll.  518:  Shep.  Touch.  158;. 
WUIiamson  ▼.  Oodrington,  1  Yes.  616;  8  Cmise's  Dig.  65.  In 
the  case  under  discussion,  the  defendant  covenanted  with  the 
plaintiff  that,  *'  at  and  until  the  ensealing  of  these  presenfB^ 
he  was  well  seised  of  the  premises  as  a  good  indefeasible  estate, 
in  fee-simple  and  had  good  right  to  bargain  and  sell  the  same, 
in  manner  and  form  as  aboTC  written."  The  defendant  in  fact 
had  no  title  to  the  land  in  question;  but  was  empowered  by  the 
court  of  probate,  to  sell  the  estate  of  David  Mitchell,  deceased, 
in  payment  of  debts.  He  likewise  was  in  possession  of  the 
premises  at  the  time  he  executed  to  the  plaintiff  the  deed  de- 
clared on.  There  is  no  pretense  for  the  assertion  that  he  was 
seised  of  the  premises  as  of  an  estate  in  fee-simple,  or  had  any 
port  of  this  seisin  but  an  actual  possession.  On  this,  however, 
I  do  not  lay  any  stress,  as  from  the  whole  deed  it  is  apparent^ 
that  the  defendant  was  acting  only  as  administrator  under  a 
power  to  sell,  and  this  was  well  known  to  the  plaintiff.  The 
defendant,  nevertheless  covenanted  that  he  had  good  ri^t  to 
sell  the  premises  in  fee-simple  in  manner  and  form  as  he  waa 
doing  by  hisdeed.  Cruise,  in  his  Digest,  vol.  4,  p.  78,  when  treat- 
ing on  the  construction  of  the  covenant  of  seisin  and  good 
light  to  sell,  remarks  that  if  the  vendor  is  seised  in  fee  they 
are  of  similar  import.  But  he  says  the  converse  of  this  propo* 
sition  does  not  hold,  for  a  person  not  actually  seised  in  fee  may 
have  power  to  convey.  Thus  where  a  tenant  in  tail  conveys  to 
a  person  to  make  him  a  tenant  to  the  prcscipe  in  order  that  a 
common  recovery  may  be  suffered  to  the  use  of  the  purchaser 
in  fee,  or  where  a  person  conveys  under  a  power,  the  covenant 
is  that  the  grantor  hath  good  right  to  convey.  This  covenant 
most  obviously  does  not  relate  to  the  deed  or  instrument  of  con- 
veyance, but  to  the  estate  intended  to  be  granted:  Parker  v. 
ParmdUe^  20  Johns.  180.  When  the  grantor  is  tenant  in  fee- 
simple,  it  is  equivalent  to  the  covenant  of  seisin,  but  when  he 
confessedly  has  no  title  to  the  thing  granted,  it  is  a  covenant 
that  he  has  power  to  sell  and  convey  precisely  such  an  estate  as 
the  deed  specifies. 
The  question  then  naturally  arises,  has  there  been  a  l»eacli 
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of  the  defendant's  eoTenant?  This  land  deaoribed  in  the  de* 
fendanf  8  deed  and  pniporting  to  be  oonyeyed  was  parcel  of  a 
faim  of  land,  owned  and  held  in  common  and  undivided  by 
Simeon  Mitchell,  and  the  heirs  at  law*  of  Samnel  Mitchell,  de- 
eeeaed,  and  the  heiis  at  law  of  Darid  IGtdiell,  deceased,  in 
mieqsal  proportions.  The  deed  of  the  defendant  by  the  terms 
of  it,  purported  to  conyey  by  metes  and  bounds  an  undivided 
interest  in  and  to  a  part  only  of  the  estate,  held  as  aforesaid  in 
corainon  and  not  an  undivided  property  in  the  whole  of  it.  Is 
it  true  then  that  the  defendant  had  good  right  to  sell  and  con- 
T«7  the  premises  in  manner  and  form?  It  is  not  pretended  that 
the  court  of  probate  gave  the  defendant  any  power  except  one 
of  a  general  nature  to  sell  the  estate  of  the  deceased;  and  it  is 
dear  that  no  authority  was  derived  from  the  law  to  make  the 
preceding  disposition  of  the  property.  On  the  principles  of 
law  firmly  estaUished  the  defendant  was  empowered  only  to 
convey  an  undivided  proportion  of  the  estate,  throughout  the 
whole  fsrm  held  in  common,  and  either  the  whole  or  a  part  of 
the  interest  which  the  said  David,  deceased,  had  in  the  premi- 
868.  In  performing  this  act,  the  defendant  was  not  authorized 
to  impair,  vary,  or  in  any  respect  prejudice,  the  estate  of  the 
etha  tenants  in  common. 

In  Tboker^s  case,  2  Go.  67,  it  is  said,  when  speaking  of  joint 
toiantB,  that  **  if  one  attorns  only  he  may  prejudice  his  com- 
panion;" "  and  for  this  reason  one  joint  tenant  only  shall  not 
he  Bafered  to  attorn  of  record,  for  the  manifest  prejudice  which 
voold  aceroe  to  his  companion  if  it  should  be  the  attornment 
of  both."  To  the  same  effect  is  the  remark  of  Popham,  J. ,  in 
Rud  V.  Ikdber,  Cro.  Eliz.  808,  that  it  is  clear  every  act  by  one 
jomt  tenant  for  the  benefit  of  his  companions  shall  bind;  but 
thoee  acts  which  prqudice  his  companion  in  estate  shall  not 
Knd." 

Indeed  the  proposition  is  self  evident,  that  one  tenant  in 
eonunon  cannot  deprive  his  co-tenant  of  any  part  of  his  interest 
in  the  common  estate,  nor  in  any  respect  lessen  or  vary  his 
legal  rights.  But  if  he  is  permitted  to  divide  the  common 
property  into  distinct  moieties  by  metes  and  bounds,  and  then 
dispoee  of  a  certain  proportion  in  the  property  thus  separated, 
heprejadioes  his  co-tenant.  On  a  writ  of  partition  the  moiety 
thos  divided  and  disposed  of  undoubtedly  may  be  aparted  to 
the  other  tenant,  and  his  right  to  claim  such  partition  cannot 
be  impaired  without  his  consent.  Nor  can  this  objection  be 
obviated  by  admitting  that  this  right  cannot  be  lessened,  but 
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that  the  purchaser  may  go  beyond  the  limits  of  his  purchase 
and  hare  his  portion  assigned  in  that  part  of  the  property^ 
which  is  beyond  the  bounds  of  his  deed.  In  this  portion  ol 
the  property  his  deed  gi^es  him  no  right  or  estate,  nor  can  be 
have  any  oommnnicated  by  a  partition  which  is  no  conveyance, 
but  a  distribution  fotinded  on  antecedent  right.  It  is  dear,  if 
David  were  living,  that  he  could  not  convey  a  part  of  the  com* 
mon  estate  in  the  manner  in  which  the  defendant  has  attempted 
to  do;  and  has  his  administrator  any  right  which  was  not  vested 
in  his  intestate?  Certainly  not.  It  is  thus  unquestionable 
that  the  defendant  had  no  authority  to  convey  the  premises  to 
the  plaintiff  by  metes  and  bounds,  and  that  his  covenant,  for 
this  reason,  is  broken. 

The  nature  of  the  covenant  demonstrates  that  the  breach  of 
it  was  instantaneous  on  the  execution  of  the  deed.  The  prin- 
eiple  is  correctly  expressed  by  Parsons,  C.  J.,  Mdrstan  v.  Hobbs, 

2  Mass.  437  [3  Am.  Dec.  61].  The  action  was  upon  a  deed  con* 
taining  covenants  of  seisin,  of  freedom  from  incumbrances,  of  a 
^ood  right  to  sell  and  of  warranty.  **  The  manner  of  assigning 
breaches  of  these  covenants  (says  Parsons,  C.  J.)  deserves  some 
attention.  The  general  rule  is  that  the  party  may  assign  breaches 
generally,  by  negativing  the  words  of  the  covenant.  The  ex- 
eeption  to  the  rule  is,  that  when  such  general  assignment  does 
not  necessarily  amount  to  a  breach,  the  breach  must  be  specially 
assigned.  The  first  and  third  covenants  in  this  case,  that  is  the 
covenants  of  seisin  and  of  good  right  to  sell,  come  within  the 
rule.  If  the  defendant  was  not  seized,  or  if  he  had  no  right  to 
convey,  these  covenants  must  necessarily  be  broken.  They  are 
called  synonymous,  because  the  same  &ct,  the  seisin  of  the  de- 
fendant, which  will  support  the  first,  will  also  support  the  other 
covenants."  He  then  justly  remarks  that  **  when  the  breaches 
assigned  to  the  first  and  third  covenants  are  found  for  the  plaint* 
iff,  it  then  appears  that  those  covenants  were  broken  as  soon 
as  the  deed  was  executed,  and  that  no  estate  or  interest  passed 
by  the  conveyance."  The  cases  cited  by  the  counsel  for  the 
plaintiff  prove  inoontrovertibly  that  the  covenant  of  seisin  was 
instantaneously  broken,  so  soon  as  it  was  made,  it  the  covenan- 
tors were  not  seized,  and  that  there  was  no  necessity  for  an 
eviction;  because  the  covenant  was  not  suspended  at  all  on  the 
happening  of  this  fact;  and  it  is  past  all  controversy  that  the 
breach  of  the  analogous  covenant  of  good  right  to  convey^  faUs 
precisely  within  the  same  reason  and  principle :  Bickfbrd  v.  Page, 

3  Mass  455. 
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The  defendant's  coTenant  was  not  merely  false  in  part,  but 
altogether  so,  and  the  broach  therefore  is  total.  The  deed 
passed  no  title;  and  in  effect  was  an  ntter  nullity.  The  cases 
of  Starr  t.  LeemU^  2  Conn.  243  [7  Am.  Dec.  246],  and  Einman  y. 
Leavenworih^  2  Id.  244,  n.,  on  this  subject,  are  perfectly  con* 
chisiTe,  because  they  are  entirely  analogous  with,  and  not  capa- 
ble of  any  essential  discrimination  from  the  one  before  us. 
Between  the  levy  of  executions  on  a  part  of  an  estate  held  by 
two  tenants  in  common,  for  the  debt  of  one  of  them  and  a  deed 
ezeeoted  in  the  same  manner,  what  is  the  difference  ?  They  are 
both  oouTeyances  of  real  estate,  one  by  virtue  of  the  statute  reg- 
olatiiig  the  levy  of  executions,  and  the  other  by  the  act  of  the 
party;  and  their  invalidity,  for  the  same  reason,  results  from 
thel^gal  impossibility  of  performing  an  act  which  is  injurious 
to  a  third  person.  It  cannot  be  true,  that  you  may  not  preju- 
din  a  person  by  the  levy  of  an  execution  for  the  debt  of  his 
co-tenant,  so  as  to  impair  or  vary  his  rights  in  the  common  estate, 
bat  that  thecouTeyance  of  one  of  the  tenants  in  common,  in  the 
aame  manner,  and  effecting  the  same  injury,  is  legally  binding. 
This  would  be  a  pointed  inconsistency,  and  sanction  the  perpe- 
tration of  a  prohibited  injury,  if  it  is  done  in  a  certain  mode* 
The  question  has  correctly  been  stated  by  the  supreme  judicial 
court  of  the  state  of  Massachusetts,  in  BarUel  t.  Harlow^  12 
Mass.  348  [7  Am.  Dec.  76]. 

A  corenant  against  incumbrances,  stands  on  a  ground  alto- 
gether different  from  the  covenant  of  seisin,  or  of  good  right  ta 
convey.  On  an  incumbrance  not  extinguished  the  grantee  can 
only  reoorer  nominal  damages,  but  if  it  has  been  extinguished 
the  som  recoverable  is  the  full  amount  of  the  payment,  which 
the  party  has  been  compelled  to  make.  The  abore  rule  is 
founded  on  this  reason,  that  such  coTcnant  is  considered  as 
ifcdetly  a  covenant  of  indenmity,  and  that  the  grantee  ought  not 
to  recover  the  Talue  of  the  incumbrance  on  a  contingency,  when 
be  majr  never  be  disturbed  by  it.  This  is  a  reasonable  rule,  for 
if  he  were  to  recover  the  Talue,  for  example,  of  an  outstanding 
mortgage,  the  mortgagee  might  still  resort  to  the  defendant,  on 
Ma  personal  obligation,  and  compel  him  to  pay  it,  and  if  the 
pvehaser  feels  the  inconvenience  of  the  existing  incumbrance 
sad  the  hazard  of  waiting  till  he  ie  evicted,  he  may  go  and  satisfy 
the  mortgage,  and  then  resort  to  his  covenant:  PrescoU  t.  Thie- 
num,  4  Uass.  627  [8  Am.  Dec.  246];  Pitcher  y.  Livingston,  4 
Johns.  1  [4  Am.  Dec.  229];  Ddavergne  v.  Norria,  7  Id.  858  [5 
Am.  Dec.  281];  Defaregt  t.  Leete,  16  Id.  122. 
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It  WM  oontended  by  the  defendant,  that  he  was  estopped  from 
claiming  title  fay  the  oorenants  in  his  deed,  and  that  this  had  an. 
important  beating  on  the  point  now  nnder  discussion.  Let  the 
estoppel  be  admitted,  and  give  to  it  the  legal  effect  of  preeIod> 
ing  the  claim  of  the  defendant,  and  the  difficolty  of  the  plaintiff 
will  remain  in  undiminished  force.  What  was  the  defendant's 
claim?  Absolutely  nothing,  except  a  power  to  sell,  which,  if 
not  legally  executed,  may  be  performed  in  future  by  another 
administrator.  Besides  the  conyeyance  is  a  nullity  imparting 
to  the  purchaser  no  right,  and  from  the  estoppel  of  the  adminis- 
trator no  possible  benefit  can  be  deriTcd. 

It  is  proper  that  some  attention  should  be  paid  to  the  daim. 
of  the  defendant,  that  being  in  possession  under  color  of  title, 
with  a  power  to  sell  by  an  order  from  the  court  of  probate,  the 
eoTcnants  of  seisin  of  right  to  convey  are  not  broken.  To  bos- 
tain  the  proposition  he  has  cited  the  case  of  Ikoambly  t.  Henley, 
4  Mass.  411,  and  PreaooU  t.  Thieman,  4  Id.  627  [3  Am.  Sec. 
246,  which  contain  this  principle;  that  a  covenant  of  seiBin  is 
not  broken  if  the  grantor,  at  the  date  of  his  deed,  was  seised  in 
fact,  either  by  wrong  or  by  a  defeasible  title.  This  principle 
does  not  apply,  as  the  defendant  was  not  possessed  under  daim 
of  right  in  the  land  now  in  question,  but  only  of  a  power  to  sell, 
and  the  supposed  analogy  entirely  fails.  Besides  the  covenant 
on  which  the  plaintiff's  suit  is  sustainable,  is  that  of  a  good 
right  to  sell.  Now  it  cannot  be  said,  even  with  plausibilify, 
tlutt  the  defendant's  having  had  a  naked  possession,  would  con- 
fer on  him  a  right  of  disposition  in  the  manner  attempted,  and 
nothing  short  of  this  will  show  that  his  covenant  remains  un- 
broken. I  do  not,  however,  admit  that  an  actual  seisin  or  pos- 
session, for  these  words  are  synonymous  in  their  application 
here,  will  validate  the  covenant;  that  the  grantor  is  seised  of  an 
estate  in  fee-simple  if  the  legal  freehold  and  fee  were  in  another 
person.  It  is  the  true  construction  of  the  covenant,  that  the 
grantor  is  legally  seised,  and  if  he  is  not,  but  has  merely  a  naked 
possession,  the  contract  is  not  kept  because  it  is  untrue. 

I  am  clear,  therefore,  that  the  defendant's  covenant  was 
broken. 

2.  Did  the  defendant  bind  himself  by  his  covenants  person- 
ally? This  is  the  next  question.  The  deed  executed  by  him 
was  signed  **  Elijah  Hazen,  administrator,"  and  his  covenants 
were  in  the  following  words:  '*I,  the  said  Elijah,  dofor  my- 
self,  my  heirs,  executors,  and  administrators,  covenant  with  the 
said  Timothy,  his  heirs  and  assigns,  that  at  and  until  the 
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fflawlmg  of  iheee  preeents,  I  am  well  seised  of  the  premises,  as 
a  good,  indefeasible  estate  in  fee-simple;  and  have  good  light 
to  bsigain  and  aeU  the  same,  in  manner  and  form  as  abore 
wiitten;  and  that  the  same  is  free  from  all  incumbrances  what- 
coerer,  except  as  aboye."  These  coTenants  most  be  constmed 
vithefbct^  tii  resmagiB  vdleat  quam  peretU,  and  cozxespond  with 
tlie  intention  of  the  parties  at  the  time  of  making  them;  and  if 
Swie  remains  any  doabt  in  respect  of  their  meaning,  they  are 
to  be  tdren  in  that  sense  which  is  the  most  strong  against  the 
eofoantor  and  beneficial  to  the  other  party:  Eoobes  t.  Swains 
ILer.  102;  S.  0.,  1  Sid.  161;  Amner  t.  Laddingfm,  And.  60; 
IBobtr.  176;  Hob.  804;  Go.  lit.  184;  Plowd.  166. 

It  18  indisputably  dear  that  the  power  of  sale  gifen  by  the 
toad  of  probate  to  the  defendant,  without  prescribing  the  man- 
ner in  which  it  was  to  be  executed,  authorised  him  to  make 
neh  an  instrument  only  as  was  legally  proper  for  the  conrey- 
ioee  of  the  deceased's  estate:  Longford  t.  Egre^  1  P.  Wms.  741; 
4  Cndfle's  Dig.  264.  The  defendant  was  not  required  by  his 
datf  and  trust  to  enter  into  any  personal  coTcnant  for  the 
•eenrity  of  the  title  to  the  property  couTeyed,  nor  for  the  ralid- 
ity  of  the  conTeyance,  and  it  has  not  been  contended  that  for 
tUs  pnipose  he  had  authority  to  bind  the  heir  of  the  deceased, 
or  to  eul^ject  the  assets.  It  is  unquestionable,  that  unless  he 
bound  himself  personally,  his  formal  and  solemn  ooTcnants 
under  seal  were  a  nonenity,  and  vox  el  preterea  nihU.  Although 
be  was  nnder  no  obligation  to  enter  into  covenants,  he  was  at 
liberfy  to  do  it,  if  he  chose  to  excite  in  this  manner  the  oonfi- 
deoee  of  pnrehaflers,  or  to  enlaxge  the  proceeds  of  the  sale,  upon 
tbe  general  principle  that  a  covenant  to  do  anything  that  for 
tbe  Bohstance  and  matter  of  it  is  lawful,  is  good:  Sheppard's 
Touchstone,  169.  If  the  covenants  of  the  defendant  are  to  be 
conetmed  as  having  any  effect,  they  must  be  considered  as 
binding  on  him  personally;  for  they  can  be  obligatory  on  no 
otber  person.  So  if  the  words  of  his  covenant  are  at  all  indica- 
ti?6  of  his  meaning,  he,  and  he  only,  intended  to  be  holden  to 
tbe  performance  of  them. 

It  is  worthy  of  remark  that  he  has  covenanted,  not  only  for 
Umaelf,  but  for  his  heirs,  executors  and  administrators,  which 
pUees  his  intention  in  an  irrefragible  light.  With  respect,  then, 
to  the  intentions  of  tbe  covenantor,  or  the  effect  of  his  cove- 
^^ta,  there  can  exist  no  serious  question,  unless  the  mind  will 
<dmit  the  palpable  absurdity  that  he  meant  nothing.  There 
being  subjoined  to  this  signature  the  word  *'  administrator," 
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and  the  subject-matter  of  his  conveyance  being  the  estate  of 
other  persons,  cannot  invalidate  the  construction  giren  to  his 
act.    The  former  was  unnecessaril j,  I  admit,  a  descriptio  perwna 
only,  and  the  latter  is  not  prohibitoiy  of  any  lawful  agreement 
he  should  please  to  make.    It  has  long  been  an  established 
principle,  that  whenerer  a  nuin  undertakes  to  stipulate  for  an- 
other by  an  instrument  under  seal,  without  authority,  or  beyond 
authority,  he  is  answerable  personally  for  the  non-peiformance 
of  his  contracts;  and  if  he  choose  to  bind  himself  by  a  personal 
coyenant,  he  is  legally  liable  for  a  breach  of  it,  even  although 
he  describe  himself  as  covenanting  as  trustee,  agent,  executor 
or  administrator:   Appleton  y.  Binka,  5  East,  148;    Thacher  v. 
Dinmnare,  6  Mass.  299  [4  Am.  Dec.  61];  Sumner  v.  WtUiams,  8 
Id.  162  [5  Am.  Dec.  83];  DuvaU  y.  Craig,  2  Wheat  45;  Whiter. 
Ouyler,  6  T.  B.  176;    WOhes  y.  Back,  2  East,  142;   Tippets  v. 
Walker,  4  Mass.  695;  Thayer  v.  WendaU,  1  Ghill.  37. 

The  determinations  in  Sumner  v.  Williams  and  DuvaU  v.  Craig 
go  the  full  length  of  the  present  case,  and  are  applicable  to  it 
on  a  principle  of  strict  analogy.     The  case  of  Coe  y.  TaJeoU,  5 
Day,  88,  is  a  strong  authority  in  support  of  the  opinion  expressed, 
and  contains  this  important  principle:  that  **  a  trustee  acting 
within  his  powers,  does  not  render  himself  liable  on  his  con- 
tracts and  conveyances;   but  whereyer  he  exceeds  his  powers 
and  undertakes  to  transfer  and  convey  vrithout  authority,  he 
becomes  personally  answerable  to  the  grantee  on  his  covenants." 
This  is  precisely  the  case  before  the  court.     The  defendant  ex 
ceeded  the  powers  with  which  he  v^as  inyested,  and  undertook 
to  transfer  and  convey,  in  a  manner  which  he  had  no  right  to 
do,  and  therefore  without  authority.    It  results,  then,  that  he  is 
personally  liable,  on  the  principle  of  the  case  last  cited,  as  well 
as  on  the  other  legal  grounds  before  discussed. 

8.  Whether  the  deeds  and  distributions  rejected  by  thecoort 
below  were  admissible,  is  the  next  subject  for  consideration. 
On  this  question  I  shall  be  brief,  as  little  is  required  to  be  said. 
The  distribution  of  Samuel's  estate  was  totally  irrelevant,  as  in 
its  effect  it  only  proyed  that  the  land  in  question  was  owned  by 
one  tenant  in  common  less  than  the  plaintiff  had  supposed,  but 
left  a  tenancy  in  common  of  the  farm  before  mentioned  between 
Simeon  and  the  heirs  of  David.  If  the  common  estate  remained 
throughout  the  above  property,  the  sale  by  the  defendant  was 
equally  illegal,  as  if  the  number  of  tenants  in  common  had  been 
eyer  so  great,  and  of  consequence,  his  coyenant,  for  the  same 
reason  was  equally  broken.     The  second  distribution  was  of 
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Bund's  estate;  before  the  making  of  which,  and  while  the  ten- 
ant in  common  nnqnestionabl j  ezistedy  the  defendant  exeonted 
the  deed,  and  bound  himself  in  the  covenant  on  which  the 
plaintiffs  suit  is  founded.  It  was  likewise  made  by  metes  and 
boonds,  and  therefore  was  void  upon  the  same  principles  as  the 
deedexeenied  to  the  plaintiff  was  invalid.  The  sale  made  bj 
Uie  defendant  to  the  plaintiff  was  never  retnmed  to  the  court 
of  probste,  and  by  necessary  consequence,  could  not  be  appealed 
from;  and  the  subsequent  acceptance  of  the  distribution  cannot 
be  OQnsidered  as  having  affirmed  a  sale,  which  does  not  appear 
erer  to  have  been  judicially  known.  Finally,  the  right  of 
Simeon  as  tenant  in  common,  and  seised  per  my  and  per  tout, 
can  nerer  be  varied  or  diminished  by  the  distribution  of  David's 
ttiate.  Simeon,  in  respect  of  property  not  derived  from  his 
Iroiher  David,  was  a  stranger  to  the  proceedings  of  the  court 
of  probate,  over  whom  and  whose  estate  that  court  had  no 
joziadietion;  and  his  right  now  to  compel  partition,  and  to  ob- 
tiin,  if  it  should  be  thought  just  and  expedient,  an  appropria^ 
tkm  of  the  whole  land,  of  which  the  defendant  attempted  to 
eooT6j  to  the  plaintiff  a  part,  is  precisely  the  same  as  if  David 
v«ro  lifing,  or  there  had  been  no  distribution  or  sale  of  his 
estate.  This  transient  glance  at  the  subject  is  sufficient  to  show 
that  the  rejection  of  the  evidence  by  the  court  below  was  en- 
tirely conformable  to  law. 

4.  Whether  the  rule  of  damages  was  correctly  stated  is  the 
only  remaining  question.  In  this  state,  the  rule  of  damages  for 
bieadi  of  the  covenant  of  seisin  ever  has  been  the  consideration 
of  tbe  deed  with  the  interest:  Hartford  v.  Wright,  Eirby,  8  [1 
Am.  Dec.  8];  CaaUe  v.  Pierce,  2  Boot,  294.  The  same  rule  has 
been  sanctioned  in  the  contiguous  states,  and  it  is  impossible, 
^ipoti  any  just  principle,  to  adopt  a  different  standard.  The  in- 
tended conveyance  is  a  nullity;  and  the  contract,  as  to  any 
opoation,  is  precisely  as  if  it  had  never  been,  or  as  if  it  had 
been  rescinded.  Unless  vindictive  damages  were  allowed,  for 
vbich  there  exists  no  sufficient  reason,  what  can  be  more  con- 
mnant  to  natural  justice  than  that  the  grantee,  who  has  got 
nothing  for  his  money,  should  have  it  returned  to  him? 

The  covenant  that  the  grantor  has  good  right  to  sell,  in  many 
euea  is  qmonymous  with  the  covenant  of  seisin;  and  when  it  is 
]K>t,  so  far  as  resi>ects  damages  for  the  breach  of  it,  it  stands 
pv^taady  on  the  same  ground.  If  the  grantor  had  not  good 
nght  to  sell,  the  covenant  is  broken  instantaneously,  so  soon  as 
n  18  made,  as  the  covenant  of  seisin  is,  when  the  covenantor  if 
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not  Beised,  and  the  reason  for  retnming  the  considezatioo, 
where  the  oonyejanee  has  wholly  failed,  in  both  caaes  is  pre- 
cisely equal.  I  am  aware  that  in  PresGoU  ▼.  Trwemany  4  Mass. 
627  [8  Am.  Dec.  246],  it  is  laid  down  as  a  role  that  nominal 
damages  only  will  be  giren  for  the  breach  of  the  coyenant  that 
the  grantor  had  right  to  conyey  until  the  estate  conveyed  has 
been  defeated,  or  the  right  to  defect  it  has  been  extinguished. 

This  opinion  is  obUery  unsustained  by  any  case  or  established 
principle,  and  in  opposition  to  the  rule  of  the  same  court  in 
respect  of  the  corenant  of  seisin.  I  have  the  highest  deference 
for  the  source  from  which  the  abore  opinion  emanated;  but  I 
cannot  admit  it  to  be  just  or  supported  by  analogous  cases. 

It  is  said  that  as  the  plaintiff  was  in  possession  of  the  land 
in  question,  and  answerable  for  the  rents  and  profits,  they 
should  have  been  deducted  from  the  damages.  To  this  propo- 
sition I  cannot  assent.  The  money  due  for  the  rents  and  profits 
has  no  relation  to  the  coyenant  broken,  but  oonstitntes  a  separate 
and  distinct  debt.  It  could  not  be  set  off,  had  the  claim  been 
duly  made,  as  it  is  a  demand  in  which  the  defendant  had  not  a 
sole  interest,  if  he  has  any,  which  I  very  much  doubt.  The 
rents  and  profits  are  legsJly  due  to  Simeon  and  the  heirs  of 
PaTid,  and  in  all  events,  Simeon  is  a  joint  creditor  in  relation 
to  this  demand. 

It  has  been  contended  that  the  consideration-money  for  the 
land  in  question  was  applied  to  the  payment  of  debts  against 
David's  estate;  and  that  the  plaintiff,  being  one  of  his  heirs,  has 
received  a  benefit  from  this  source  which  ought  to  ^iminiah  his 
damages.  No  such  fact  appears  to  have  been  proved;  and  if  it 
had,  it  constituted  no  indebtedness  on  the  part  of  the  phdntiff, 
but  gave  to  the  defendant  a  right  to  remunerate  himself  out  of 
the  assets  of  his  intestate.  Besides,  it  had  no  relation  to  the 
point  of  damages  in  this  case,  and  therefore  could  not  be  al- 
lowed to  diminish  them. 

In  conclusion,  I  am  of  the  opinion  that  the  determination  of 
the  judge  below  has  done  no  injustice  to  the  plaintiff^  andahoold 
not  advise  a  new  trial. 

The  other  judges  were  of  the  same  opinion. 

New  trial  not  to  be  granted. 


Lot  Hartford  efo.  Co.  v.  JftOer,  41  Ocnm.  12{^  the  aathority  of  tlui  €m»  n 
f oUowed,  showing  that  a  deed  by  a  tenant  in  oommon  of  a  portion  of  tht 
comnum  estate  by  metes  and  bounds  is  inoperative  as  sffMnst  his  oo^tenssta 

In  fftibbard  v.  NarUm,  10  Conn.  433^  it  is  oited,  showing  that  a  oovoudI 
that  the  gnntor  is  owner  is  a  personal  oovensnt. 
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[4  oook  at.] 

Ib  Looi  ArFuatK — A  ebum  vader  a  oontnust  for  lemow  madA  In  aaolber 

ifafa^  martbedeftanimied  1^  the  Uwb  of  thst  Staia 
BfnnvcB  ov  Eobkiov  Lawbl — ^Foreign  Uwb  cannot  be  notioed  jndidany,  but 

mart  be  pcoved  as  fiusli;  and  in  this  reipect  the  lawa  of  the  xeipeottTe 

■ftakes  of  the  Union  are  oonaidered  foreign. 
AnuuEx'a  Pofwsa — Eztent  of. — ^The  general  powers  of  an  attomej  do  nofe 

tttminate  with  the  iasnanoe  of  the  ezeention  on  the  final  judgment;  he 

D^  direct  the  lery,  reoeiYe  the  amoont  of  the  judgment^  and  give  latia- 


Vbaod  Babbivo  Claim  ion  Ssbticb.— An  attomay  after  having  obtained 
fiul  jndgment^  who  tries  frendnlently  to  prevent  the  collection  of  the 
oecatioD,  violates  his  duty,  so  as  to  deprive  him  of  his  claim  for  servioes 
IB  proeazing  snch  judgment  and  exeoation. 

ioBL—If  an  attorney,  having  fraadnlently  defeated  the  collection  of  an  eze 
cation  which  he  had  obtained,  and  having  omitted  to  give  any  informa- 
tion of  this  fsot  to  the  creditor,  be  requested  to  bring  a  suit  against  the 
■hsEiff  for  the  recovery  of  the  debt,  which,  by  reason  of  the  calpable  ad 
of  saeh  attorney,  is  defeated,  he  can  recover  nothing  for  his  services  in 
■afihaoit. 

Acmnr  by  an  attorney  at  law  of  the  state  of  New  York  to  re- 
cover for  Bervices  rendered  by  him  in  that  capacity  in  that  state 
io  the  defendant.  The  services  claimed  to  have  been  ren- 
dered were,  the  prosecution  to  judgment  of  an  action  on  a  note 
in  favor  of  defendant,  and  also  the  prosecution  of  a  suit  against 
a  sheriff  for  the  default  of  his  deputy,  in  not  having  duly  leyied 
the  execution  obtained  upon  the  judgment  on  the  note.  It  was 
admitted  that  the  execution  had  never  been  collected  and  that 
the  maker  of  the  note  had  become  insolvent.  The  defendant 
ofoed  6?idenoe  to  prove  that  it  was  owing  to  the  negligence 
And  fraud  on  the  part  of  the  plaintiff,  that  the  judgment  had 
never  been  satisfied,  and  prayed  the  direction  of  the  court  that 
plaintiff  could  not  recorer  herein. 

CBanuK,  J.,  before  whom  the  cause  was  tried,  charged  the 
piy  that  the  respectiye  rights  and  duties  of  the  parties  were  to 
he  governed  by  the  laws  of  New  York,  and  proceeded:  *'  By 
Uw  laws  of  that  state  an  attorney  after  he  has  prosecuted  a  suit 
io  final  judgment  and  execution,  and  has  delivered  the  execu- 
tion to  the  proper  officer,  to  levy  and  collect  according  to  law, 
has  done  all  that  he  was  bound,  as  an  attorney,  to  do  for  his 
^ent,  in  respect  to  the  collection  of  it;  except  only  he  is  bound 
(oieceiye  the  money  of  the  officer  when  collected,  and  give  a 
^^^txpt  for  the  same.    He  is  not  bound,  nor  has  he  any  right. 
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to  iniexfeire  mih  the  officer  in  the  collection  of  the  ezecation; 
and  should  he  do  so,  and  thereby  injure  the  creditor,  he  wonld 
not  be  liable  to  him  in  an  action  against  him  for  miscondact  as 
an  attorney/'  The  judge  farther  instmoted  the  juiy:  "As  to 
the  claim,  which  the  plaintiff  had  for  his  fees,  in  the  suit  on  the 
note,  jou  have  a  right,  by  the  laws  of  the  state  of  New  York,  to 
set  off  any  damages  the  defendant  may  have  sustained  by  the 
fraud,  negligence  or  misconduct  of  the  plaintiff  in  the  manage- 
ment  of  said  suit,  orin  the  exercise  of  his  powers  as  an  attorney 
therein;  and  the  rule  of  law  is  the  same  in  respect  to  his  fees 
charged  in  the  suit  against  the  sheriff;  but  damages  sustained 
by  the  defendant,  by  the  misconduct  of  the  plaintiff,  in  the 
management  of  one  cause,  cannot  be  set  off  to  diminish  the 
claim  which  the  plaintiff  has  for  his  fees  in  the  other  cause, 
provided  the  retainers  in  such  suits  were  had  at  different  times, 
and  were  separate.  An  authority  to  collect  a  note  merely  does 
not  include  in  it  a  power  to  prosecute  the  officer  for  misconduct 
in  collecting  the  execution  which  may  have  issued  thereon;  and 
under  these  directions  you  will  find  your  yerdict." 

Verdict  for  the  plaintiff  and  motion  for  a  new  trial  for  miadi* 
lection. 

Baoon  and  T.  SmUh^  in  support  of  the  motion. 

P.  Miner  and  J.  W.  Buntingion^  contra. 

HoBMBB,  0.  J.  The  general  question  in  the  case  is  whether 
the  law  implies  a  contract,  that  the  defendant  shall  pay  the 
plaintiff  for  the  services  performed  by  him;  and  the  motion  for 
a  new  trial  if  founded  on  the  supposed  incorrectness  of  the 
charge  given  to  the  jury. 

The  services  of  the  defendant  having  been  rendered  in  the 
state  of  New  York,  under  a  contract  made  in  that  state,  thdr 
lavTS  are  the  standard  by  which  the  case  must  be  determined. 
Although  the  charge  of  the  judge  contains  a  construction  of 
these  laws  and  a  direction  to  the  jury  in  what  light  they  are  to 
be  regarded,  yet  from  the  imperfection  of  the  motion  I  am  no* 
able  to  discover  whether  they  were  in  evidence  before  the  court 
and  jury,  or  whether  the  judge  expressed  a  judicial  opinion 
upon  them,  no  testimony  in  this  particular  having  been  ex- 
hibited. That  the  court  could  ex  officio  take  notice  of  and  give 
a  construction  to  the  above-mentioned  laws  after  the  uniformity 
of  doctrine  and  decision  on  this  subject  will  not  be  pretended. 
All  the  determinations  concur  in  this  as  an  established  principle, 
^  that  the  way  of  knowing  foreign  laws,  is  by  admitting  them 
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to  be  pi0v«d  MB  fiMstiy  and  the  codrt  miui  assist  the  jniy  iu  as* 
oerftsiiinig  what  the  law  is:*'  MoBfyn  ▼.  Ihbrigag,  Gbwp.  174; 
FneaumUT.  Dedire,  1  P.  Wms.  420;  Male  t.  JSoterfe,  8  Esp.  168; 
lUM  ▼.  S0e«an,  1  Ozanoh,  88;  1  Obit  PL  219;  1  Phil.  Ev.  801. 
802,  D. 

In  tiie  TTsited  States  this  doetrine  has  often  been  recognised: 
8mUh  ▼.  Biagffi,  1  Johns.  Gas.  238;  Legg  y.  Legg,  8  Mass.  99; 
and  that  the  respeotive  states  in  rehition  to  each  other,  being 
vitfam  the  reason  of  the  role  are  in  this  particular  to  be  con- 
ndered  as  foreign  nations.  In  Hebron  y.  Marlborough^  2  Conn. 
18,  this  court  adopted  the  same  principle  in  respect  of  the  laws 
of  Massachusetts.  That  the  laws  of  New  York,  in  relation  to 
the  duties  of  an  attorney,  under  a  general  retainer  are  peculiar 
and  different  from  our  own,  or  at  least  were  supposed  to  be,  may 
eonclnsiyely  be  inferred  from  the  whole  frame  and  purport  of 
the  charge  to  the  jury.  Hence  to  these  laws  they  were  referred 
as  the  guide  of  their  decision,  and  the  instruction  given  them 
v^iaidless  of  the  common  law  as  understood  in  Westminister 
Hall,  or  in  this  sister  state,  was  entirely  restricted  to  the  laws 
of  New  York.  If  these  laws  were  not  in  evidence  the  court  as- 
somed  a  judicial  knowledge  of  them,  and  for  this  reason  the 
cbaige  below  was  eironeous.  But  if  in  relation  to  them  proof 
was  exhibited  to  the  juiy,  although  the  judge  might  express  an 
opinion  on  the  evidence  he  was  not  authorized  to  give  a  direc- 
tion, and  in  thus  doing  he  usurped  the  jurisdiction  of  those  who 
have  an  exdusiye  right  to  determine  every  question  of  fact: 
JSem  York  Hremen  Ins.  Co.  v.  Wcdden^  12  Johns.  618  [7  Am. 
Bee.  340];  8mi£k  y.  CanringUm,  4  Cranch,  62. 

In  his  charge  to  the  jury,  the  judge,  after  having  clearly  and 
definitely  informed  them  what  was  the  law  of  New  York  on  the 
nhject  under  their  consideration,  said  to  them,  '*  under  these 
directions  you  will  find  your  verdict."  From  the  whole  tenor 
of  the  charge  as  well  as  from  the  concluding  observations  just 
iBcited,  the  fact  on  trial  was  taken  from  the  jury  and  definitely 
Bottled  by  the  court.  In  this  respect  the  proceeding  below  was 
cnoneous,  and  if  it  resulted  in  an  ultimate  determination  of  the 
caoae  I  might  here,  with  propriety,  pause.  But  as  there  must 
be  a  rehearing,  and  the  law  of  New  York  may  be  found,  what  I 
have  no  reason  to  doubt  it  vrill,  not  peculiar  but  like  our  own, 
founded  on  the  common  law  as  generally  understood,  I  will 
pniBoe  the  subject  a  little  further. 

On  the  principles  of  the  common  law,  as  generally  under- 
ttood,  and  as  recognized  in  the  state  of  New  York,  so  far  as 
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the  reports  of  their  determinatioiis  gire  evidence,  I  entertain  no 
doubt  that  the  plaintiff,  at  the  time  of  his  supposed  fraadtilent 
inteiference  in  d^eat  of  the  execution,  was  attorney  to  the  de- 
fendant.   The  cases  of  Crary  t.  Twmer^  6  Johns.  61;  Jaciaony. 
BarOett,  8  Id.  861;  and  KeOogg  y.  GUberi,  10  Id.  220  [6  Am.  Dec. 
335],  on  which  much  reliance  has  been  placed,  only  prove  that 
an  attorney,  from  his  general  powers,  cannot,  without  payment 
of  the  debt,  discharge  a  debtor  from  custody  under  exeouiion, 
or  acknowledge  satisfaction  of  the  demand.    In.  all  the  above 
cited  cases,  the  point  determined  was  not  when  the  attorney's 
powers  terminated,  but  admitting  their  continuance,  that  they 
did  not  confer  authority  for  the  performance  of  an  act  which 
from  its  nature  was  fraudulent;  and  such  is  the  unquestionable 
law  of  Westminster  Hall:  Cogens  case,  Styles,  129.    An  opinion 
was  expressed  that  the  authority  of  an  attorney  determined 
with  the  judgment,  or  at  least  with  the  issuing  of  execution, 
and  in  support  of  this  position,  reference  was  had  to  the  com- 
mon law,  as  stated  in  2  Inst.  878;  2  Bos.  &  P.  857;  and  2  Show, 
188. 

In  the  case  cited  from  Bos.  &  P.,  Heath,  J.,  observed  that 
by  several  cases  collected  in  BoU.  Ab.,  it  appeared  that  the  au- 
thority of  an  attorney  detennines  with  the  judgment.  In  2 
Institute,  it  is  said,  not  in  accordance  with  the  preceding  re- 
mark, that  an  attorney  in  the  suit  may  sue  out  execution  within 
the  year,  without  a  new  warrant;  and  in  Morton^a  case,  2  Show. 
188, 139,  it  was  decided  that  the  payment  of  the  debt  and  costs 
to  the  sheriff,  on  executing  a  ca.  sa.,  does  not  discharge  the  judg- 
ment; but  ^'otherwise  if  the  money  had  been  paid  to  the  plaintiff's 
attorney,  upon  record,  for  that  would  have  been  a  payment  to  the 
plaintiff  himself.''  That  an  attorney  on  an  original  suit  may  sae 
out  a  scire  facias  against  bail,  or  pray  out  an  aUas,  was  adjudged 
in  Burr  v.  Mvocod,  1  Salk.  89;  and  in  Boll.  Bep.  866,  it  is  laid 
down,  that  after  judgment  he  may  acknowledge  satisbction  on 
record,  upon  receiving  the  money.  The  assertion,  then,  that 
the  power  of  an  attorney  terminates  on  the  judgment  being 
rendered,  is  not  sustainable,  and  that  it  remains  until  the  exe- 
cution is  collected  is  indisputably  true,  or  he  could  not  do  the 
act  of  an  attorney  by  the  reception  of  the  money  in  that  ca« 
pacity. 

It  becomes,  however,  an  important  inquiiy  to  ascertain, 
although  the  general  powers  of  an  attorney  remain,  how  far 
they  extend.  An  answer  to  this  question  is  furnished  by  se?- 
eral  determinations  of  the  supreme  court  of  the  state  of  New 
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YoiL  In  Doiy  t.  2Vini6r,  8  Johns.  20,  the  plaintiffs  attorney 
ddirered  an  ezeention  to  the  sheriff,  and  directed  him  to  le^ 
it  on  the  property  of  the  defendant,  bat  said  that  he  snpposed 
the  pkintiff  did  not  wish  to  distress  the  defendant,  and  that  if 
tlie  property  remained  in  his  possession  after  the  leyy,  the 
plaintiff  wonld  not  hold  the  sheriff  responsible  if  it  was 
squandered,  and  that  he  need  not  take  a  receipt  for  it.  In  this 
case  it  was  adjndged  to  be  competent  for  the  plaintiff  to  proTe 
the  preceding  directions  given  by  his  attorney,  after  the  suing 
out  of  the  execntion.  Confessions  of  a  general  deputy  of  the 
ahetiff  made  to  the  plaintiffs  attorney,  in  answer  to  inquiries 
rdatiTe  to  the  execution  deliTcred  to  such  deputy,  while  the 
ezeeution  was  in  force,  were,  in  JHoU  ▼.  Kip,  10  Johns.  478,  held 
a<lini«rihle  evidence  to  charge  the  sheriff.  And  in  Kettogg  ▼. 
Qriffin,  17  Id.  274,  the  instructions  given  by  the  plaintiffs  at- 
tomej  to  the  sheriff,  to  whom  he  delivered  an  execution,  were 
received  in  evidence,  and  principally  on  this  basis  the  case  was 
determined. 

The  supreme  court  of  Massachusetts,  in  Dearborn  v.  Dearborn, 
15  Mass.  816,  decided  that  an  attorney  who  undertakes  the  col* 
lection  of  a  debt,  and  commences  a  suit,  upon  which  the  debtor 
is  held  to  bail,  will  be  liable  to  an  action  by  his  client  for  neg- 
ligence should  he  neglect  seasonably  to  sue  a  eci.  fa.  if  non  etsi 
vaentuM  be  returned  on  the  execution.  The  plaintiff  bad 
canaed  a  demand  to  be  lodged  with  the  defendant,  then  an  at- 
torney regularly  practicing  in  the  courts  of  common  pleas  and 
sapieme  judicial  court,  upon  which  be  procured  a  writ  to  be 
iasoed,  and  thereupon  the  defendant's  body  was  arrested,  and 
bail  taken.  Finally  judgment  was  duly  obtained,  an  execution 
gianied,  and  the  same  returned  non  est  inventus;  but  against 
the  hail  no  adre  /ados  was  sued  out  and  served.  The  defend- 
ant, who  was  the  attorney  alluded  to,  contended  in  his  defense 
that  a  scire  /acias  was  a  new  suit  in  which  he  was  not  engaged, 
"  not  having  undertaken  to  prosecute  it,  nor  having  received  any 
directions  therefor  from  the  plaintiff. "  The  chief  justice  charged 
the  jury  that  an  attorney  having  undertaken  to  collect  a  debt, 
if  bail  was  taken,  was  bound  to  prosecute  a  scire  facias  to  final 
jadgment,  unless  he  notified  his  client  of  the  state  of  the  de- 
mand, so  that  he  might  have  an  opportunity  to  decide  for  him- 
self whether  it  should  be  presented  or  not.  The  court  sanc- 
tioned the  determination  of  the  judge  at  nisi  prius,  and  expressed 
the  opinion  that ''  when  an  attorney  undertakes  to  collect  a 
^U,  he  is  bound  to  sue  out  all  process  necessary  to  the  object;'* 
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that  **  a  scire  fadaa  is  not  a  new  suit;"  and  that  "  it  is  a  regoLir 
step  in  the  ooUeotion  of  the  original  demand,  and  the  attomej 
cannot  excuse  himself  for  neglecting  seasonably  to  sae  it,  unless 
he  give  notice  to  his  client  and  request  spedfic  instructions, 
where  he  entertains  doubts  of  its  expediency." 

The  cases  which  I  have  cited  demonstrate  that  the  general 
powers  of  an  attorney  do  not  terminate  when  he  has  prosecuted 
the  suit  to  a  final  judgment  and  execution,  and  deUyered  it  for 
collection  to  a  proper  officer,  but  on  the  other  hand,  thai  he 
may  give  directions  concerning  the  levy  of  the  execution,  and 
when  the  fruits  of  it  are  obtained,  receive  the  money  and  ac^ 
knowledge  satisfaction.  And  the  case  of  Dearborn  t.  Dearborn 
clearly  involves  the  principle  that  an  attorney  having  received 
a  debt  to  collect,  has  bound  himself  by  contract  to  take  all  reg- 
ular steps  requisite  to  insure  its  collection,  and  if  he  is  dubious 
as  to  the  result  of  any  legal  measure  contemplated,  to  inform 
his  client  and  receive  his  instructions. 

An  implied  contract  is  that  which  reason  and  justice  dictate, 
and  which  therefore  the  law  presumes  a  person  has  contracted 
to  perform;  and  upon  this  presumption  makes  him  liable  io 
such  persons,  as  suffer  by  his  non-performance:  8  Bl.  Com. 
158.  Upon  this  principle  the  court  may,  and  often  does,  pre- 
sume the  extent  of  an  agency  from  the  nature  of  the  case;  and 
hence  a  contract  either  necessary  or  highly  expedient  in  the 
attainment  of  a  given  object,  is  reasonably  to  be  inferred. 
When  a  note  is  sent  for  collection  from  a  creditor  in  one  state 
to  an  attorney  in  another,  by  the  reception  of  it  to  collect,  the 
latter  assumes  the  duty  of  performing  the  measures  requisite 
for  this  purpose,  with  integrity,  diligence  and  skill. 

Having  obtained  judgment  and  delivered  the  execution  to  a 
legal  officer,  he  has  not  performed  all  his  duty  as  an  attorney 
io  the  creditor;  and  all  the  cases  which  show  that  he  may  re- 
.eeive  the  money  collected,  and  acknowledge  satisfaction  on  the 
:record,  establish  this  proposition.  That  he  may  give  directions 
tto  the  sheriff  relative  to  his  management  of  the  execution  I  en- 
iertain  no  doubt;  and  that  it  is  his  duty  to  do  it  is  equally  dear, 
when  in  his  opinion,  it  will  accomplish  the  object  of  his  ap- 
pointment. If,  for  example,  he  knew  of  property  belonging  to 
the  debtor,  which  was  unknown  to  the  officer,  he  is  bound  to 
give  him  information  or  he  will  not  act  with  common  integrity; 
and  if  he  co-operate  with  the  debtor  in  the  concealment  of  his 
estate,  and  thus  frustrate  the  collection  of  the  execution,  he 
palpably  violates  the  duty  he  has  assumed.    All  these  are  prin* 
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dples  founded  in  reason,  and  the  opposite  of  them  I  can  never 
admit;  **  for  I  have  bo  great  a  venexation  for  the  law,  as  to  sap- 
po6e  that  nothing  can  be  law  which  is  not  foanded  in  common 
flfinae  or  common  honesty:"  Per  Ashurst,  J.,  8  T.  B.  62.  Now 
as  endsDce  was  offered  to  prove  that  the  plaintiff  prevented  the 
eolke&m  of  the  ez6eation»  by  frandnlent  condact;  this,  if  es- 
taUiahed,  was  in  violation  of  his  daty  as  an  attorney,  and  so 
the  joiy  shonid  have  been  instracted.  As  a  consequence  they 
ahoidd  have  been  informed,  that  for  his  services  rendered  in 
proconng  the  judgment  and  execution,  he  has  no  legal  claim. 

From  the  motion  it  appears  that  the  frustration  of  the  suit 
tgiinst  the  sheziff  was  likewise  occasioned  by  the  fraud  of  the 
phintiflL  On  this  point  the  motion  is  very  defective  in  not 
luiTiiig  pointed  out  the  nature  and  circumstances  of  the  fraud 
alliided  to.  As  to  the  basis  of  my  opinion,  I  will  assume  the 
&cts  to  be  as  they  were  suggested  in  the  argument,  and  as  I 
nndeiBtood,  not  contradicted;  that  having  fraudulently  defeated 
the  collection  of  the  execution,  and  having  omitted  to  give  any 
information  of  this  fact  to  the  defendant,  the  plaintiff  was  re- 
quested to  bring  a  suit  against  the  sheriff,  which,  by  reason  of 
the  culpable  act  of  the  plaintiff,  was  defeated.  To  recover  for 
his  serncee  in  the  action  aforesaid,  is  one  object  of  the  present 
suit.  I  do  not  admit  that  any  authority  except  what  was  origi- 
nallj  given  to  pursue  the  requisite  measures  for  collecting  the 
defendant's  debt,  was  legally  necessary;  but  the  consideration 
of  this  subject,  as  being  of  no  importance  in  this  case,  I  shall 
waive.  Had  the  fact  been  fuUy  known  by  the  defendant,  and 
after  this,  he  had  thought  proper  to  invest  the  plaintiff  with 
aathority  to  bring  the  suit  in  question,  I  should  not  consider 
his  services  as  invalidated,  by  the  antecedent  fraud.  But  the 
aappreasion  of  the  truth,  in  this  important  particular,  if  such 
vere  the  fact,  was  itself  a  fraud,  and  contaminated  all  the  sub- 
•eqaent  acts  of  the  plaintiff. 

On  the  supposition  assumed,  the  plaintiff  knew  that  by  fraud 
he  had  prevented  the  collection  of  the  execution,  and  that  a 
leoovery  against  the  sheriff  was  impossible.  With  this  knowl- 
edge not  communicated  to  the  defendant,  but  confined  in  his 
own  breast,  he  commenced  a  hopeless  suit,  which,  as  he  must 
have  anticipated,  was  determined  against  his  client.  Having 
violated  his  duty  by  the  perpetration  of  a  fraud,  and  by  this  act 
oceaaoned  to  tiie  defendant  the  loss  of  his  debt,  he  now  de- 
Sttnda  remuneration  for  his  faithless  services.  The  ground  of 
a  mere  precedent,  if  it  existed,  must  be  unquestionable  to  sane- 
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tion  the  reward  of  sach  miacondacty  and  much  more,  to  aathor> 
ize  the  establishment  of  a  principle  that  will  protect  and  invite 
resnlts  so  flagrantly  unjust.  **  All  laws,"  as  was  said  hy  Ijord 
Kenyon  in  Padey  v.  Dreeman,  8T.  B.  51»  "stand  on  the  beet 
and  broadest  basis  which  go  to  enforce  moral  and  social  daiies;'' 
and  although  the  neglect  of  moral  duties  of  imperfect  obliga- 
tion is  not  the  ground  of  action,  the  palpable  violation  of  a  legal 
contract  is  always  the  subject  of  redress  in  the  civil  forum.  The 
ground  I  assume,  if  the  facts  contended  for  by  the  defendants 
are  true,  is  this:  that  there  was  fraud,  not  confined  to  a  point, 
merely,  but  contaminating  from  beginning  to  end  all  the  plaint- 
iff's services. 

As  the  result  of  my  observations,  I  am  of  opinion  that  the 
judge  below  assumed  that  jurisdiction  which  exclusively  he- 
longed  to  the  jury  by  directing  them  in  relation  to  their  verdict 
on  matter  of  fact;  that  the  opinion  expressed  by  the  jury,  that 
an  attorney  had  done  all  he  was  bound  to  do  when  he  had 
delivered  an  execution  obtained  to  the  proper  o£Scer,  except  to 
receive  the  money  when  collected,  and  thus  withdrawing  from 
their  consideration  the  fraud,  to  prove  which  evidence  had  been 
exhibited,  was  not  correct;  and  that  the  omission  to  state  to 
them  the  l^al  effect  of  the  fraud  committed  by  the  plaintiff,  by 
reason  of  which  he  recovered  for  services,  when  the  law  implied 
no  contract  in  his  favor,  was  erroneous.  I  would  therefore 
advise  a  new  trial. 

PsTBBS  and  Bkatnart),  JJ.,  were  of  the  same  opinkia. 

Chapmah  and  Bristol,  JJ.,  dissented* 

New  trial  granted. 


Bbers  t;.  Bbebsl 

I4  0(nDi.fiM.] 

Aor  EziLABanro  Jubibdiotzon— Tbial  by  Jxtbt.— A  stataito  mHat^tag  th» 
jnriadiction  of  JurtioeB  of  the  peace  ia  not  repogiiHit  to  IImi  oMttsUtaiUos 
■a  impairing  the  right  of  trial  1^  ivaj. 

Is  BBBOB.    The  opinion  states  the  case. 

Daggeti  and  Sherman^  for  the  plaintiff  in  error. 

Sheiton,  canira. 

HbsMBB,  0.  J.    An  action  of  trespass  was  brought  before  a 
Justice  of  the  peace,  in  which  the  plaintiff  demanded  thirty  dol« 
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hn  duDBgOB.  T6  the  deolantioii,  the  parties  joined  in  demur- 
nr,  and  tbe  aame  hsTing  been  considered  soffident,  jadgment 
ma  rendered  for  the  plaintiff.  The  defendant  below  has  insti- 
tated  a  writ  of  exror,  and  for  cause  has  specially  alleged  that 
the  aaid  jostiee  ought  not,  and  ooold  not  hj  the  laws  and  con- 
stitation  of  the  state  of  Oonnectioat,  hold  jurisdiction  of  the 
afaneaid  cause,  as  he  had  no  right  to  summon  a  juiy ,  and  there- 
fore coold  not  legally  ascertain  the  facts  in  the  case  before  him. 

By  the  twenty-first  section  of  the  bill  of  rights,  making  a 
part  of  the  constitution  of  this  state,  it  is  declared  that  *'  the 
zight  of  trial  by  jury  shall  remain  inviolate/'  At  the  time  when 
the  constitotion  was  adopted,  the  jurisdiction  of  a  justice  of  the 
peaoe,  in  actions  of  trespass,  was  limited  to  fifteen  dollars,  and 
the  law  since  enacted,  extending  their  jurisdiction  to  thirty-five 
doOais  in  cases  of  the  above  description,  but  authorizing  an 
Vpeal  to  the  county  court  when  the  sum  demanded  shall  ex- 
ceed seven  dollars,  is  supposed  to  be  unconstitutional. 

I  shall  waive,  as  being  unnecessary,  tbe  consideration  of  the 
lioad  question  argued,  whether  the  right  of  trial  by  jury  would 
hsTe  been  violated  had  there  been  no  liberty  of  appeal.  I  ad- 
mit that  the  trial  by  jury  must  continue  unimpaired,  and  shall 
iK>t  now  dispute  that  there  can  be  no  enlargement  of  a  justice's 
pnadiction  which  shall  take  from  any  one  the  legal  power  of 
having  his  cause  heard  by  a  jury,  precisely  as  it  might  have 
iMen  before  the  constitution  was  adopted.  It  is  indisputable, 
that  a  jostiee  of  the  peace  is  empowered  to  hear  all  causes  per- 
•ooally,  and  that  he  cannot  try  them  by  a  jury.  The  question 
Uien  is  brought  to  this  narrow  point,  whether  the  enlargement 
of  a  JQstiee's  jurisdiction,  with  the  right  of  appeal  as  it  existed 
when  the  constitution  was  adopted,  is  a  violation  of  the  above 
piinl^  secured  by  that  instrument.  I  am  clear  that  it  is  not, 
lad  that  a  construction  of  this  nature  is  equally  unwarranted  by 
the  words  and  by  the  intention  of  the  constitution.  An  instru- 
ment remains  inviolate  if  it  is  not  infringed;  and  by  a  violation 
of  the  trial  by  jury,  I  understand  taking  it  away,  prohibiting  it, 
QTsabjecting  it  to  unreasonable  and  burdensome  regulations, 
which,  if  they  do  not  amount  to  a  literal  prohibition,  are  at 
kist  virtually  of  that  character.  It  never  could  be  the  inten- 
tion of  the  constitution  to  tie  up  the  hands  of  the  legislatare  so 
that  no  change  of  jurisdiction  could  be  made,  and  no  regulation 
even  of  the  right  of  trial  by  jury  could  be  had.  It  is  sufficient, 
ud  within  the  reasonable  intendment  of  that  instrument,  if  the 
tnal  by  jnry  be  not  imiMured,  although  it  may  be  subjected  to 
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new  modes,  and  eren  rendered  more  ezpeneiYe,  if  the  publie 
interest  demand  such  alteration.  A  law  containing  arUtEBzy 
and  unreasonable  proTisions,  made  with  the  intention  of  anni- 
hilating or  impairing  the  trial  by  jury  would  be  subject  to  the 
same  considerations  as  if  the  object  had  been  openly  and  directly 
pursued. 

But  on  the  other  hand  eyery  reasonable  regulation,  made  by 
those  who  value  this  paUcidium,  of  our  rights,  and  directed  to 
the  attainment  of  the  public  good,  must  not  be  deemed  in- 
hibited, because  it  increases  the  burden  or  expense  of  the  litiga- 
ting  parties.    Such  a  degree  of  morbid  sensibility  may  be  ex- 
cited on  this  subject,  as  to  generate  an  opinion,  tiiat  the  legal 
requisition  of  a  bond,  the  increase  of  jurors'  fees  and  other 
triyial  changes,  although  imperiously  demanded  to  promote 
justice  and  the  general  conyenience,  if  they  only  operate  to  sub- 
ject the  trial  by  jury  to  a  burden,  not  unreasonable,  are  a  viola- 
tion of  the  constitution.    The  tendency  to  extremes,  when  an 
important  interest  is  affected,  is  not  uncommon,  and  it  ia  not 
even  undesirable,  if  it  only  lead  to  an  anxious  scrutiny.    As  the 
interests  of  a  state,  however,  do  not  essentially  depend  on  the 
existence  of  one  right  only,  but  on  many,  it  is  proper  to  preserve 
them  generally,  and  not  to  sacrifice  one  important  consideration 
to  another  equally  important. 

In  conclusion,  I  am  satisfied  that  the  liberty  of  appeal  in  the 
caie  under  discussion,  preserves  the  right  of  trial  hy  joiy  in- 
violate, within  the  words  and  fair  intendment  of  the  constiiu- 
tion,  and  that  no  such  unreasonable  hardship  is  put  on  the 
appellant  by  the  bond  required  for  the  prosecution  of  the  ap- 
peal, as  to  justify  the  assertion,  that  the  right  of  trial  byjnzyis 
in  any  manner  impaired. 

Chapman,  BaAiNABD,  Bbibiol,  and  Pxxxbs,  JJ.,  concurred. 

Judgment  to  be  affirmed. 

The  ooDstitatioiiality  of  acts  enhuging  the  JoxiidiotioQ  of  Jvatioea  aiia  tiui 
«aM,  is  generally  aostaiiiedt  See  this  topic  diioosied  in  Fkofibtk  on  JinjUal, 
101. 
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(kcm  ov  LmixBD  JuEiSDicnov. — If  a  ooart  of  lim*^  Jmudiotioa  Imom 
^Skffl  proeew,  or  takes  oognicance  of  a  cauae  without  haTing  Juriadktion 
of  tiw  psBMn-  of  the  defendant,  the  prooeedings  ato  Toid,  and  if  the 
Dagiifcnie  attempte  to  enforoe  the  jadgment  or  deoiiion,  he  is  a  tree- 
P«Mr,  and  the  party  aifeoted  may  show  oollatarally  that  the  magiatnta 
Ittdnot  jnxitdictum  of  hia  penon  at  the  time  of  pronoancing  aaoh  Jndg- 
BMBt  or  deciaion. 

SuTUTOBT  JuBiBDicnoN  STRZCiiiT  PuBSUKU. — Where  a  new  power  ia  oon- 
lemd  an  a  magistrate  by  atatate,  it  moat  be  pnzsaed  in  the  mode  pre- 
Kribed.  Aooordingly,  where  a  atate  anthoriaed  Joatioea  of  the  peace  to 
cnaato  be  bnmght  before  them  peraona  aconaedjof  certain  immoral  con- 
daet»  and  npon  proof,  to  proceed  to  conYiotion»  it  waa  held  that  jndg- 
nBBt  pranoonced  against  an  alleged  offender  in  hia  absence,  after  peraonal 
•wviea  of  the  sammon%  snd  though  his  father,  as  his  guardian,  appeared 
lor  hia. 


l^oaoas  of  trespass,  assault  and  batteiy,  and  false  imprison- 
BMQt  The  jtuy  found  a  Terdict  for  the  plaintiff  for  ten  dollars, 
rabject  to  the  opinion  of  the  court  upon  a  case  made,  contain- 
ing the  following  facts:  The  plaintiff  had  been  committed  to 
Jul  on  a  warrant  issued  by  the  defendant,  as  justice  of  the  peace, 
(oiiriUfaUy  iBterraptmg  a  congregation  of  people  met  for  religi- 
OQs  worahip,  of  which  offense  plaintiff  had  been  convicted,  and 
^  neglected  to  pay  the  penalty  adjudged  of  twenty-fire  dol- 
^  The  record  of  conyiction  was  produced,  which  defendant 
contended  was  a  complete  justification,  but  plaintiff  offered,  and 
VB8  permitted  to  introduce  evidence  to  show  that  the  defendant, 
ttjnatioe  of  the  peace,  did  not  cause  the  plaintiff  to  appear  be* 
bre  him  on  the  complaint,  as  the  act  required,  before  he  re* 
^ed  the  conviction  and  issued  his  warrant  of  commitment. 
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The  facts  eBtaUiahed  bj  the  evidence  bo  introduced  are  sisted 
in  the  opinion. 
The  caose  was  submitted  without  argument. 

By  Court,  QsmsoER,  0.  J.    I  had  no  doubt  upon  the  trial  thai 
the  conviction  given  in  evidence  by  the  defendant  was  a  com- 
plete protection  to  him  as  to  everything  set  forth  in  it,  unless 
it  was  shown  that  the  defendant  had  either  exceeded  his  juris- 
diction or  had  not  jurisdiction  of  the  person  of  the  plaintiff. 
I  consider  it  perfectly  well  settled  that  to  justify  an  inferior 
magistrate  in  committing  a  person,  he  must  have  jurisdiction 
not  only  of  the  subject-matter  of  the  complaint,  but  also  of 
the  process  and  the  person  of  the  defendant.     This  point  was 
fully  and  ably  discussed  in  Borden  v.  FUch^  15  Johns.  121  [8 
Am.  Dec.  225];  and  it  was  decided  that  a  judgment  of  dirorce 
rendered  by  the  supreme  court  of  Vermont  was  void,  because 
it  had  not  jurisdiction  of  the  person  of  the  defendant.     The 
authorities  are  numerous  to  this  point:  5  Johns.  41;  8  Johns. 
M,  197  [5  Am.  Dec.  882];  Eirby,  119;  1  DaU.  2G1;  1  Day,  40, 
45  [6  Am.  Dec.  200];  2  Wils.  886;  2  Str.  993.    If  a  court  of 
limited  jurisdiction  issues  a  process  which  is  illegal  and  not 
merely  erroneous;  or,  if  a  court  whether  of  limited  jurisdiction 
or  not,  undertakes  to  hold  cognizance  of  a  cause,  vnthout  hav- 
ing gained   jurisdiction  of  the  person  by  having  him  before 
them  in  the  manner  required  by  law,  the  proceedings  are  void, 
and  in  the  case  of  a  limited  or  special  jurisdiction,  the  magis- 
trate attempting  to  enforce  a  proceeding  founded  on  any  judg- 
ment, sentence,  or  conviction,  in  such  a  case,  becomes  a  tres- 
passer. 

The  case  of  Maiher  v.  Hood^  8  Johns.  45,  decides  that  a 
record  of  conviction  of  a  justice,  under  the  act  to  prevent  for- 
cible entries  and  detainers,  is  not  traversable;  and  if  it  appears 
that  the  justice  had  jurisdiction  and  proceeded  regularly,  it  ia 
conclusive,  and  a  bar  to  a  suit  against  him  for  anything  ad* 
judged  and  within  his  jurisdiction.  But  it  was  not  decided  in 
that  case,  nor  is  there  any  case  that  sanctions  the  doctrine,  that 
by  force  of  a  conviction  before  a  magistrate,  the  party  affected 
by  it  may  not  show,  even  in  a  collateral  action  where  the  con- 
Tiction  is  set  up  as  a  defense,  or  comes  in  question,  that  the 
magistrate  had  not  jurisdiction  of  the  person  against  whom  the 
conviction  operates.  Take  the  case  of  a  person  convicted  by  a 
justice  of  the  peace  who  never  had  been  summoned,  and  who 
never  appeared  before  him;  would  it  admit  of  a  doubt  that  this 
fact  might  be  shovni,  and  if  proved,  that  the  whole  proceeding 
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-woaUi  be  coram  non  judice  and  void?  The  fourth  aeetion  of  the 
act  under  which  fhiB  oonTiotion  took  place  (2  N.  B.  L.  194, 195), 
after  spedfTing  the  Qflfenaee  of  Tiolating  the  Sabbath,  and  in- 
termpting  and  diatorbing  any  assembly  of  people  met  for  relig- 
1008  worship,  proceeds  to  denounce  the  penalty,  and  proTides, 
in  case  such  offender  be  legaUy  oonTicted,  that  he  shall  imme- 
diately pay  the  sum  so  f  oif  eited,  which  may  be  a  sum  not  ex* 
ceeding  twenfy-five  dollars;  and  if  he  does  not  immediately  pay 
the  amount,  with  the  charges  of  conviction,  or  give  security  to 
the  aatisfaetion  of  the  justice  for  the  payment  thereof  within 
twenty  days  thereafter,  then  the  justice  may  by  warrant,  under 
his  hand  and  seal,  commit  the  offender  to  the  common  jail  of 
the  county  for  a  term  not  exceeding  thirty  days. 

13ie  ninth  section  proyides,  that  every  justice  shall,  upon  in- 
formation giyen  upon  the  oath  of  any  person,  cause  every 
offander  against  the  act  to  appear  before  him,  and  upon  such 
information  being  proved,  shall  convict  such  offender  in  such 
manner  as  in  and  by  the  act  is  prescribed.  The  tenth  section 
gires  the  form  of  conviction,  and  prohibits  the  removal  into  the 
snpreme  court,  by  certiorari,  of  any  adjudication  or  conviction 
bj  virtue  of  the  act.  The  importance  and  value  of  the  principle 
that  the  justice  has  not  jurisdiction,  unless  the  person  convicted 
shall  be  legally  before  him,  becomes  more  apparent  when  we 
perceive  that  the  aggrieved  party  is  deprived  of  every  method 
of  protecting  himself  but  by  action  against  the  justice. 

Was  the  plaintiff  legally  before  the  justice  ?  I  consider  the 
process  issued  by  the  defendant  as  unexceptionable;  it  had  no 
seal,  and  there  is  nothing  in  the  act  requiring  it  The  constable 
returned  upon  it  that  he  had  served  it  by  reading.  It  appeared 
in  eridence  that  the  plaintiff  was  never  before  the  justice;  that 
the  process  was  served  by  reading  it  to  the  plaintiff  in  the  pres- 
enoe  and  hearing  of  his  father,  who  now  prosecutes  as  guardian 
od  Idem  to  lus  son.  The  father  requested  the  constable  to  delay 
the  return  of  the  process  until  the  next  day  at  ten  o'clock,  as  he 
mhed  to  take  counsel,  and  that  he  woidd  attend  before  the 
joBtifle  the  next  day  for  his  son.  This  conversation  took  place 
when  the  officer  served  the  process,  and  in  the  plaintiff's  hear- 
ing and  presence,  and  he  did  not  object  to  the  arrangement. 
The  father  appeared  with  counsel  before  the  justice,  and  ob- 
jected to  the  process  and  the  manner  of  its  being  served,  and 
inasted  that  the  plaintiff  ought  to  have  been  brought  personally 
into  court;  these  objections  were  overruled,  and  then  Gale  Bige* 
low  withdrew  with  his  counsel. 
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It  is  a  settled  pnnoiple  that  whenever  a  statute  conf exs  a  new 
power  upon  juotioes  of  the  peace  they  must  proceed  in  the  mode 
prescribed  by  the  statute.    Various  British  statutes  confer  power 
on  justices  of  the  peace,  to  inflict  penalties  for  offenses,  on  con* 
Tiction,  without  requiriug  that  the  party  should  be  summoned 
or  compelled  to  appear.    In  4  Bl.  Oom.  882,  it  is  said,  the  courts 
of  common  law  have  thrown  in  one  check  upon  them  (summazy 
convictions),  by  mating  it  necessaiy  to  summon  the  parfy  ac- 
cused before  he  is  condemned;  and  it  is  now  held  to  be  an  in- 
dispensable requisite:  2  Ld.  Baym.  1405;  1  SaUc.  181.    It  is 
evident  that  the  summoning  of  the  accused  was  not  specifically 
required;  yet  this  has  been  considered  a  principle  soneoeseaiy 
to  the  impartial  administration  of  justice,  that  it  cannot  be  dis- 
pensed with.    The  statute  authorising  the  proceedings  against 
the  plaintiff,  requires  of  the  justice  to  cause  every  offender 
against  the  statute  to  be  brought  before  him.    This,  I  consider 
essential  to  his  jurisdiction;  first,  because  the  statute  is  manda- 
tory upon  the  justice  that  it  shall  be  done,  and  it  is  the  mode 
pointed  out  in  which  he  shall  execute  the  summary  powers  con- 
fided to  him;  and  secondly,  because,  from  the  nature  of  the  case, 
the  offender  must  be  present;  the  party  convicted  has  an  option 
given  him  of  paying  the  forfeiture,  or  giving  security  for  the 
payment  in  twenty  days;  in  default  of  complying  with  either 
alternative,  the  justice  is  bound  to  commit  him,  for  a  period 
not  exceeding  thirty  days.     It  is  essential  that  the  offender 
should  have  an  opportunity  of  electing  to  comply  with  one  of 
the  alternatives  offered  to  him,  by  being  present  and  informed 
of  the  forfeiture  adjudged.    It  is  no  answer  to  say,  that  being 
summoned  he  might  appear.    It  was  the  duty  of  the  justice  to 
cause  him  to  be  brought  before  him.    Neither  is  it  an  answer, 
that  being  an  infant,  he  appeared  by  his  father.    It  is  not  a  suit 
in  which  there  can  be  a  guardian  ad  liiem.    Under  the  twenty- 
five  dollar  act,  in  a  proceeding  instituted  by  warrant,  had  the 
same  facts  occurred,  the  proceedings  would  have  been  erroneous. 

Judgment  for  the  plaintiff. 


See  note  to  Taiu  v.  Lantktg^  6  Am.  Bee.  290;  Orwmom  v.  Afwirf,  VL 
900;  Jcm9  v.  ffughu,  9  Id.  864;  Cfregorjf  v.  ^ftMm,  7  Id.  78L 
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Randall  v.  Van  Yeohtbn. 


[19  Jonmi.  iO.] 

BT  Axaam  ov  Musicifal  Gobvobatioh.— WImto  a  oommittM  of 
ft  mniflipal  ootpontion,  describing  thcmmilTM  •■  niohi  nuuM  ft  oontnok 
fat  ih&  ssrvey  of  the  eity  and  affixed  thereto  their  individQal  algnatiim 
and  leali,  and  the  oorpontion  hadzeoogniaed  their  anthority,  it  was  held 
ttat  the  committee  were  not  peraooally  liable  on  the  oontnct,  but  that 
the  reoMdy  was  auumptU  against  the  corporation,  the  contnot  not  being 
mder  the  corporate  seal  so  as  to  saatain  an  action  of  covenant. 

GoTEHABT.  Articles  of  agieement  were  entered  into  bj  the 
plaintiff  Randall,  and  the  defendants,  a  committee  appointed 
by  Uie  corporation  of  the  city  of  Albany.  By  these  articles 
dited  Febroaiy  23, 1816,  it  was  agreed  that  the  plaintiff  should 
nmrey  the  city  of  Albany  without  unnecessaiy  delay,  make 
nape,  etc.,  and  that  the  defendant  should  pay  certain  sums 
fiierafor,  make  reasonable  advances,  etc.  The  defendants 
ngned  their  names  and  affixed  their  individual  seals  thereto. 
Tke  declaration  all^^  part  performance  and  offer  to  continue, 
and  a  refusal  on  the  part  of  the  defendants  to  permit  plaintiff 
to  proceed  with  his  work,  and  refusal  to  make  any  payments. 
Plea,  the  general  issue,  with  notice  of  special  defense.  Several 
naolTee  of  the  common  council  were  produced  in  evidence  from 
which  it  appeared  that  the  ooiporation  had  recognized  the  au- 
thority of  the  committee  to  make  the  contract;  and  also  the  fol- 
kwing,  dated  May  6th,  1817:  ''Besolved,  that  the  contract  on 
the  part  of  the  committee  of  this  board  and  Mr.  Bandoll,  for 
the  reasons  and  facts  stated  by  the  attorney  to  this  board,  is 
▼end,  and  at  an  end;  and  that  a  copy  of  this  resolution  be  f  ur- 
inafaed  to  Mr.  Bandall." 

Teidict  for  the  plaintiff  subject  to  the  opinion  of  this  court. 

Anry,  for  the  plaintiff,  contended  that  he  was  entitled  to 
neover  of  the  defendants  in  their  individual  capacity;  that  the 
wiporation  could  not  be  sued  upon  the  contract,  it  not  being 
made  in  their  name:  White  v.  Skinner,  13  Johns.  807  [7  Am. 
Dec.  881];  Ihfl  v.  Brewster,  9  Id.  834  [6  Am.  Dec.  280.] 

i.  Von  Vechten,  contra. 

By  Court,  Piatt,  J.  Without  scrutinizing  the  evidence,  I 
isdine  to  the  opinion  that  there  has  been  no  breach  of  the 
eontiBct  on  the  part  of  the  plaintiff,  and  that  he  has  been  will* 
ug  to  proceed  in  the  proposed  work  without  imreasonable  de- 
%.   The  fair  construction  of  the  evidence,  I  think,  warrants 
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the  conclnflion,  that  the  change  of  times  had  produced  a  change 
of  Tiews  and  wishes  on  the  part  of  the  corporation;  that,  in  fact, 
it  was  inconvenient  to  make  the  progressive  advances  of  money, 
and  deeming  it  an  improvident  undertaking,  they  were  willing 
and  desirous  to  get  rid  of  the  contract.  But  the  real  question 
is,  whether  this  is  a  personal  covenant,  binding  the  defendants 
individually,  or  ia  it  a  contract  which  binds  the  corporation 
only?  There  is  a  distinction  between  the  contracts  of  public 
agents,  who  assume  to  act  on  behalf-  of  government,  and  the 
contracts  of  private  agents  who  represent  individual  persons  or 
corporations. 

In  the  first  case,  although  the  government  cannot  be  sued, 
yet  the  agent  is  not  personally  liable,  the  public  faith  is  the 
only  security.  But  in  the  latter  case,  the  person  who  assumes 
to  contract  as  agent  for  an  individual  or  a  corporation,  must  see 
to  it  that  his  principal  is  equally  bound  by  his  act.  For  if  be 
does  not  give  a  right  of  action  against  his  principal,  the  law 
holds  him  personally  liable:  Tippets  v.  Walker,  4  Uass.  595; 
White  V.  Skinner,  13  Johns.  307  [7  Am.  Dec.  881];  7  T.  B.  207; 
8  Johns.  Gas.  180;  Oai.  254;  5  East,  148.  In  this  case  it  is  per- 
fectly evident,  that  the  defendants  contracted  in  the  character 
of  agents  for  the  corporation,  in  relation  to  a  subject  ezclnsiTelj 
appertaining  to  the  corporation,  and  according  to  the  familiar 
and  well  settled  rules  applicable  to  agents  and  principals,  the 
defendants  are  not  personally  bound  in  this  case,  unless  the 
nature  and  form  of  the  contract  be  such  as  to  create  no  liability 
on  the  part  of  the  corporation.  The  defendants  signed  and 
sealed  this  covenant,  and  the  plaintiff  was  induced  to  enter  into 
veiy  onerous  engagements,  and  to  make  large  expenditures. 
The  law  will  not,  therefore,  allow  the  defendants  to  treat  this 
contract  as  a  nullity,  and  in  order  to  excuse  them  from  personal 
jresponsibility ,  it  is  incumbent  on  them  to  show  that  the  plaintiff 
las  a  legal  remedy  against  the  cor{)oration.  In  my  judgment 
ihej  have  shown,  that  for  any  breach  in  this  agreement,  in  re- 
using to  pay,  or  to  make  advances,  the  plaintiff  has  a  remedy, 
t)y  an  action  of  aseumpsU  against  the  corporation.  In  the  case 
of  White  V.  Skinner,  13  Johns.  807  [7  Am.  Dec.  881],  a  similar 
question  arose,  but  there  it  was  a  point  of  special  pleading,  and 
the  defendant  was  held  liable,  because  he  merely  styled  himself 
agent,  and  did  not  aver  that  he  had  authority  to  make  the  con- 
tract as  agent.  Here  the  question  arises  as  a  matter  of  evidence 
under  the  general  issue  and  notice. 

At  the  trial  it  was  not  made  a  question,  whether  the  corpora- 
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tkm  bid  ongiiuJly  appointed  ihe  defendants  their  agents  lor 
making  this  contract.  If  that  point  had  not  been  tacitly  con- 
ceded we  mnat  now  preeome  that  a  formal  power  of  attorney, 
or.  ai  least,  a  reaolntion  of  the  board  of  the  common  conncQ, 
for  Oat  pnipoee,  woold  hare  been  shown.  But  it  is  abundantly 
pioved,  by  sereral  formal  resolves  of  the  common  council,  that 
they  reoogniaed,  adopted,  and  ratified  this  contract,  by  a  variety 
of  acts  in  express  reference  to  it.  They  paid  one  thousand  dol- 
lan,  in  various  payments,  to  the  plaintiff,  on  his  presenting  his 
laDs  for  sendees  and  expenses,  under  this  agreement,  and  these 
Ulb  were  cfaaiged  not  to  the  defendants,  but  expressly  against 
tlie  corporation.  That  the  corporation  on  the  one  part,  and  the 
phintiff  on  the  other  part,  have  mutually  understood  and  ao- 
bowledged,  that  they  were  reciprocally  bound,  and  that  they 
were  the  real  and  only  contracting  parties,  is  apparent  from  the 
whole  case.  I  cannot  entertain  a  doubt,  therefore,  that  these 
defendants  have  proved,  under  their  notice,  what,  in  the  case  of 
Whiie  V.  Skinner y  the  defendant  was  required  to  aver  in  his  plea, 
to  wit,  that  they  had  lawf  al  authority  to  bind  their  principals, 
according  to  the  terms  of  the  agreement. 

But  it  has  been  contended  that  the  action  against  the  corpor- 
ation cannot  be  in  covenant,  but  can  only  be  in  assumpsit,  because 
iiianot  a  contract  under  the  corporate  seal;  and  that,  if  os- 
sampsU  were  brought  against  the  corporation,  then  it  would  be 
a  good  objection,  that  this  contract  is  under  seal;  and  that  the 
aaunqmt  is  merged  in  the  specialty.  This  argument  however, 
ia  not  solid.  It  cannot  be  that  the  corporation  is  absolved  be- 
eanae  their  agents  used  their  private  seals,  in  executing  their 
agency.  It  is  important  here  to  remark  the  difference  between 
a  corporation  and  an  individual  person  acting  by  an  agent.  In 
the  one  case  there  is  a  corporate  seal,  which  is  the  only  organ 
hj  which  the  body  politic  can  covenant.  The  seals  of  these 
defendants  are  not,  in  any  sense,  the  seals  of  the  corporation; 
bat  the  seal  of  an  agent  for  an  individual  person  as  bis  prin- 
cipal, is,  in  law,  the  seal  of  his  principal;  and,  therefore,  it  is, 
that  the  form  of  action  against  the  principal,  in  the  one  case, 
(that  of  a  corporation),  is  not  determined  by  the  form  in  which 
the  agent  contracts;  while  in  the  other  case  (that  of  an  individ- 
ual) the  action  against  the  principal  must  correspond  with  the 
form  by  which  the  agent  contracts,  whether  by  seal  or  by  sim- 
ple contract;  nor  will  it  make  any  difference  whether  the  agents 
for  the  corporation  were  appointed  under  the  corporate  seal,  or 
hj  a  resolution  in  their  minute.     It  may  legaUy  be  done  in 
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either  mode;  and  whether  it  be  in  the  one  mode  or  the  other, 
cannot  vary  the  form  of  action  against  the  corporation. 

When  the  real  party  to  the  contract  has  affixed  his  seal,  the 
specialty  implies  a  merger;  and  the  opposite  party  cannot  waire 
the  coTcnant,  and  resort  to  the  assuffyxU,  But  this  role  has  no 
application  here;  becanse  the  corporation  have  not  affixed  their 
seal  to  this  contract.  The  seals  of  the  agents  are  not  seals,  as 
regards  the  corporation.  I,  therefore,  see  no  bar  to  a  remedy 
by  an  action  of  asgumpsU  on  this  agreement  against  the  cor- 
poration. The  old  doctirine  that  assumpsU  will  not  lie  against 
a  corporation  is  now  exploded:  Bank  of  Columbia  t.  Patterwn, 
7  Granch,  297;  Danforth  v.  Schoharie  T.  Co.,  12  Johns.  227; 
Dunn  T.  Bedor  etc.,  of  8i.  Andrews^  14  Johns.  118. 

We  are,  therefore,  of  opinion,  that  the  Terdiot  in  this  case 
ought  to  be  set  aside,  and  a  nonsuit  entered. 

Judgment  of  nonsoit. 


The  mbjeot  of  this  deciiiop  is  fmBnimwl  in  a noto  to  Molhmmgkr.  Tm^ 
2  Am.  Deo.  510^  and  this  osM  noted. 


MOAKBLET  V.  BlGOS. 

[19  JOBHW,  60.] 

GviAEASTr  or  Oollboiioh.— Whera^  npon  wifficinmt  oomidenfcian,  one  gnai^ 
anteed  a  note  mode  and  indoraed  by  othen,  to  be  "good  end  collectible 
after  due  ooune  of  law,"  it  wee  held  that  due  diligeooe  miiei  be  need  to 
enforoe  payment  both  from  the  makera  and  the  indonera  before  the 
goanntor  oonld  be  held  liable^  and  that  where  no  piooeedingi  wereoon* 
menoed  against  the  maker  for  seventeen  months  after  the  note  becaiM 
dne,  when  he  was  disohaiged  mder  the  insolvent  aotk  the  goanntor  wu 
released. 

AssuMJwiT.  The  first  eonnt  in  the  declaration  stated  that  on 
April  18,  1817,  in  consideration  that  the  plaintiff  would  sell 
certain  goods  to  one  Hull  and  take  as  seooriiy  for  the  payment 
of  the  price  a  certain  promissory  note  made  by  Hull  and  in- 
dorsed by  Donoan  and  Bossiter,  payable  one  hnndred  and 
eighty  days  from  date,  defendant  '*  undertook,  and  then  and 
there  faithfully  promised  the  plaintiff  that  the  said  note  was 
good  and  collectible,  after  due  course  of  law/'  The  declara- 
tion further  averred,  that  confiding  in  this  promise,  the  plaintiA 
sold  the  said  goods  to  Hull,  and  took  the  said  note  as  security;  that 
at  the  maturity  of  the  note  a  suit  was  commenced  against  the 
indorsers,  and  prosecuted  to  judgment,  May  8,  1818,  upon 
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which  a  tesL  fi.  fa.  was  iaaned  to  the  sheriff,  who  refamsd 
that  there  were  no  goods,  chattels,  lands  or  tenements  in  his 
baOiwiflik  ont  of  which  to  make  the  judgment;  and  that  on  the 
fifteenth  day  of  March,  1819,  the  said  Hnll  was  duly  disohaiged 
from  his  debts  by  a  oommissionery  under  the  statute.  The  d^ 
fsDdant  demurred  to  this  count  in  the  declaration. 

•/.  0.  Spencer^  for  the  demurrer. 

/.  Smg,  conira. 

By  Court,  Sfehckb,  G.  J.  The  first  inquixy  is,  whether  the 
defendant's  liability  under  his  engagement  that  the  note  was 
good  and  collectible  after  due  couise  of  law,  did  not  depend  on 
a  condition  precedent,  to  be  performed  fay  the  plaintiff,  the  use 
of  dne  diligence  in  attempting  to  collect  the  note  by  legal  pros- 
ecntion.  It  does  not  admit  of  a  doubt  that  the  defendant,  who 
is  a  mere  guarantor,  can  only  be  made  responsible  on  the  plaint- 
iflTfl  showing  a  performance  on  his  part  of  the  condition,  on 
the  observance  of  which  the  defendant  consented  to  be  answer- 
able for  ^e  amount  of  the  note.  The  defendant's  undertaking 
that  the  note  was  good  and  collectible,  after  due  course  of  law, 
imposed  a  necessity  upon  the  plaintiff,  if  he  meant  to  resort  to 
his  goaran^,  to  prosecute  with  due  diligence  all  the  parties  to 
the  note.  The  guaranty  extends  as  well  to  the  maker  of  the 
note  as  to  the  indorsers.  The  plaintiff  accepted  the  note  with 
the  aeversl  and  respeotiTe  liabilities  of  the  maker  and  indorsers; 
and  his  title  to  demand  of  the  defendant  the  performance  of  the 
guaranty,  depends  on  his  showing,  either  that  he  has,  with 
leasonable  Tigilance,  pursued  a  due  course  of  law,  that  is,  com- 
menced and  prosecuted  suits  to  effect,  against  all  the  parties  to 
the  note,  and  has  thus  ascertained  that  iJie  note  was  not  good 
and  collectible,  or  he  must  set  forth  a  legal  excuse  for  omitting 
to  do  so.  There  is  no  averment  that  a  suit  has  been  prosecuted 
against  Hull,  the  maker  of  the  note,  and  the  excuse  is,  that  he 
WIS  discharged  from  all  his  debts  by  a  commissioner,  pursuant 
to  die  statute,  on  the  fifteenth  of  March,  1819. 

Though  the  act  of  Ood,  or  the  act  of  the  law  which  renders 
the  perfonnance  of  an  act  stipulated  to  be  done  unlawful,  may 
excuse  a  party  from  a  strict  compliance  with  his  contract,  as 
matter  of  defense,  it  may  well  be  doubted,  whether  an  engage- 
ment by  one  to  perform  an  act,  on  the  previous  performance  of 
another  act  by  the  other,  can  be  enforced  without  showing  the 
preriouB  act  done,  or  that  its  performance  was  dispensed  with 
or  prevented  by  him  who  was  to  perform  the  subsequent  act. 
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Here,  however,  the  veiy  excuse  set  up  is  no  answer  to  the  ob- 
jection made  bj  the  defendant,  for  seventeen  monflia  had 
elapsed  after  the  note  became  due,  before  Hull  was  discharged 
from  his  debts.  We  know  judicially  that  bj  the  course  of  the 
court  Hull  might  have  been  sued,  and  judgment  obtained  long 
before  his  discharge.  Indeed,  the  plaintiff  himself  shows,  that 
with  respect  to  the  indorsers,  judgment  was  obtained  against 
them  on  the  eighth  of  May,  1818,  more  than  ten  months  prior 
to  Hull's  discharge  as  an  insolvent. 

Courts  are  to  interpret  and  enforce,  not  to  make  or  alter  the 
contracts  of  parties.  The  defendant  has  a  right  to  insist  that 
he  entered  into  this  guaranty,  under  the  express  condition  that 
he  was  not  to  be  liable  unless  the  note  turned  out  not  to  be 
good  or  collectible  after  a  regular  prosecution  against  the 
maker  and  indorsers  of  the  note,  with  due  and  reasonable  dili- 
gence. This  is  the  substance  of  his  engagement;  and  we  think 
it  cannot  admit  of  a  doubt;  that  the  total  omission  to  prosecute 
Hull,  for  the  period  of  seventeen  months,  was  a  clear  and  col* 
pable  negligence,  which  absolved  the  defendant  from  his  guar- 
anty. We  do  not  mean  to  say  that  a  suit  should  have  been 
brought  forthwith,  after  the  note  fell  due,  but,  at  all  events,  a 
term  should  not  have  been  lost.  And  when  the  defendant  is 
regarded  as  a  surety,  most  emphatically  he  cannot  be  bound 
beyond  the  scope  of  his  engagement. 

Judgment  for  the  defendant  vnth  leare  to  the  plMwtilf  u> 
•mend  on  payment  of  costs. 


Johnson  v.  Dayerns. 

[19  JOOSMN.  134.] 

Bwoaw  OF  HASDwanxHO. — The  hazidwritmg  of  a  party  may  be  proved  1^  » 
witaeu,  who^  in  the  ooane  of  dealing  has  received  notes  of  the  pertj, 
which  have  been  paid  npon  presentation,  and  who^  from  knowledge  thnt 
obtained,  swean  that  he  believes  the  signatme  in  dispute  to  bo  that  of 
the  party. 

▲robnst  as  WmrBsa — ^An  attorney  or  ooonael  may  testify  to  a  odDatanl 
iact  which  he  has  ascertained,  without  being  intrusted  with  it  by  bii 
client;  as,  for  instance^  to  the  handwriting  of  his  client^  though  he  be- 
came ft^«Mn*Ai1  with  it  after  the  sait  oommeoced,  but  not  by  commiiiu- 
cation  with  the  client. 

As^uiipsrr  for  work,  labor,  etc.  After  the  plaintiff's  eTidenoa 
was  closed,  the  defendant,  in  order  to  prove  the  plaintifTs  sig- 
nature  to  certain  receipts  offered  in  evidence,  called  a  witneee,. 
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Campbell,  who  testified  that  he  had  never  seen  the  plaintiff 
irrite,  bat  had  had  dealings  with  and  reoeived  piomiasoxy  notes 
from  him  which  had  been  paid,  and  that  from  these  circnm- 
stanees  he  was  indined  to  think  the  signatnze  to  the  receipts 
was  in  the  plaintiff's  handwriting.  On  objection  to  the  snffi- 
deney  of  this  testimony,  it  was  excluded  by  the  conrt.  The 
defendant  then  called  the  plaintiff's  oonnsel  as  a  witness,  who 
testified  that  he  was  acquainted  with  the  plaintiff's  handwriting; 
iliat  he  knew  nothing  of  it  until  after  he  was  retained  in  the 
cause;  and  that  he  had  no  knowledge  on  the  subject  except 
wbat  was  communicated  by  his  client,  as  counsel  in  the  case. 
The  witness  submitted  to  the  court  whether  he  was  bound  to 
testify  on  that  point,  and  the  court  held  that  he  was  not. 

After  a  rerdict  for  the  plaintiff  the  defendant  mored  for  a 
D0W  trial. 

Ciauiea,  for  the  defendant. 
2Uoo^,  oofilra. 

ByCourt,  SnDroBByC.J.  To  prore  a  party's  signature,  it  is  not 
indispensably  neceesaiy  that  the  witness  should  haye  seen  him 
write.  PhilHps,  367,  gives  the  true  rule:  ''  The  admissibiniy 
of  Qie  evidence  must  depend  upon  whether  there  is  good  reason 
to  believe  that  the  specimens  from  which  the  witness  has  de- 
rired  his  knowledge,  were  written  bj  the  supposed  writer  of  the 
paper  in  question."  In  TUford  v.  KnoU^  2  Johns.  Oas.  214,  it 
WIS  held  that  the  signature  of  the  indorser  was  well  proved  by 
a  petson  who  had  been  in  the  habit  of  seeing  his  correspond- 
enoe,  and  from  that  circumstance  believed  the  signature  to  be 
Us.  The  witness  in  this  case  had  received  the  plaintiff's  notes, 
all  of  which,  except  one,  had  been  paid;  the  payment  of  the 
notes,  with  his  signature  to  them,  unexplained,  was  a  full  ad- 
ausBion  that  he  had  made  and  subscribed  them.  If,  then,  the 
witness  had  sufficiently  observed,  to  ascertain  the  distinctive 
and  prevailing  character  of  the  handwriting,  he  was  in  a  situa« 
tion  to  identify  the  plaintiff's  signature,  and  he  ought  to  have 
been  asked,  if  he  believed  the  plaintiff's  name  to  the  receipts 
to  be  his  handwriting;  if  he  had  answered  that  question  affirm- 
atirelj,  then  the  receipts  should  have  been  received  in  evidence. 

The  questions  to  the  attorney  and  counsel  were  not  pushed 
iar  enough.  If  he  knew  nothing  but  what  his  client  had  com** 
mnnicated  to  him,  he  could  not  be  compelled  to  disclose  that; 
hot  if  he  became  acquainted  with  his  client's  signature,  in  any 
other  manner,  though  it  was  subsequent  to  his  retainer,  he  was 
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'bound  io  amrwer;  for  an  atioxn^  and  connfiel  may  be  ques- 
tioned, as  to  a  oollateral  fact  within  his  knowledge,  or  as  to  a 
fact  which  he  may  know,  without  being  introsted  with  it  aa  an 
attorney  in  the  cause:  BrarU  t.  Kline,  17  Johns.  838;  4  T.  B. 
481.  There  must  be  a  new  tiial;  the  costa  to  abide  the  erent  of 
the  suifc. 
^    New  trial  granted. 

In  the  note  to  Homer  t.  Waitts,  6  Am.  Deo.  189^  evidsnoe  of  hsndwixtiqg 
IB  dieoa«eed.    A  good  role  ahowing  oaeee  where  eTidenoe  of  this 
biay  be  edmittod  is  given  in  Stai$  t.  AUen^  9  Am.  Deo.  616. 


'  Buchanan  v.  Gurrt. 

[10  Joa»c»»  U7.] 

CkniTBACT  WXTB  ALDDff  Bnsmt.— It  ifl  not  nnlawfal*  dozinga  wir,  to  diaohaige 
a  oontisot  with  an  alien  enemy  for  the  deliTery  of  apeeifio  articlei^  ai 
Inmber,  where  the  contract  was  made  before  the  war,  and  aoch  alioB 
enemy  has  an  agent,  reaident  in  the  conntry,  to  receive  the  artidlea. 

.SuBMiafliov  TO  AwABD  VT  PABTHxa.—- Thongh  one  partoer  cannot  bind  liis 
copartner,  by  a  writing  under  seal,  to  submit  to  an  awaxd,  yet  if  after 
the  award  is  made  such  partner  accepts  the  amonnt  awarded  and  indonas 
a  receipt  in  fall  on  the  award,  it  bars  the  copartnership  claim,  being  in 
the  natnre  of  a  release,  or  an  accord  and  satisfaction. 

OoTXHAxrr  on  a  contract  made  Fefaruary  11, 1812»  by  which 
the  plaintiffs  agreed  to  deliver  to  the  defendant,  in  the  month 
of  June  following,  certain  lumber,  the  defendant  covenanting 
to  pay  therefor  at  the  rate  of  one  shilling  per  foot,  one  half  on 
the  first  of  March,  1812,  and  the  other  half  on  the  delivery  of 
the  lumber.  The  plaintiffs  averred  performance  on  their  part, 
and  a  breach  of  the  defendant's  covenant  by  non-payment  of  the 
money.  Pleas:  1.  Non  est  fadUm;  2.  Payment  of  half  the 
price,  and  non-delivery  of  the  timber  for  the  other  half;  3.  A 
submission  and  award,  etc.;  4.  Payment,  etc.,  with  notice  of 
special  matter.  To  prove  the  execution  of  the  contract,  the 
plaintiffs,  against  the  objection  of  the  defendant,  gave  evidence 
of  the  handwriting  of  the  subscribing  witnesses,  it  appearing 
that  one  of  them  resided  in  Montreal,  and  that  the  other  had 
been  seen  setting  out  for  Canada,  and  it  was  understood,  had 
removed  there. 

The  remaining  facts  are  stated  in  the  opinion. 

Verdict  for  the  plaintiffs,  subject  to  the  opinion  of  the  oomt 

Z.  B,  Shepherd^  for  the  plaintiflB. 
Wheeler,  carUra, 
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Bj  Court,  PZ.ATT,  J.  On  the  part  of  the  plaintifb,  I  think 
ihe  oontiBct  was  duly  proved,  and  also  that  they  delivered  the 
quantity  of  timber  according  to  contract,  viz. ,  to  the  defendant's 
agent,  Niel  Livingaion,  who  resided  during  the  spxing  and  snm- 
mer  of  1818  at  Frenoh  HiUs,  in  the  connly  of  Franklin.  The 
eridenoe  to  establish  such  agency  is  dear  and  satisfactoiy,  and 
the  pkiotiffi  proved  a  receipt  in  the  following  words,  vis: 
"  Safanon  Biver,  Jane  30, 1812.  This  day  wa9  culled  by  John 
Hoiaden  the  remainder  of  the  eight  thousand  feet  of  square  oak 
tmiber,  agreeable  to  Walter  and  Robert  Buchanan's  contract 
with  John  Curxy,  bearing  date  the  eleveulh  of  Februaiy,  1812, 
and  was  examined  and  received  by  me,  according  to  my  advice 
from  William  Johnson,  Esq.  Niel  Livingston."  The  defend- 
ant proved  by  Joshua  T.  Coaens,  that  Walter  Buchanan  had 
aeknowledged  to  him  that  the  defendant  had  paid  the  advance 
money;  that  is,  eight  hundred  dollars,  payable  first  of  March, 
1812,  according  to  contract.  It  was  proved  that  Bobert 
Buchanan,  one  of  the  plaintiffs,  was  a  naturalized  American 
citizen,  and  resided  at  French  Mills,  in  Franklin  county;  and 
that  Walter  Buchanan,  the  other  plaintiff,  and  the  defendant, 
John  Curry,  were  British  subjects,  and  resided  in  Canada  dur- 
ing ike  late  war. 

The  places  of  delivery  named  in  the  contract  are  so  general 
that  the  plaintiffs  had  an  election  to  deliver  the  timber  within 
the  United  States  or  in  Canada.  And  it  does  not  appear 
whether  it  was  actually  delivered  in  Canada  or  in  the  United 
%ates.  Nor  does  it  appear  how  much  of  the  timber  was  deliv- 
ered before  the  declaration  of  war  (June  18, 1812),  or  how  much 
afterwards.  A  part,  however,  to  complete  the  contract,  was 
^vered,  as  appears  by  the  receipt,  at ''  Salmon  Biver,  on  the 
thittieth  of  June,  1812."  The  first  ground  of  defense  was  that 
tiie  war  dissolved  the  contract,  and  that  it  became  unlawful  to 
folfill  such  an  agreement  between  the  defendant,  who  was  an 
alien  enemy  residing  in  Canada,  and  one  of  the  plaintifib,  who 
was  an  American  citizen,  resident  here. 

To  have  transported  the  timber  into  Canada,  pursuant  to  the 
contiact,  during  the  war  would  have  been  unlawful;  and  so  far 
the  contract  was  dissolved  or  restrained  by  the  change  from 
peace  to  war.  But  upon  the  supposition,  which  is  well  war- 
lanted  by  the  proof,  that  the  defendant,  an  alien  enemy  residing 
in  Canada,  had  an  agent  resident  at  French  Mills,  within  the 
United  States,  who  received  the  timber  due  on  this  contract 
4iixing  the  war,  at  places  within  the  United  States,  I  see  noth- 
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ing  unlawf  al  or  inoonsuitent  with  the  duty  of  allegianoe,  in  the 
mutual  performance  of  the  contract  in  such  a  manner  dating 
the  war.  If  such  a  contract  had  been  entered  into  during  the 
war,  it  would  have  been  illegal  and  Toid.  But  this  agreement 
appears  to  have  been  made  before  the  war,  in  good  faith,  and 
according  to  the  usual  course  of  business.  There  is  no  ground 
for  the  position  taken  by  the  defendant's  counsel,  that  it  was 
unlawful  for  the  contracting  parties  voluntarily  to  carry  this 
prior  agreement  into  effect  by  deUrering  and  receiving  the  tim- 
ber, within  the  United  States,  during  the  war.  The  war  aus- 
pended  the  remedy  by  suit  on  the  contract,  but  it  is  not  unlawful 
voluntarily  to  pay  debts,  or  perform  contracts  to  alien  enemies^ 
if  the  payment  be  made,  or  the  duty  be  performed  in  our 
country. 

The  rale  is  founded  in  public  iK>li<7,  which  fcnbids,  during 
war,  that  money  or  other  resources,  shall  be  transferred,  so  as 
to  aid  or  strengthen  our  enemies.  The  crime  consists  in  ex- 
porting the  money  or  property,  or  placing  it  in  the  power  of 
the  enemy;  not  in  delivering  it  to  an  alien  enemy,  or  his  agents 
residing  here,  under  the  control  of  our  own  government. 

Suppose  an  American  citizen,  previous  to  the  war,  had  con- 
tracted to  furnish  a  qoantity  of  flour  or  cotton  to  a  British  mer- 
chant, to  be  delivered  to  his  agent  at  the  port  of  New  York 
would  a  declaration  of  war  between  the  two  nations  render  it 
unlawful  to  fulfill  the  contract  f  I  think  not.  In  such  a  case, 
the  interests  of  commerce  are  perfectly  compatible  with  the 
rights  of  war;  and  public  policy  does  not  forbid  the  transfer. 
None  of  the  authorities  cited,  support  the  doctrine  contended 
for  by  the  defendant  on  that  point. 

In  the  case  of  Clarke  v.  Morey^  10  Johns.  69,  it  was  decided 
that  an  alien  resident  in  the  United  States,  during  a  war  be- 
tween his  country  and  the  United  States,  may  sue  and  be  sued, 
as  in  peace.  If  he  may  sue  a  fortiori^  he  may  receive  payment 
without  suit.  Emerigon,  1  Trait,  des.  Ass.  667,  says:  *'  Let 
crcances  que  Vetranger  a  ckea  t;aus,  lora  de  la  dedaratUm  de  guerre^ 
9ubsi8leni  en  leur  entier.  S'U  est  force  de  se  retirer,  U  lui  ed 
lounble  de  laisser  ea  procuration  a  un  ami  pour  exiger  ce  qui  lui 
est  du,  et  pour  actUmner  see  debUeurs  en  justice/*  In  Conn  v. 
Fenn  and  Denislon  v.  Imbrick,  circuit  court  of  United  States, 
Pennsylvania,  Judge  Washington  decided  that  debts  might  be 
paid  to  the  agent  of  an  alien  enemy  residing  here,  but  that  no 
remittance  could  be  made  during  war. 

The  defendant  also  relies  upon  a  submission  and  award,  to 
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Inrfhis  sini.  It  appean  that  on  the  aeventh  day  of  Apzil, 
1813  (during  the  irar),  at  Conwall,  in  Upper  Canada,  Walter 
Boehaoian  (one  of  the  plaintiffs),  entered  into  formal  bonds  of 
rafamiasion  to  arbitration,  with  the  defendant,  of  all  matters  in 
diffeienee  between  these  plaintiffs  and  the  defendant,  embrac- 
iog  the  Teiy  claim  now  before  ns.  Walter  Buchanan  signed 
aod  sealed  the  arbitration  bond,  for  Bobert  Buchanan,  as  well 
as  in  his  own  right;  Bobert  then  being  a  citizen  of  the  United 
States,  and  resident  here.  An  award  was  made  pursuant  to 
tbe  sabmiaBion  on  the  seyenth  of  April,  1813,  whereby  the  de» 
fendant,  John  Cuny,  was  required  to  pay  to  the  plaintiffs,  on 
aecoimt  of  this  timber,  seTenty-three  pounds  sixteen  shillings, 
lawful  money  of  Upper  Canada,  on  or  before  the  first  of  June, 
then  next.  The  defendant  gare  in  evidence  a  receipt,  indorsed 
on  the  award,  in  these  words,  viz:  "  BecetTed,  Montreal,  twen- 
tieth July,  1818,  from  Mr.  John  Curry,  seyenty-four  pounds 
seven  shillings  three  pence,  it  being  the  amount  of  this  award 
with  interest.    Walter  Buchanan/* 

To  this  award  the  plaintiff's*  counsel  objects:  1.  That  on  the 
inthoiity  of  Orimoold  t.  Waddingion,  16  Johns.  57,  the  war  dis- 
sdved  the  partDership  between  Walter  and  Bobert  Buchanan; 
and,  2.  That  Walter  could  not,  as  partner,  seal  a  bond  of  sub- 
miasion  so  as  to  bind  his  copartner,  Bobert,  and  that  no  sjiecial 
authority  for  that  purpose  was  given,  or  could  be  given,  by 
Bobert  to  Walter,  during  the  war.  In  my  judgment,  these  ob- 
jections are  not  well  founded.  Although  the  war  dissolved  the 
partnership,  yet  the  effect  was  no  greater  than  if  the  partnership 
had  been  dissolved  by  the  mutual  agreement  of  the  partners. 
In  that  case,  neither  of  them  could  any  longer  make  any  new 
eontraet  to  bind  the  other,  but  either  of  the  former  partners 
vonld  have  a  right  to  receive  payment,  or  settle  the  concerns  of 
the  partnership.  The  dissolution  is  prospective  merely.  It  is 
tnie,  that  strictly  speaking,  one  partner  cannot,  as  such,  bind 
hia  copartner  under  seal  to  comply  with  an  award.  And  it  is 
elaar  that  Bobert  Buchanan  is  not  bound  by  this,  technically, 
BB  an  award.  But  I  think  it  has  the  effect  of  extinguishing  all 
claims  on  behalf  of  these  plaintifb  arising  out  of  that  contract. 
There  was  a  claim  for  money  due  on  the  contract,  as  the  price 
of  the  timber.  Walter  Buchanan  and  the  defendant,  being  to- 
getherin  Canada,  could  not  adjust  it;  and  in  order  to  determine 
the  tme  balance,  they  agreed  to  submit  the  question  to  arbitra- 
tion. The  arbitrators  reported  a  sum  as  due  upon  the  contract; 
and  the  acting  partner  there  agreed  to  accept  it,  and  gave  a 
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receipt  on  the  back  of  the  awards  declaring  that  he  was  satiafted 
with  that  adjustment  of  the  claim.  Now  it  is  dear  that  the 
award  is  binding  on  Walter  Buchanan,  whatever  may  be  its 
effect  as  to  Bobert. 

In  Strangford  t.  Cfreen^  2  Mod.  228,  the  court  said:  "  The 
defendant  may  undertake  for  his  partner,  and  having  engaged, 
for  himself  and  his  partner,  to  perform  the  award,  notwith* 
standing  the  partner  is  not  bound,  yet  if  he  refuses,  it  ia  a 
breach  of  the  defendant's  promise:"  Kyd  on  Awards,  42.      I 
think  Bobert  is  also  concluded  by  that  award,  after  payment  at 
the  sum  awarded,  considering  it  as  a  compromise  or  liquidation 
of  the  claim,  which  Walter  was  authorized  to  make  in  virtue  of 
his  general  authority  as  partner  in  that  contract.    Here  had  not 
only  been  an  award,  but  the  sum  awarded  as  a  full  satis&ction 
for  the  timber  has  been  accepted  as  such  by  Walter  Bachanan, 
If  all  this  had  been  done  vriihout  sealing  the  submisaionj  it 
would  undoubtedly  have  concluded  Bobert,  as  well  as  Walter. 
The  partnership  demand  would  have  been  extinguished,  and  as 
it  regards  this  suit,  I  think  the  effect  is  the  same,  whether  the 
final  balance  due  on  the  contract  was  liquidated  and  paid  by 
mutual  agreement  of  the  defendant  with  one  of  the  partners^  or 
through  the  intervention  of  arbitrators.    It  operates  in  the 
nature  of  a  release  by  one  partner,  or  as  an  accord  and  satistau^ 
tion.    In  Bacon  v.  JDubarry,  1  Salk.  70,  Holt,  C.  J.,  said  "  that 
money  paid  and  accepted,  in  pursuance  of  a  void  award,  might 
be  pleaded  or  taken  as  an  accord  vrith  satisfaction."    In  my 
view,  therefore,  it  is  immaterial  whether  the  bonds  of  submis- 
mission  were  duly  proved  at  the  trial  or  not.    The  receipt  of 
Walter  Buchanan  on  the  award  is  in  itself  sufficient  to  bar  thii 
claim.    We  are  of  opinion  that  the  defendant  is  entitled  to 
judgment. 

Judgment  for  the  defendant. 


Earlt  V.  Mahon. 

[l9Jonno«,U7.] 

UsDB&ous  LoAK— Nxw  Pbomibb,  WHsir  VALm.— Where  a  jadgment  enland 
on  a  bond  and  wairuit  of  attorney  given  aa  eeciirity  for  a  urarioiu  loeo, 
was  set  aside  without  declaring  the  bond  void,  and  the  defendant  after* 
warde  promised  to  pay  the  sum  actually  lent,  it  waa  held  that  thia  prom- 
ise was  valid  and  would  support  an  action  of  auumjmt,  and  that  tbt 
pUintiff  would  be  entitled  to  judgment  thereon,  on  bringing  in  tha 
rious  securities  for  oanoenation. 
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AauiMMiT  on  an  express  piomiae.  The  facts  were:  The 
pluintiff  loaned  a  sum  of  money  to  the  defendant,  who  gaye  a 
bond  and  warrant  of  attorney  to  pay  the  same,  with  nsoriona 
interest  Judgment  was  entered  on  tiie  bond,  which  was  after- 
wuda  set  aside,  on  motion,  on  the  ground  of  nsnry.  The  de- 
fendant then  promised  to  pay  the  sun  actually  lent,  without 
the  usurious  interest,  which  was  the  promise  now  sued  on.  The 
plaintiff  faronght  in  the  bond  and  wanant  of  attorney  to  be  can- 
celled. Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
coorL 

Skeneood,  for  the  plaintiff. 

8udam,  contra. 

By  Court,  Sfsbobb,  C.  J.  There  are  two  questions  presented 
hj  the  case:  1.  Whether  when  money  has  been  lent  upon  an 
usurious  contract,  and  the  contract  ia  afterwards  Tacated,  there 
jet  exists  such  a  moral  and  equitable  duty  on  the  part  of  the 
Ixniower,  that  a  subsequent  promise  ly  him  to  pay  the  money 
aetnaUy  lent,  can  be  enforced  at  law,  in  an  action  founded  on 
the  promise?  2.  Whether  we  are  to  consider  the  original  usu- 
zioas  contract,  in  this  case,  as  put  out  of  question,  either  on  the 
ground  of  its  being  void,  or  on  the  ground  that  the  judgment 
bas  been  Tacated? 

1.  The  case  of  Barnes  t.  Headley,  2  Taunt.  182,  contains  all 
the  aathoxities  and  decisions  in  the  British  courts,  on  the  first 
point;  and  in  my  opinion,  places  the  yalidity  of  the  promise, 
and  the  sufficiency  of  the  consideration,  beyond  a  doubt.  In 
that  case,  the  original  security  was  confessedly  usurious;  it  was 
hj  mutual  consent,  deliyered  up  and  cancelled,  and  the  bor- 
rowers promised  to  repay  the  principal  and  interest.  And  it 
was  decided  that  the  plaintiffs  were  entitled  to  recover  the  prin- 
cipal and  legal  interest.  It  was  an  issue  out  of  chancery,  and 
the  judges  merely  certified  the  result  of  their  decision,  without 
giving  their  reasons  at  large.  It  has  been  repeatedly  decided 
in  this  court,  that  an  equitable  or  moral  duty  is  a  sufficient  con- 
aderation  for  an  actual  promise  to  pay.  In  Eawlees  t.  Saunders^ 
Cowp.  289,  Buller,  J.  said:  '^  If  such  a  question  were  stripped 
of  all  authority,  it  would  be  resolved  by  inquiring,  whether  law 
weie  a  role  of  justice,  or  whether  it  was  something  that  acts  in 
dueet  contradiction  to  justice,  conscience  and  equity;  but  (he 
^ded)  the  matter  has  been  repeatedly  decided."  I  consider  it 
^tiiely  settled,  that  notwithstanding  the  security  be  usurious, 
the  money  lent  is  a  debt  in  equity  and  conscience,  and  ought  to 
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be  repaid.  This  prinoiple  has  long  been  acknowledged,  and 
acted  npon  in  ooorts  of  equity:  2  Yes.  667;  2  Br.  Oh.  Caa.  649. 
In  the  latter  case,  npon  an  application  to  set  aside  a  judgment 
tainted  with  nsuiy,  it  was  decided  that  it  could  be  displaced 
only  by  doing  what  was  jast,  and  that  it  mast  stand  for  the 
money  actually  paid  with  legal  interest.  In  Borers  t.  Raihbum, 
1  Johns.  Ch.  867,  the  chancellor  pronounced  it  to  be  a  settled 
principle,  that  he  who  seeks  equity  must  do  equity;  that  if  the 
borrower  came  into  court  for  relief  Skgainst  his  usurious  contract, 
he  must  do  what  is  right,  as  between  the  parties,  by  bringing 
into  court  the  money  actually  advanced,  with  the  legal  interest; 
and  that  there  the  court  would  lend  him  its  aid  as  against  the 
usurious  excess.  The  statute  to  prerent  usury,  (1  N.  B.  li.  64,) 
after  regulating  the  rate  of  interest,  and  forbidding  a  higher 
rate  than  seven  per  cent,  per  annum  to  be  taken,  declares  that 
all  bonds,  bills,  notes,  contracts  and  assurances  upon,  or  for 
any  usury,  by  which  there  shall  be  reserved,  or  taken,  or  se- 
cured, or  agreed  to  be  reserved  or  taken  above  seven  per  cent, 
shall  be  utterly  void. 

This  provision  of  the  statute  relates  wholly  to  the  oontnct, 
and  it  makes  that  entirely  void.  Hence,  it  has  been  frequently 
held,  that  where  there  was  an  antecedent  valid  debt,  and  a 
security  was  given  by  the  debtor,  reserving  illegal  interest  so  as 
to  be  usurious,  that  the  security  being  void,  the  prei^zisting 
debt  might  be  recovered,  if  even  the  security  was  one  of  a 
higher  nature:  8  Camp.  N.  P.  119;  1  H.  Bl.  462.  I  do  not 
mean  to  say,  that  in  this  case,  the  plainti£f  can  recover,  oo 
the  ground  that  the  defendant  has  had  his  money,  and  the  bond 
he  took  for  it  was  void,  and  that,  therefore,  he  can  maintain  an 
action  on  the  implied  ossumpet/.  Here  the  lending  and  the 
usurious  agreement  were  contemporaneous  acts;  the  usuxy  in- 
fected the  whole  transaction,  but  I  do  not  say,  in  the  words  of 
Mr.  Justice  Lawrence,  "  the  usuiy  could  not  annihilate  the  sam 
of  money  itself,  nor  the  fact  of  the  receipt  of  the  money,''  and 
it  does  not  admit  of  a  doubt,  that  the  defendant  having  bad  the 
plaintiff's  money,  without  any  consideration  or  security,  but  a 
void  bond,  the  promise  subsequently  to  repay  this  money,  was 
founded  on  a  moral  and  equitable  duty.  In  Fiigray  v.  GioiQim, 
1  T.  B.  153,  in  trover  for  goods  which  had  been  pledged  for 
money  advanced  on  an  usurious  contract,  it  was  held,  that  to 
entitle  the  plaintiff  to  recover,  it  was  necessaiy  to  prove  a  previ- 
ous tender  of  the  money  actually  due.  This  was  a  recognition 
by  a  court  of  law,  of  the  principle  adopted  in  courts  of  equity; 
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that  although  th«  contraot  was  Toid»  there  was  yet  a  eabeieting 
datj  on  the  part  of  the  borrower.  It  ia  obeerrable,  too,  that 
the  plaintiff  has  not  committed  an  act  which  is  fnabim  inae,  hot 
mabtm  prokSritwm  merely,  and  this  distingoishes  this  case  from 
giring  money  to  one  to  commit  a  crime.  In  such  case,  it  could 
act  he  reooTered  back  even  upon  a  promise  to  restore  it,  and,  it 
is  to  be  borne  in  mind,  that  the  present  contract  is  free  from 
iiSQzy. 

2.  Upon  the  second  point,  the  case  shows  that  the  contract 
ms,  that  a  bond  and  warrant  of  attorney  were  to  be  given  to 
seeore  the  loan,  and  they  were  given  accordingly.  Judgment 
VIS  entered  up  by  virtue  of  the  warrant,  and  that  judgment  has 
heen  set  aside.  The  court  which  set  aside  the  judgment  did 
Dot,  however  pronounce  the  bond  to  be  void.  The  case  of 
Soafidi  V.  Ooiniand^  6  East,  241,  bears  strongly  on  this  part  of 
the  subject.  In  that  case,  the  defendant  had  granted  to  the 
plaintiff  an  annuity,  secured  by  a  deed,  bond,  and  warrant  of 
attorney,  on  which  judgment  was  entered.  The  defendant  ap- 
plied to  set  aside  the  judgment  for  a  mistaike  in  the  memorial, 
and  to  have  the  securities  cancelled.  The  court  set  aside  the 
jadgment,  but  made  no  order' as  to  the  deed  or  bond,  and  there 
vas  no  proof  of  any  offer  to  cancel  them.  The  plaintiff  brought 
an  action  for  money  had  and  received,  to  recover  the  money 
adTanced,  and  the  objection  was  taken  that  oamimpsii  would 
not  lie,  the  plaintiff  still  having  his  remedy  on  his  bond  and 
deed.  Lord  Ellenborough  held  that  the  plaintiff  had  contracted 
for  an  entire  assurance,  consisting  of  several  securities;  that  the 
defendant  had  taken  away  one  of  his  securities,  and  therefore 
the  consideration  for  the  money  had  failed,  and  the  court  gave 
jodgment  for  the  plaintiff.  I  think,  however,  that  the  positions 
ad?ancedby  the  counsel  are  more  forcible  than  the  reasons 
giTen  \fj  the  court.  They  urged  that  the  defendant  having  neg- 
lected to  set  aside  the  annuity,  and  the  court  having  pro- 
nounced judgment  upon  its  illegality,  and  vacated  the  warrant 
of  attorney  and  judgment  given  to  secure  it,  it  was  not  compe- 
tent to  the  defendant  to  set  up  the  objection,  upon  the  ground 
that  the  annuity  was  still  secured  by  subsisting  instruments,  the 
ni^iality  of  which  had  been  declared,  and  it  was  nugatory  to 
oblige  the  plaintiff  to  bring  his  action,  in  the  first  instance,  on  the 
bond  or  deed,  to  put  the  defendant  to  plead  the  special  matter, 
and  to  show  they  were  void  under  the  annuity  act,  in  order  to 
enable  the  plaintiff  afterwards  to  bring  his  action  to  recover  the 
money  advanced. 
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This  appears  io  me  to  be  oonolusiye  reasoning,  and  direeU j 
applicable  to  this  case.  The  defendant  has  procored  the  judg- 
ment entered  on  the  bond  to  be  set  aside,  on  the  ground  thai 
the  bond  was  Toid  for  nsoiy,  and  he  has  thus  depriTed  the 
plaintiff  of  one  of  his  secnritieSy  and  preTcnted  his  entering  up 
a  new  judgment.  The  defendant  cannot  be  heard  to  bbj  in 
opposition  to  his  own  act,  and  the  solemn  judgment  of  the  ooort 
to  which  he  applied,  that  the  bond  is  a  Tidid  instrument.  The 
defendant  and  the  court  have  pronounced  the  bond  to  be  iroid^ 
and  the  plaintiff  admits  that  it  is  void,  and  has  produced  "i  in 
court  with  an  offer  to  cancel  it.  It  would  be  nugatory  to  oom- 
pel  the  plaintiff  to  sue  on  the  bond,  that  the  defendant  might 
avoid  it  by  pleading  the  usury.  I  am  entirely  convinced  that 
there  is  no  force  in  the  objection,  and  am  of  opinion  that  the 
plaintiff  should  have  judgment,  stipulating  to  oaaoel  and  put 
on  file  the  bond  and  warrant  of  attomeyt  and  the  first  note. 

Judgment  for  the  plaintiff. 


Foot  v.  Sabin. 

[19  JonnoK.UA.] 

P.AannBB'8  Powbb  to  Bam  Fnoc  as  Subbtt.— A  parlaer  has  no  power  to 
bind  hii  oopartaen,  withoat  their  aoMiit^  by  ligiiing  the  flim  nsiiie  m 
snretiw  on  the  note  of  a  thizd  penon,  and  the  bniden  ii  on  ilie  oteditor 
to  prove  the  aaaentb 

Ebbob  to  the  common  pleas,  in  an  action  on  a  promissoiy  note 
made  by  one  Holmes,  to  which  the  names  of  Wilson  and  Foot 
were  signed  as  sureties.  Holmes  and  Wilson  pleaded  jointly 
non-<i88ump9U,  and  I^oot  pleaded  separately  nan-assiiTnpni,  and 
also,  in  bar,  that  Wilson,  his  copartner  in  trade,  had  signed  the 
firm  name  to  the  note  without  his  consent,  which  was  trayersed 
by  the  plaintiff's  reply.  The  facts  are  stated  in  the  opinion. 
At  the  trial  the  defendants  moved  for  a  nonsuit,  on  the  ground 
that  the  plaintiff  had  not  proved  the  consent  of  Foot  to  the 
making  of  the  note,  but  the  court  held  the  consent  suffioientlj 
proved,  and  overruled  the  motion.  Verdict  for  the  plaintiff. 
The  bill  of  exceptions  disclosed  the  fact  that  when  the  plaintiff 
rested,  and  the  motion  for  a  nonsuit  was  intexposed,  there  was 
no  evidence  to  show  that  Foot  had  assented  to  the  making  of 
the  note,  but  there  appeared  on  the  record,  after  the  signatures 
of  the  judges  to  the  bill  of  exceptions,  a  statement  of  certain 
facts,  said  to  have  been  proved  by  the  defendants,  going  to  show 
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tbatTooi  had  oonaented  to  the  rngning  of  the  firm  name  to  the 
note  hj  WUaon. 
The  case  was  aafamitted  on  the  reoord  and  the  pointa  stated. 

Bj  Court,  S^aaa»  O.  J.  I  cannot  consider  the  facts  spread 
upon  the  record  subsequent  to  the  attestation  of  the  judges  to 
the  eioeptions  taken  by  the  defendants  below»  as  legally  before 
08.  We  find  these  facts  on  the  record,  but  they  are  placed 
tbeie  hj  the  plaintiff's  attorney,  in  making  up  his  judgment 
loU,  without  the  apparent  sanction  of  the  court  below.  It  is 
the  business  of  a  court  of  errors  to  review  the  points  decided  in 
the  oourts  below,  and  as  to  which  exceptions  are  taken,  and  nob 
meh  matters  of  eyidence  as  are  not  excepted  to.  When  the 
plaintiff  rested  his  cause,  and  the  defendants  moved  for  a  non- 
Boh,  he  should  have  asked  permission  to  introduce  such  further 
evidence  as  he  had,  before  the  court  expressed  an  opinion  on 
the  motion,  or  he  should  have  had  the  CTidence,  afterwards 
given,  incorporated  into  the  bill  of  exceptions,  before  it  was 
fligned  and  sealed,  if  such  additional  evidence,  in  his  judgment, 
entitled  him  to  recover. 

The  plaintiff  proved  Holmes'  signature  to  the  note,  and  also, 
that  Wilson  and  Foot  were  partners,  and  that  Wilson  signed 
the  name  of  the  firm,  and  it  appeared  on  the  face  of  the  note, 
thit  they  signed  as  "  sureties  "  to  Holmes.  Whether  we  apply 
tUe  proof  to  the  general  issue,  or  to  the  special  plea,  the 
plaintiff  has  not  maintained,  either  issue.  It  was  incumbent  on 
him  to  show,  that  all  the  defendants  were  liable  on  the  note, 
and  that  Wilson  executed  the  note  with  the  express  assent  and 
aothoxity  of  Foot.  In  this  case,  it  appearing  that  the  signature 
of  the  name  of  the  firm,  by  Wilson,  was  not  for  a  partnership 
dabt,  Wilson  could  not  bind  his  partner  Foot. 

AH  the  cases  were  reviewed  in  Dobb  v.  Halaey,  16  Johns.  88 
[8  Am.  Deo.  298],  and  the  principle  established  is  this,  that 
whece  a  note  is  given  in  the  name  of  the  firm,  by  one  of  the 
partners,  for  the  private  debt  of  such  partner,  and  known  to  be 
60  hj  the  person  taking  the  note,  the  other  partner  is  not 
boand,  unless  he  has  been  previously  consulted,  and  has  con- 
Knted  to  the  transaction;  and  then  the  burden  of  the  proof  that 
the  partner  who  did  not  sign  the  note  consented  to  be  bound, 
>a  thrown  on  the  creditor.  The  same  principle  applies  with 
greater  force,  when  one  of  the  partners  becomes  security  for 
another  person,  and  attempts  to  bind  his  copartners.  The  cred- 
itor ia  aware  that  he  is  pledging  the  partnership  responsibility 

i&  a  matter  in  no  wise  connected  with  the  partnership  bunincesi 
iH.nM.vabX*ai 
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and  that  is  a  fraud  on  such  of  the  partners  as  do  not  assent  ex^ 
presdy  that  the  firm  shall  be  bound.  When»  therefore,  it 
appeared,  from  the  plaintiff's  own  showing,  that  the  note  was 
signed  by  Holmes,  as  prinoipal,  and  by  Wilson,  with  the  name 
of  the  firm  of  Wilson  A  Foot,  as  sureties  for  Holmes,  nothing 
was  shown  to  bind  Foot,  and  the  plaintiff  failed  to  maintain  the 
issue.  On  the  motion  for  a  nonsuit,  the  court  held  that  the 
plaintiff  was  bound  to  proye  the  authority  or  consent  of  Foot  to 
the  making  of  the  note,  which  the  court  considered  he  had 
done.  There  was  no  proof  of  any  authority  or  consent  of  Foot, 
except  the  proof  of  the  signature  of  Wilson,  of  the  name  of  the 
firm.  The  court  then  certainly  drew  a  very  incorrect  legal  infers 
ence  from  the  fact  proved. 

The  only  remaining  question  is,  whether  there  was  error  in  not 
nonsuiting  the  plaintiff.    In  the  case  of  PraU  t.  HuU,  13  Johns. 
834,  it  was  decided  that  a  court  of  common  pleas  may  compel  a 
party  to  be  nonsuited,  without  and  against  his  consent,  when, 
in  their  opinion,  the  eyidence  offered  by  him  does  not  support 
his  action,  and  there  are  no  questions  of  fact  to  be  weighed  and 
considered  by  the  jury.    It  was  also  decided  in  that  case  that  a 
bill  of  exceptions  would  lie  to  the  decision  of  the  common  pleas 
upon  a  motion  for  a  nonsuit^  if  such  opinion  was  upon  a  mere 
matter  of  law  arising  upon  facts  not  disputed.    This  court  may 
not  have  intended,  in  that  case,  to  say  that  a  writ  of  error 
would  lie  to  the  decision  of  the  common  pleas,  when  they  non- 
suited the  plaintiff  upon  a  point  of  law,  but  I  perceiTO  no  dif- 
ference in  the  cases;  if  a  court  can  rightfully  nonsuit  the 
plaintiff  upon  an  undisputed  state  of  facts,  when  the  law  is 
against  him,  they  ought  to  do  so;  and  the  refusal  to  do  it  is  an 
error  in  point  of  law.    It  ought  not  to  be  left  with  the  commoo 
pleas  to  nonsuit  the  party  when  he  has  entirely  failed  to  make 
out  his  case,  or  to  omit  to  do  it,  capriciously.    In  the  case  last 
cited,  we  say  that  the  power  of  nonsuiting  the  plaintiff  must  be 
Tested  in  the  court,  that  it  results  necessarily  from  their  being 
made  the  judges  of  the  law  of  the  case,  when  no  facts  are  in 
dispute,  and  that  otherwise  there  is  no  meaning  in  what  fats 
been  considered  a  salutary  rule  in  courts  of  justice,  that  to 
questions  of  law  the  judges  are  to  respond. 

In  many  of  the  courts  of  common  pleas,  there  are  no  judges 
of  the  degree  of  counsellors  of  this  court,  and  of  course  no  new 
trials  can  be  had,  however  outrageous  the  verdict  may  be,  is 
point  of  amount,  or  however  unsupported  by  evidence.  In  ftei, 
in  courts  thus  constituted,  having  no  power  to  grant  new 
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the  dtiien  maj  be  deprived  of  the  benefit  of  the  laws  made  for 
the  protection  of  his  rights  and  property.  In  my  judgment,  we 
oitght,  as  far  as  the  law  will  permit,  to  give  faoUity  to  soitors, 
hj  extending  to  them  the  right  of  taking  their  ezceptiong,  so  as 
to  hsve  the  law  applicable  to  their  cases  examined  on  a  writ  of 
enor.  On  the  groond,  then,  that  the  court  of  common  pleas 
refosed  to  nonsuit  the  plaintiff  below,  when  the  eridence  ad* 
duoed  entirely  failed  to  make  out  his  case,  the  judgment  must 
be  re?exBed,  and  a  venire  de  novo  issue  from  this  court.  It  has 
not  been  made  an  objection  that  the  writ  of  error  is  prose- 
eoied  solely  in  the  name  of  Foot.  I  presume  that  the  defend- 
ants below  have  been  secured,  or  that  the  parties  hsTe  waiyed 
•U  objection  on  that  ground. 

Judgment  xereraed,  and  a  venire  denavo  awarded,  returnable 
in  this  court. 


Trotter  v.  Curtis. 


(19  Joancm,  im.] 

Umr  D  Taxoio  Cknomnmir.— Where  0(mimiiB0i&  merohaats  were  in  the 
haM  of  reoeiving  and  f  nrwazdingto  New  York  prodnoe  aent  to  them  by 
a  eooatiy  merehaiit,  and  of  aocepting  hia  dzafta,  and  charging  two  anda 
half  per  cent,  oommiaaian,  in  addition  to  intereat,  on  adyanoea  made  to 
meet  theae  drafto,  when  he  had  no  fnnda  in  their  handa,  it  waa  held  that 
tiw  charge  waa  not  naiirioa%  it  appearing  that  it  waa  not  a  coyer  for  a 
loan,  end  thatthia  waa  the  praetioe  of  other  merchanta  engaged  in 


Abrjhpbet  to  recoTcr  the  balance  of  an  account  in  favor  of  the 
plaintifb,  who  were  commission  merchants,  against  the  defend- 
ant, a  country  merchant.  One  item  in  the  account  was  for  a 
eommiflsion  of  two  and  a  half  percent,  charged  by  the  plaintiflw, 
in  addition  to  interest,  on  certain  advances  made  by  them  to 
aoeet  drafts  of  the  defendant,  to  which  the  defendant  objected, 
on  the  ground  of  usury.  It  appeared  to  have  been  the  practice 
of  the  plaintiffii  for  several  years  to  receive  and  forward  the 
plaintiffs  produce  to  New  Tork,  and  to  accept  his  drafts,  with 
the  understanding  that  the  produce  should  be  in  their  store 
hefoie  the  drafts  became  payable,  and  they  had  uniformly 
chaiged  the  commission  now  objected  to  on  advances  to  meet 
theie  drafts.  It  waa  proved  also  that  this  was  the  custom  of 
other  commission  merchants. 

Verdict  for  the  plaintifb,  subject  to  the  opinion  of  the  court 

MsKoun,  for  the  plaintiffii. 
L'Amareux,  conira. 
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By  Court,  Sfsrgsb,  0.  J.  There  is  no  pretense  for  saying 
that  the  commission  of  two  and  a  half  per  cent,  charged  by  the 
pLiintiff  for  accepting  and  paying  the  defendant's  drafts,  when 
the  plaintiffs  had  not  fonds  in  their  hands  belonging  to  the  de- 
fendants, out  of  which  to  pay  the  drafts  when  dae,  was  nsmi- 
ons.  There  is  nothing  in  this  case  showing  that  this  wsa  a 
cover  for  the  loan  of  money,  but  it  was  charged  and  assented 
to  by  the  defendant,  as  a  reasonable  compensation  for  the  ex- 
pense and  trouble  in  negotiating  the  business  in  relation  to  the 
drafts.  It  is  entirely  a  different  case  from  that  of  Dunham  v. 
Day,  18  Johns.  40,  and  from  the  cases  in  1  Campb.  177  and  2 
Id.  699.  In  AurM  y.  Thomas,  2  T.  B.  62  (and  in  the  notes), 
Mr.  Justice  Buller,  in  the  principal  case  said,  that  in  Benson  ▼. 
Party,  the  court  were  unanimously  of  opinion  that  extra 
charges  might  be  allowed,  though  they  amounted  to  more  than 
five  per  cent.,  if  they  were  fair  and  reasonable,  and  not  as  a 
color  for  usury.  These  remarks  were  applied  to  the  claim  of 
eountzy  bankers  taking  more  than  five  per  cent,  on  inland  bills. 
Judge  Buller  mentioned  several  other  cases  in  which  the  usage 
to  take  not  only  five  per  cent,  but  also  a  reasonable  sum  for  re- 
mitting and  other  neceesaxy  incidental  expenses,  had  been  sanc- 
tioned by  the  court. 

In  Palmer  v.  Baker,  1  Mau.  and  Sel.  66,  the  question  was, 
whether  the  sum  of  two  hundred  pounds  agreed  to  be  allowed, 
as  a  compensation  for  trouble  in  addition  to  the  reservation  of 
five  per  cent,  interest,  was  intended  as  an  additional  howus  for 
the  advance  of  money  or  not.  The  judges  placed  their  deter- 
mination of  the  cause  on  the  inquiry,  whether  the  reservation 
was  a  motive  for  the  advance  of  the  money.  If  it  was,  they 
pronounced  it  usurious;  but  if  it  was  referable  to  the  trouble 
only,  then  they  pronounced  the  transaction  a  fair  one.  I  am 
perfectly  satisfied,  that  in  this  case  the  two  and  a  half  per  cent, 
was  never  intended  as  a  cover  for  the  advance  of  money  with  a 
usurious  intention,  but  it  was  a  fair,  usual,  and  cnstomaiy 
allowance  for  the  trouble  and  inconvenience  in  transacting  the 
business;  and  that,  accordingly,  the  plaintiffs  must  have  judg- 
ment for  one  hundred  and  forty  dollars  and  fifty*f our  cents. 

Judgment  for  the  plaintiflBs. 


See  Famimg  v.  Drnkami,  9  Am.  Deo.  SSS^  where  the  tekiqgcf* 
lield 


J 
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Andrews  v.  Montoomsbt. 

(It  JonMm,  lai.] 

CvSiRBft  SxAXi^  Kiiac!L^A  jndgmont  fiiriyoblMiMd  inanotlMr 
ii  condnBTa  •videnoe  of  *  debl^  and  Bnoo  it  ii  *  dabi  of  loootd 
will  not  lie  thorooiL 


on  a  jadgment  reooTezed  in  the  court  of  common 
pleBs  of  EflBcz  ooontjy  New  Jersey,  to  which  the  defendant 
pleided:  1.  Non-aasumpsii;  and,  2.  A  discharge  under  the  in* 
•ohent  aet.  The  plaintiff  objected  to  the  discharge  as  a  defense 
beomse  the  cause  of  action  arose  in  New  Jersey.  The  defend- 
tni,  howerer,  insisted  that  the  discharge  was  a  yalid  defense 
sod,  also,  thai  the  action  should  have  been  debt  and  not  oa- 
mmptiL  Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court. 

H.  Warner,  for  the  plaintiff. 
Drake,  contra. 

By  Court,  Sfbngsb,  O.  J.  In  BUchcock  t.  FUch,  1  Cai.  461, 
it  was  decided  by  a  majority  of  the  judges,  that  a  judgment 
xendered  in  the  supreme  court  of  Yermont,  and  on  which  an 
action  of  debt  was  brought  in  this  court,  was  to  be  considered 
in  the  light  of  a  foreign  judgment,  and  was  only  prima  /acie 
evidence  of  the  demand.  As  a  necessary  consequence  of  this 
decision,  judgments  rendered  in  one  of  the  sister  states,  were 
considered  only  as  simple  contract  debts:  Habbel  t.  Gcwdry,  6 
Johns.  132.  It  was  subsequently  decided,  that  in  order  to 
lehat  the  prima  facie  evidence  of  the  validity  and  justice  of  such 
jodgments,  the  defendant  must  show  their  injustiqe,  or  that 
they  had  been  unfairly  and  irregularly  obtained,  and  that  mat- 
ten  proper  for  the  determination  of  a  jury,  and  which  appeared, 
from  the  record,  to  have  been  fairly  submitted  to  them,  cannot 
be  orerhanled.  When  it  appeared  that  the  defendant  was  never 
within  the  jurisdiction  of  the  court,  or  where  goods  only  have 
heen.  attached,  the  effect  of  the  judgment  may  be  avoided:  BoT' 
den  V.  Fildi,  16  Johns.  121  [8  Am.  Dec.  225],  and  the  cases 
there  cited. 

In  the  case  of  MiUa  v.  Duryee,  7  Cranch,  461,  decided  in  the 
supreme  court  of  the  United  States,  an  exposition  was  given  of 
the  constitutional  provision,  that  "  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  records,  and  judicial  pro* 
ceedings  of  every  other  state,  and  that  congress  may,  by  general 
1aw8,  prescribe  the  manner  in  which  such  acts,  records,  and 
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proceedings,  shall  be  proved,  and  the  effect  thereof/'  and  also 
of  the  acts  of  congress  of  the  twenty-sixth  of  May,  1790,  proTid- 
ing  the  mode  of  authenticating  the  records  and  judicial  proceed- 
ings of  the  state  courts,  and  declaring,  ''  that  the  records  and. 
judicial  proceedings,  authenticated  as  aforesaid,  shall  have  such 
faith  and  credit  giTen  to  them  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in  the  courts  of  the  state 
from  whence  the  said  records  are,  or  shall  be  taken."  Mr. 
Justice  Story,  who  pronounced  the  judgment  of  the  court,  saya 
it  is  argued  that  this  act  provides  only  for  the  admission  of  such 
records  as  evidence,  but  does  not  declare  the  effect  of  such  evi- 
dence when  admitted.  This  argument,  he  says,  cannot  be  sup- 
ported. The  act  declares  that  the  record  duly  authenticated 
shall  have  such  faith  and  credit  as  it  has  in  the  state  court  from 
whence  it  is  taken.  If,  in  such  court,  it  has  the  faith  and  credit 
of  evidence  of  the  highest  nature,  to  wit,  record  evidence,  it 
must  have  the  same  faith  and  credit  in  eveiy  other  court.  Con- 
gress have,  therefore,  declared  the  effect  of  the  record,  by  de- 
claring what  faith  and  credit  shall  be  given  to  it.  It  remains 
only,  then,  to  inquire,  he  adds,  in  every  case,  what  is  the  eflG^^t 
of  a  judgment  in  the  state  where  it  is  rendered.  And  he  pro- 
ceeds to  observe,  that  if  the  judgment  was  conclusive  upon  the 
parties  in  the  state  where  it  is  rendered,  it  must  be  conclusive 
here  also.  Upon  these  principles  it  was  decided,  that  nU  ddnl  to 
an  action  of  debt  on  a  judgment  rendered  in  another  state  was 
a  bad  plea,  and  that  the  judgment  could  only  be  denied  by  the 
plea  of  ntd  del  record. 

In  Borden  v.  Fiich,  this  court  did  not  believe  that  the  decis- 
ion in  MUb  V.  Duryee,  was  intended  to  be  carried  so  far  as  to 
preclude  the  parfy  against  whom  it  was  rendered,  from  show- 
ing that  such  judgment  was  fraudulently  obtained,  or  that  the 
state  court  had  not  jurisdiction  of  the  person  of  the  defendant 
With  these  qualifications,  we  are  bound  by  the  authority  of 
that  case,  to  consider  a  judgment,  fairly  and  regularly  obtained 
in  another  state,  as  full  and  conclusive  evidence  of  tiie  matter 
adjudicated.  In  the  present  case  we  are  bound  to  consider  the 
judgment  set  forth  in  the  declaration,  as  a  debt  of  record  dae 
from  the  defendants  to  the  plaintiff.  Independently  of  the 
consideration,  that  a  decision  of  the  supreme  court  of  thf 
United  States  is  entitleil  to  the  highest  respect,  in  all  cases,  a 
decision  upon  provisions  of  the  constitution,  is  emphatically 
entitled  to  our  utmost  respect.  I  consider  that  court  as  para- 
mount, when  deciding  on  an  article  of  the  constitution,  and  an 
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act  of  coDgreas  passed  under  its  express  injunction;  and  what- 
erer  might  be  my  individual  opinion^  I  should  feel  it  my  duty 
to  aoErander  it  to  their  oontroUing  authority.  I  must,  however, 
be  pennitted  to  say,  that  the  opinion  expressed  by  Mr.  Justice 
Stoiy,  coincided  entirely  with  my  private  opinion;  and  that  I 
have  never  believed  the  decision  in  SUchcocky,  lUch  to  be  well 
founded. 

The  plaintafF  has  counted  upon  the  judgment  in  New  Jersey, 
as  a  simple  contract;  and,  accordingly,  it  is  set  forth  as  a  prom- 
ise to  pay  the  amount  adjudicated.  Now,  it  is  well  settled, 
that  tt8Bumpni  cannot  be  supported,  where  there  has  been  an 
express  contract,  under  seal,  or  of  record;  but  the  party  must 
piooeed  in  debt  or  covenant,  where  the  contract  is  under  seal, 
or  in  debt,  if  it  be  of  record,  even  though  the  debtor,  after 
Biieh  contract  were  made,  expressly  promised  to  perform  it,  1 
Cbit.  M,  and  the  numerous  cases  there  referred  to.  In  Pease 
T.  toward,  14  Johns.  479,  this  court  decided  that  a  judgment 
in  a  justice's  court  was  not  within  the  statute  of  limitations, 
like  a  foreign  judgment,  and  that  it  was  in  the  nature  of  a 
specialty.  The  judgment  recovered  in  New  Jersey  being  ad* 
mitted  by  the  pleadings,  and  standing  totally  unimpeached,  we 
ueboond  to  consider  it  as  fairly  and  justly  obtained,  and  as 
establishing  a  debt  of  record  against  the  defendant.  It  is  not, 
Iherefere,  merely  prima  facie  evidence  of  a  debt,  like  a  foreign 
judgment,  but  absolute  and  decisive  evidence  of  a  debt;  as- 
swmptii  then  will  not  lie  upon  it,  and  without  examining  the 
pleas,  as  it  is  impossible  to  support  the  plaintiff's  action,  be 
ihej  ever  so  bad,  the  defendant  must  have  judgment. 

Judgment  for  the  defendant. 

tenoto  to  Bartki  v.  Emij^  2  Am.  Dee,  86;  and  eee  Aldrkh  ▼.  Kinney, 
VSL 


Undbbwood  V.  Stutvesant. 

P9  Jonmam,  in.] 

AoiBRAHCS  ov  Stbbrb  BY  OoBPOBATiON.— Streets  laid  ontby  a  town  pro- 
poefeor  do  not  become  each  imleas  sancttoned  by  the  corporation  or  its 
duly  aittboriBed  ofiBcers. 

QiAnoiG  Ixns  ON  UvACGHFrBD  Stbxbis.— Where  a  proprietor  of  a  tract  of 
land  in  a  city,  laid  off  streets  therein,  which  were  never  accepted  by  the 
corpmation,  and  leased  lots  boanded  on  such  streets,  and  afterwards  the 
pnpor  aathorities  established  streets  through  said  tract  without  ref er- 
caee  to  those  thus  laid  out»  it  was  held  that  the  proprietor  was  not  bound 
to  keep  open  the  streets  mentioned  in  his  leases,  if  the  lessees  had  a  rea» 
•ooaUe  and  convenient  way  to  a  pablio  street  or  highway. 
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Tbb8FA88  on  the  case  for  obstractiiig  a  certain  street,  or  pii* 
Tate  way,  called  Peter  street.    Petms  Stajvesant,  the  father  of 
the  defendant,  being  the  owner  of  a  tract  of  land  in  the  city 
of  New  Tork,  called  Petersfield,  laid  off  the  same  in  the  year 
1796  into  streets,  lots  and  blocks,  and  had  a  map  made  thereof. 
One  of  the  streets  so  laid  out  was  named  Peter  street.     Sahee- 
quently  the  said  Stuyvesant  and,  after  his  death,  the  defendant, 
who  was  his  doTisee,  leased  certain  lots  according  to  said  map, 
bounded  on  said  Peter  street,  to  the  plaintiff,  and  to  others, 
who  assigned  their  leases  to  the  plaintiff,  for  terms  yaiying^  from 
twenty-one  to  forty-two  years,  each  of  the  leases  containing  a 
covenant  on  the  part  of  the  lessee  to  level  and  pave  the  street 
opposite  his  lot.    None  of  the  streets  laid  out  by  Stuyresant 
were  ever  accepted  or  adopted  by  the  city  or  by  any  public 
authority.    Peter  street  was,  however,  partly  opened.    In  1811 
commissioners  appointed  pursuant  to  an  act  of  the  legislaioie 
of  April  8, 1807,  providing  for  laying  out  streets,  etc.,  in  the  city 
of  New  York,  divided  the  Peten£eld  tract  into  streets,  avenoes, 
blocks,  etc. ,  without  reference  to  the  plan  of  Petrus  Stuyvesant, 
leaving  no  thoroughfare  along  Peter  street,  but  including  the 
same  within  blocks.    The  defendant  accordingly,  in  August, 
1815,  erected  a  fence  across  Peter  street  at  the  eastern  extremity 
of  the  plaintiff's  lot,  and  built  a  house  standing  partly  in  said 
Peter  street.    The  building  of  this  fence  and  house  was  the  ob- 
struction complained  of.    It  appeared  that  the  plaintiff  had  a 
reasonable  and  convenient  outlet  from  his  premises  to  the  Bow- 
ery road,  but  he  also  claimed  a  permanent  right  of  way  east- 
wardly  along  Peter  street. 

There  was  a  verdict  for  the  plaintiff,  and  a  motion  for  a  new 
trial  by  the  defendant. 

Blowm  and  D.  B.  Ogden,  for  the  defendant. 

T.  A.  Emmet,  for  the^plaintiff. 

IBj  Court,  Plait,  J.  From  the  best  consideration  which  I 
have  been  able  to  give  to  this  case  I  incline  to  the  opinion,  that 
the  plaintiff  has  no  right  of  action.  The  original  survey  and 
map  show  that  Petrus  Stuyvesant  formed  a  plan  for  laying  out 
streets  over  his  land,  in  1796;  but  we  must  intend  that  every 
person  Imew  that,  that  those  streets  could  not  be  established  as 
public  streets  of  the  city  unless  they  were  sanctioned  by  the 
corporation,  or  other  public  agents  having  such  powers.  The 
plan  was  considered  as  a  proposition  which  the  corporation 
would  undoubtedly  adopt  and  sanction,  as  the  city  gradually 
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extended.  There  is  no  pretense  of  any  frand  or  deception  on 
the  pari  of  the  defendant  or  his  father.  It  mnst  have  been 
well  nndeiBtood  by  the  parties  to  those  leases^  that  the  ground 
marked  for  the  proposed  streets  was  to  be  given  and  appropri- 
ated for  that  purpose^  provided  the  streets  were  sanctioned  and 
adopted  hj  public  authority.  The  implied  contract  on  the 
part  of  Ifr.  Stnyresant  was  subetantiallj  this:  I  engage  to  give 
the  ground  for  the  streets,  according  to  the  map,  upon  condi- 
tion that  the  corporation  shall  ratify  it. 

By  the  map  of  the  dty,  made  by  GU>erck  A  Mangin,  city 
sorfeyora,  in  Norember,  1803,  the  streets  planned  by  Mr. 
Stayvesant  are  all  laid  down,  but  with  an  explanatory  note, 
stating  that  none  of  those  streets  had  been  approved  and 
opened  fay  the  corporation;  and  "  they  are,  therefore,  to  be 
considered  subject  to  such  future  arrangements  as  the  corpora- 
tion  may  deem  best  calculated  to  promote  the  health,  introduce 
r^ularity,  and  conduce  to  the  convenience  of  the  city." 

The  parties  mutuaUy  contracted  with  a  reference  to  the  con- 
tingency,  whether  the  government  would  or  would  not  sanction 
ibe  streets  proposed  by  the  proprietor.  Suppose,  then,  that 
the  corporation  had  expressly  rejected  the  plan  of  Mr.  Stuyve- 
fiant,  and  had  laid  out  streets  over  the  same  ground  on  an 
entirely  different  plan,  would  the  lessee  have  a  right  to  insist 
on  the  fulfillment  of  the  conditional  agreement  on  the  part  of 
the  lessor?  I  think  not.  The  expected  contingency  would  in 
tbat  case  have  failed,  without  any  fault  or  delinquency  on  the 
part  of  Mr.  Stuyvesant.  The  oasiLS  farderia  would  not  have 
oocoiied,  and  the  parties  would  have  been  mutuaUy  absolved 
bom  their  contract  in  relation  to  the  streets.  Perhaps  a  court 
d  equity  would  have  cancelled  or  modified  the  lease,  on  the 
ground  that  the  consideration  and  inducement  had  substan- 
tially failed.  But,  allowing  the  lease  to  stand,  the  parties 
would  be  left  to  make  an  equitable  adjustment  in  lieu  of  the 
contemplated  streets;  and  I  think  all  that  could  be  required  of 
the  lessor  would  be,  tbat  he  allow  a  reasonable  ingress  and 
egress  to  and  from  the  demised  premises  to  some  convenient 
highway.  The  grantor  would  have  been  under  no  more  legal 
obligation  to  keep  open  the  contemplated  streets  than  the 
grantee  would  be  to  level  and  pave  the  street.  Both  these 
covenants  would  be  defeated  by  the  failure  of  the  contingency. 

Now  it  appears,  that  by  the  act  of  the  third  of  April,  1807, 
the  corporation  of  New  York  were  superseded  in  regard  to 
their  power  over  these  streets,  and  three  commissioners  were 
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8ubstitated»  with  more  plenazy  authority.  Bj  ihe  fourth  sec* 
tion  of  that  act,  the  conunissioners  have  "exdusiye  power' 
over  the  subject;  and  it  is  enaoted,  that  "  no  square  or  plot  of 
ground,  made  by  the  intersection  of  any  streets  to  be  laid  oat 
by  the  said  commissioners,  shall  oyer,  after  the  streets  around 
the  same  shall  be  opened,  be  or  remain  divided  by  any  public 
or  open  lane,  alley,  street,  or  thoroughfare."  By  the  map  an- 
nexed to  the  case,  it  will  be  seen,  that  in  1811,  the  commission- 
ers, disregarding  the  plan  contemplated  by  these  parties,  laid 
out  and  established  ayenues  and  streets  oyer  the  lands  ot 
Petersfield,  in  a  manner  entirely  different,  and  inoonsisient 
with  the  streets  originally  proposed  by  Mr.  Stuyyeeant.  No 
authority  short  of  the  legislature  can  now  alter  or  defeat  the 
plan  established  by  the  commissioners;  and  permanence  ia 
strongly  inscribed  on  what  they  haye  done.  Indeed  the  plan 
of  the  commissioners  is,  in  a  measure,  already  executed  oyer 
these  grounds,  by  the  opening  of  the  third  ayenue. 

It  seems  to  me,  therefore,  that  the  defendant,  in  1815,  not 
only  had  a  right  to  fence  up  Peter  street  as  he  did,  but  that  it 
was  his  duly  to  conform  to  the  new  regulation  imposed  by  the 
goyemment.  The  streets  must  not  only  be  opened  according 
to  the  new  plan  of  the  commissioners,  but  the  law  is  express, 
that  no  public  street,  lane,  alley  or  thoroughfare,  shall  be  per- 
mitted to  intersect  the  squares  or  plots  formed  by  the  intersec- 
tion  of  the  streets  laid  out  by  the  commissioners.  Peter  street 
does  intersect  seyeral  of  the  squares  laid  out  by  the  commifl- 
sioners.  It  is  true,  that  the  streets  and  ayenues,  so  establifihed 
by  the  commissioners,  are  not  to  be  opened,  until  the  corpora- 
tion of  New  York  shall  direct;  but  we  know  they  are  proceed- 
ing yery  rapidly  in  those  improyements;  and  it  seems  to  me 
that  it  would  be  yexatious  and  unjust  to  compel  the  defendaoi 
to  keep  open  the  streets  as  originally  contemplated  by  his  an- 
cestor, since  it  is  ascertained  that  his  plan  is  defeated,  and 
cannot  be  carried  into  effect. 

The  defendant  has  left  a  reasonable  and  conyenient  outlet, 
or  priyate  way,  from  the  leased  premises  to  the  Bowery  road, 
widch,  in  my  judgment,  is  all  that  can  be  lawfully  required  d 
him,  under  the  circumstances  of  this  case. 

We  are  therefore,  of  opinion,  that  a  new  trial  ought  to  be 
granted,  with  costs  to  abide  the  eyent. 

New  trial  granted. 

Cited  in  Oswego  y.  Omoeffo  ComoI  Co.,  6  K.  T.  264^  with  approval  by  Bar 
g&M,  C.  J. ;  and  by  Dewey,  J.,  in  ^0100  y.  Alger,  4  Allan,  21QL 
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In FeopUT.Jcmu,  6^Geh.  184^  Campbell,  J.,  Myt:  'fTheoMe ol  Underwood 
T.  Sffi$m«nf,  kjB  dofwn  thia  doctrine  m  ragard  to  dty  itreets  In  Tery  strong 
igaag.  Aad  in  all  the  oaaea  whieh  baTe  ariaen  in  New  Tork»  npon  town  or 
akf  waj%  tfaia  pnnoipile  haa  been  adhexed  to.  It  wonld  oertainly  lead  to 
itaqga  oQnaeq[iMDoea  if  the  plan  €i  m  city  ooold  be  plaoed  beyond  the  reach 
el  iteeoipQato  anthoritiea,  and  varied  withont  their 
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[2»J0«H0V,S».1 

^»*^™"  Mm  '^^^nwM  oy  PuBuo  BiTTT. — ^An  indiTidual  cannot  mamtaiii 
an  aotioQ  agiaimt  an  ofBoer  or  other  penon  for  damagea  ariaing  from  m 
bceaeh  of  dnty  to  the  paUio,  withoat  ahowing  acme  apeoia]  and  peculiar 
i^ny  to  bimaelf, 

PtUDOO  SraciAi.  Daicaoxb. — ^In  caaea  of  tort  the  special  damagea  soed  for 
nnst  be  the  legal  and  neoess^iy  oonaeqaence  ci  the  alleged  wrongfol 
set  and  rnnat  be  particnlarly  stated. 

icaov  AOADfST  Mahaoxbs  of  Loitxet. — One  who  haa  pnxchaaed  ticketa 
iaftkiteiy  to  aell  again  cannot  maintain  an  action  against  the  managers 
of  sndi  lottery  for  their  careleeB^  negligent  and  improper  condnct  of  the 
aBH^  whereby  pablic  ooofidenoe  in  the  lottery  was  impaired,  so  that  * 
higs  nmnber  of  the  pkintiifa  ticketa  remained  nnsold  and  drew  Uanlcs. 


Aonov  against  the  managers  of  "  The  Fifth  Class  of  the  Med- 
ial Science  Lottery/'  The  declaration  alleged  in  substance 
&at  the  defendants  haying  been  dnly  appointed  managers  of 
the  said  lottery,  it  became  their  daty  to  take  an  oath  faithfully 
to  perform  their  trost,  and  then  to  superintend  in  person  the 
prepantion,  conduct  and  drawing  of  said  lotteiy;  that  the 
plaintiff  being  a  dealer  in  lottery-tickets,  and  haying  full  confi- 
denee  in  the  defendants'  faithful,  honest  and  careful  conduct 
nd  management  of  the  said  lottery,  purchased  a  large  number 
of  tiekets  therein  for  the  purpose  of  selling  the  same  at  a  profit; 
tbtif  the  defendants  had  well  and  faithfully  conducted  said 
lotieiy,  the  plaintiff  would  haye  realized  large  gains  from  sales 
otlieketB;  yet  that  the  defendants,  not  ignorant  of  the  prem- 
jaes,  bat  unmindful  of  their  duty,  did  not  take  the  oath  required, 
aor  superintend  the  drawing  of  the  said  lottery,  nor  prepare,  or 
cinse  to  be  prepared,  the  numbers  and  blanks,  and  put  the 
■una  in  the  wheels,  or  cause  the  same  to  be  drawn  fairly  and  in 
raeoeasion,  one  by  one;  but  wholly  and  grossly  neglected  their 
doty,  and  permitted  one  Seckels,  who  was  not  duly  appointed 
or  sworn  as  a  manager,  to  act  as  such,  and  to  superintend  the 
dzawing,  and  that  the  defendants  conducted  the  drawing  in  such 
>  caieless,  negligent^  unfaithful  and  fraudulent  manner,  that 
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whole  handfuls  of  tickets  were  taken  out  of  the  wheel  at  oim 
time,  some  of  which  wexe  dropped  on  the  floor,  and  that  th« 
numbers  were  not,  and  from  these  circumstances,  could  not  be, 
called  in  the  order  in  which  they  were  drawn,  etc.,  "  wherebj 
the  public  confidence  in  the  integrity  and  fairness  of  the  draw> 
ing  of  the  said  lottery  was  wholly  lost,  and  the  demand  for  tick- 
ets in  the  same  by  purchasers,  and  the  price  of  such  tickets  br 
retail,  were  greatly  diminished,  insomuch  that  the  plaintiff 
could  not  sell  his  tickets  by  retail,  so  that  the  same  remained  on 
his  hands,  and  were  drawn  by  him  as  blanks,  so  that  he  lost  the 
moneys  which  he  paid  for  the  mme,  and  the  profits,  which 
ought  to  have  been  deiiyed  from  the  sale  of  them,  to  the  dam- 
age of  the  plaintiff  twenty  thousand  dollars/'  There  was  a  gen- 
eral demurrer  to  the  declaration  and  joinder  therein. 

Slosson,  for  the  demurrer. 

Fay^  contra. 

By  Court,  Spehoib,  0.  J.  Although  the  declaration  states 
many  particulars  of  mismanagement,  either  by  the  defendants 
or  their  agents,  it  nowhere  charges  them  with  fraud.  The 
amount  of  the  gravamen  is  that  they  were  negligent  in  conduct- 
ing the  preparation  for  and  the  drawing  of  the  lottety ;  that  the 
plaintiff  had  bought  tickets  in  the  lottery  for  the  purpose  of 
selling,  and  that  in  consequence  of  the  negligent  manner  in 
which  the  drawing  and  managing  the  lottery  was  condacted, 
public  confidence  in  the  integrity  and  fairness  of  the  drawing 
of  the  lottery  was  lost,  the  demand  for  tickets  and  the  price  of 
the  tickets  was  diminished,  so  that  the  plaintiff  was  unable  to 
sell  his  tickets;  and  they  remained  unsold,  and  were  drawn 
blanks.  The  declaration,  it  is  true,  states  that  the  defendants 
oondacted  the  drawing  of  the  lottery  in  such  a  careless,  negli- 
gent, unfaithful,  and  fraudulent  manner,  that  whole  handfnla 
of  tickets  were  permitted  to  be  taken  out  of  the  number  wheels 
at  a  time,  etc.  This  does  not  amount  to  a  charge  of  direct  and 
personal  fraud,  but  merely  to  carelessness  and  negligence;  and 
it  is  averred  that  this  carelessness  and  negligence  led  only  to 
calling  the  numbers  out  of  their  order,  and  not  as  they  were 
drawn  from  the  wheel.  The  present  action  is  founded  on  the 
misbehavior  of  the  defendants  in  a  public  trust,  whereby  a 
private  injury  to  the  plaintiff  is  supposed  to  have  been  com- 
mitted. It  is  an  action  of  the  first  impression,  and  must  be 
governed  by  known  and  established  principles. 

I  consider  the  point  beyond  all  dispute,  that  for  a  r^  '%\^ 
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hanor  of  an  officer  in  his  office,  either  from  misfeasance  or  non- 
feasance, no  one  can  maintain  an  action  against  him,  unless  he 
can  show  a  special  and  particular  damage  to  himself.    Withoat 
such  special  and  partioolar  damage,  he  has  no  title  to  call  the 
oflBcer  to  account.    Lord  Coke,  Co.  Lit.  66,  a,  says,  in  a  case 
wiiich  bears  strong  analogy  to  this:  "  That  if  a  way  be  a  com- 
mon way,  if  any  man  be  disturbed  to  go  that  way,  or  if  a  ditch 
be  made  orerthwart  the  way  so  as  he  cannot  go,  yet  shall  he 
not  haye  an  action  upon  his  case;  and  thus  the  law  proTided  for 
aToiding  of  multiplicity  of  suits;  for  if  any  one  man  might  have 
an  action,  all  men  might  have  the  like.''    He  proceeds  to  say 
that  if  he  had  his  horse  fall  into  the  ditch,  whereby  he  received 
hint  and  loss,  there,  for  his  special  damage,  which  is  not  com- 
mon to  others,  he  shall  have  an  action  upon  his  case.     This 
principle  was  solemnly  recognized  and  acted  upon  in  Pain  y. 
Patrick,  3  Mod.  289.    The  same  case  is  reported  in  1  Salk.  12, 
a3  Payne  ▼.  Partridge.    In  Ivasofi  y.  Moore ,  1  Salk.  16;  1  Ld. 
Bajm.  486,  which  was  an  action  on  the  case  for  stopping  up  a 
highway  leading  to  the  plaintiff's  colliery  with  intent  to  depriye 
him  of  the  profit  thereof,  J9^  quod,  he  lost  the  profit,  etc.,  and 
Ilia  coals  were  spoiled  for  want  of  buyers.    C  J.  Holt  and 
Bokesby  (contra  Toarton  &  Gould)  were  of  opinion  that  no  ac- 
tion lay,  the  way  appearing  to  be  a  public  highway.    They  held 
that  the  plaintiff  had  no  better  right  than  anybody  else,  and 
that  a  man  could  not  haye  a  particular  action  without  a  partic- 
ular injuiy,  or  a  particular  right,  which,  they  said,  were  the 
grounds  upon  which  all  actions  are  founded,  and  to  which  they 
mnst  conform.    The  same  principles  were  adopted  in  WUliam'a 
case,  5  Co.  73.    Baron  Comyns  cites  the  cases  in  Salkeld  as 
law:  1  Com.  Dig.  180,  Action  upon  the  case,  B.  2.    The  same 
principle  was  adopted  by  Lord  Eenyon  in  Herbert  y.  Cfrovea,  1 
Esp.  148,  which  was  afterwards  confirmed  by  the  court. 

The  analogy  between  the  cases  cited  and  the  present  consists 
in  this,  that  the  defendants  haye  undertaken  a  duty  which  is 
connnon,  in  regard  to  all  those  who  purchase  tickets  in  that 
lottery;  that  they  owe  no  peculiar  duly,  and  are  under  no  par- 
iMsnlar  obligation  to  the  plaintiff,  as  to  their  conduct,  other 
than  sdch  as  is  common  to  all  the  purchasers  and  holders  of 
tickets  in  that  lottery.  The  defendants,  then,  stand  in  the  same 
relation  to  the  plaintiff  as  they  do  to  a  great  number  of  other 
persons.  So,  in  the  case  of  a  public  road,  all  who  choose  to 
iiaTel  it  haye  an  equal  right;  digging  a  ditch  across  the  road  is 
ininjnry  alike  to  all,  but  no  one  can  maintain  an  action  unless 
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he  can  show  a  parfcioiilar  injury,  an  injury  peculiar  to  himself; 
not  merely  that  he  could  not  pass  the  road,  but  that  some  special 
damage  happened  to  him. 

The  particular  injury  stated  by  the  plaintiff  is,  that  by  the 
defendant's  conduct  and  negligence,  in  the  instances  pointed 
out,  the  public  confidence  in  the  integrity  and  fairness  of  the 
drawing  of  the  lottery  was  wholly  lost,  and  the  demand  for 
tickets  by  purchasers,  and  the  price  of  the  tickets  were  greatly 
diminished,  so  that  the  plaintiff  could  not  sell  his  tickets,  by 
retail,  and  the  same  were  drawn  as  blanks.  I  perceive  in  these 
jdlegations  no  charge  of  any  particular  injury  to  the  plaintiff; 
nor  do  I  perceiye  any  particular  right  of  the  plaintiff  which  has 
been  violated.  The  injury,  if  any,  is  common  to  all  those  who 
held  tickets  in  that  particular  lottery;  and  we  see  that  in  such  a 
<$a8e  it  appertains  to  the  public  only  to  ayenge  the  injury.  If 
there  has  been  any  unfaithfulness  or  dishonesty  on  the  part  of 
the  managers  of  this  lottery  they  are  responsible,  under  the 
bonds  which  the  statute,  1  B.  L.  270,  requires  them  to  give; 
and  possibly,  also,  by  indictment. 

There  is  another  view  of  the  subject,  which,  I  apprehend, 
equally  concludes  against  the  plaintiff.  In  cases  of  torts  il  is 
necessary  to  show  that  the  particular  damage  in  respect  of  which 
the  plaintiff  proceeds,  must  be  the  legal  and  natural  consequence 
of  the  vnrongful  acts  imputed  to  the  defendant:  1  Chit.  PI.  388; 
-8  East,  8.  It  is  another  rule  that  the  special  damage  must  be 
particularized,  in  order  that  the  defendant  may  be  able  to  meet 
the  charge,  if  it  be  false;  if  it  be  not  so  stated,  it  cannot  be  given 
in  evidence.  And  if  the  action  be  not  sustainable,  independent 
of  the  special  damage,  the  declaration  is  bad  on  demurmr:  1 
Ohit.  PI.  889;  1  Saund.  243,  n.  6;  8  T.  B.  132.  A  deckrstion 
by  a  victualler,  for  calling  his  wife  a  whore,  whereby  several 
customers  left  his  house,  is  too  general.  So,  a  declaration  for 
slander  of  title  to  an  estate,  whereby  the  plaintiff  lost  the  sale 
of  it,  is  sufficient:  1  Chit.  PI.  889.  The  same  doctrine  is  held 
in  Mason  v.  Moore,  1  Salk.  16.  The  only  allegation  of  special 
damage  is,  that  in  consequence  of  the  loss  of  publio  confidence 
in  the  integrity  and  fairness  of  the  drawing  of  the  lottery  the 
plaintiff  could  not  sell  his  tickets  by  retail.  In  the  case  last 
<3ited.  Lord  Holt  was  of  opinion  that  it  was  not  enough  to  say 
that  the  plaintiff  lost  customers,  or  that  buyers  would  not  come, 
without  showing  that  buyers  were  coming  and  were  hindered. 
It  is  impossible  to  conceive  anything  more  Tague  and  untriaUe 
than  the  loss  of  a  market  for  any  conunodity  from  the  want  of 
public  confidence. 
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The  CMOo  oited  bj  the  plaintifrs  comisel  are  inapplicable. 
The  e^aeatJMyY,  White,  2  Ld.  Baym.  938»  came  under  the 
consideration  of  this  ooort  in  Jenkins  t.  WiUdrcn,  11  Johna.  120 
(6  Am.  Dee.  869],  and  we  held  that  to  enable  a  yoter  whoee 
Tote  WBB  refused  to  maintain  an  action,  the  refoaal  to  admit  the 
Tote  mnsi  appear  to  be  frandolent  and  malicioas;  bat  there  is 
no  analogy  between  the  cases.  The  injury,  if  any,  is  peculiar 
to  the  parfy  wboee  rote  is  rejected;  the  right  to  yote  is  enjoyed 
by  many;  but  the  injury  is  not  of  a  common  nature.  The  case 
of  a  postmaster,  through  whose  negligence  a  letter  or  anything 
tEuumitted  by  the  post  is  lost,  is  different,  and  is  distinguish- 
able from  this  case;  for  the  injury  is  a  particular  one  to  the 
ptrty  who  suffers  the  loss. 

Upon  the  whole,  we  are  clearly  of  opinion  that  the  present 
adion  is  not  maintainable,  and  that  the  defendant  must  hsTe 
judgment. 

J^udgment  for  the  defendants. 

lbs  principle  hers  hud  down  r^guding  danugM^  thst  the  demagetmut  be 
^utitnl  and  dixeot  ooneeqnenoe  of  en  injniy,  is  followed  with  ftpproral  in 
Addmgtmw.  AOem,  11  Wend.  412;  Ciarkr.  Brawn,  18  Id.  229;  KendaU  ▼. 
Ahh^5N.  T.  20;  FoHPiamCa.  ▼.  Smiih,  90 Id.  82;  Woodmam  y.  iToOJiv- 
JUm,  40  N.  H.  887;  Craig  ▼.  BurmeU,  82  AhL  728. 


Hull  v.  Supervisors. 

MiiiiiMDB  ro  ooHiBOL  DiBCBxnov.— Jfomjanitw  lies,  when  there  ii  no 
otiiar  Iflgel  lemedy,  to  oompel  en  inferior  tribonel  to  ob^  the  lew  1^ 
eiwiMJng  a  dieoretioa  confided  to  it»  bat  not  to  control  each  diaoretion. 
Heeoe^  iriiere  the  enperriaore  of  &  county  refnae  to  allow  »  daim  which 
ii elegd  ehaige  egainat  the  coonty,  they  mey  be  compelled  by  manda-' 
muM  to  admit  and  act  npon  each  claim  aa  each  change^  bat  not  to  allow 
aoy  pertionler  som  thereon. 

AmjCAXiDH  for  a  mandamus  to  compel  the  supervisors  of 
Oneida  county  to  admit  and  allow  a  certain  claim  of  the  peti- 
^er  against  the  county.  A  rule  having  been  granted  requir- 
ing the  supervisors  to  show  cause  why  the  mandamus  should 
Boiiflsoe  as  prayed,  the  supervisors  accordingly  appeared,  and 
abowed  that  they  had  already  acted  upon  the  claim  and  had  al- 
lowed five  dollars  thereon,  and  they  insisted  that  the  court  had 
iu>  joriedictton  to  compel  them  to  change  or  review  their  deois> 
ion. 

The  fiMits  are  stated  in  the  opinion. 
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T.  E.  Clark  f  for  the  petitioner. 
Storrs,  contra. 

By  Court,  Plaxt,  J.  From  the  affldarite  of  AmoB  Q.  Hull, 
Isaac  Miller,  and  Seth  HastingB,  it  appears  that  one  Patrick 
Orosby  was  a  transient  sick  pauper  in  the  town  of  Paris,  not 
having  any  legal  settlement  in  this  state.  A  regular  order  by 
a  justice  was  made,  on  the  application  of  an  oyeiseer  of  the 
poor,  for  a  weekly  allowance  to  support  the  pauper,  he  baing^ 
incapable  of  removal.  While  in  this  situation,  there  was  a 
sudden  necessity  for  a  surgical  operation  to  save  the  life  of  the 
pauper,  and  without  any  special  application  of  the  overseers, 
and  without  any  order  from  a  justice  for  that  purpose,  the  sur- 
geon, A.  G.  Hull,  went  ten  miles  and  peifotmed  tiie  operation. 
For  this  service  he  charged  thirty  dollars,  and  presented  his  ac- 
count to  the  board  of  supervisors,  as  a  charge  against  the  county, 
at  their  various  meetings  in  1818, 1819  and  1820.  By  the  affi- 
davit of  Jesse  Cartis,  one  of  the  supervisors,  it  appears  "  that 
the  reasons  why  the  account  of  thirty  dollars  was  not  allowed, 
were,  that  it  was  deemed  by  the  board,  that  the  said  account 
ought  to  have  been  presented,  for  adjustment  and  payment,  to 
the  overseers  of  the  poor  of  the  town  of  Paris;  that  the  ac- 
count when  presented,  was  not  accompanied  by  any  certificate 
of  the  overseers  of  the  poor;  that  he.  Doctor  Hull,  viras  never 
employed  to  perform  the  said  services,  or  that  the  account  had 
been  allowed  by  them;  nor  that  any  justice's  order  for  medical 
aid  had  ever  been  made."  And  **  that  the  sum  of  five  dollars 
was  at  last  ordered  to  be  paid  to  the  said  Hull,  not  as  a  claim 
which  was  deemed  strictly  allowable,  but  to  stop  the  claim,  and 
rid  the  board  of  the  trouble  thereof;  and  that  the  board  con- 
sidered the  said  sum  of  five  dollars,  under  all  the  cireumstanoes^ 
as  much  as  ought  to  be  paid." 

The  superintending  control  over  inferior  courts,  magistrates, 
corporations,  etc.,  hj  mandamus,  is  in  svJMdiumjtislUicB.  In  the 
case  of  The  King  v.  Archbishop  of  CarUerbury  etc,,  16  East,  117, 
Lord  EUenborough  said:  ''This  court,  in  the  exercise  of  this 
authority,  to  grant  the  writ  of  mandamus,  vrill  render  it,  as  far 
as  it  can,  the  suppletory  means  of  substantial  justice,  in  every 
case  where  there  is  no  other  specific  legal  remedy  for  a  legal 
right.'' 

In  the  case  of  The  King  y.  The  Justices  o/Keni,  14  East,  395, 
Lord  EUenborough  said:  ''If  the  justices  had  rejected  the 
application,  in  the  exercise  of  the  discretion  Tested  in  them  by 
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the  legidstnze,  the  court  would  not  interfere;  bat  if  thej  had 
rejected  it  on  the  ground  now  stated,  that  thej  had  no  power  to 
grant  it,  the  court  would  interfere  so  far  as  to  set  the  jurisdiction 
of  the  magistrates  in  motion,  by  directing  them  to  hear  and 
deteradne  upon  the  application."  In  that  case  the  statute  de- 
clared that  the  justices  shall  hare  authority  to  limit  and  appoint 
the  late  of  wages  of  such  laborers,  artificers,  etc  ,  as  they  shall 
think  meet,  by  their  discretion,  to  be  rated,'*  etc.  The  justices 
refused  to  act,  upon  the  ground  that  they  had  no  jurisdiction 
to  interfere  in  that  particular  case;  and  a  peremptoxy  mandamtiB 
vas  granted,  not  as  the  judges  explained,  to  control  the  discre- 
tion of  the  magistrates,  but  to  guide  and  instruct  them  in  their 
dntf ,  so  far  as  to  determine  that  they  had  authority  by  law  to 
eettle  a  rate  of  wages  in  the  case  before  them. 

In  perfect  accordance  with  these  cases  and  all  the  other  au- 
thoiifcieB  cited  by  the  counsel  for  the  superrisors,  we  granted 
the  role  to  show  cause  in  this  case.  The  distinction  recognized 
hy  us  is,  that  where  the  inferior  tribunal  has  a  discretion,  and 
pn>eeeda  to  exercise  it,  we  hare  no  jurisdiction  to  control  that 
diaeretion  by  mandamtis.  But  if  the  suboidinate  public  agents 
refuse  to  act,  or  to  entertain  the  question  for  their  discretion, 
in  cases  where  the  law  enjoins  upon  them  to  do  the  act  re- 
qinied,  it  is  our  office  to  enforce  obedience  to  the  law  by  man' 
dooitfs,  in  cases  where  no  other  legal  remedy  exists.  The  case 
of  The  People  t.  Superviaon  of  Albany^  12  Johns.  414,  and  the 
MaUar  of  Bright  t.  Supervisora  of  Chenango,  18  Id.  242,  ex- 
eiaplify  this  distinction. 

From  the  facts  disclosed  by  the  affidavits  in  this  case,  the 
question  before  the  board  of  supervisors  was  not  whether  the 
applicant  claimed  more  than  a  reasonable  compensation  for  his 
Krrices,  but  whether  the  account  was  legally  chargeable 
against  the  county?  At  two  successiye  boards,  the  claim  was 
Rjeeted  on  the  ground  that  it  was  not  a  county  charge.  Curtis, 
one  of  the  supervisors,  swears,  that  on  the  third  application, 
the  account  for  thirty  dollars  was  rejected,  as  not  being  a  legal 
claim  against  the  county;  but  ''that  the  sum  of  five  dollars, 
VIS,  at  last,  ordered  to  be  paid  to  the  said  Hull,  not  as  a  claim 
▼hich  was  deemed  strictly  allowable,  but  to  stop  the  claim  and 
to  rid  the  board  of  the  trouble  therefor;  and  that  the  board 
eonaidered  the  sum  of  five  dollars,  under  all  the  circumstances 
as  much  as  ought  to  be  paid."  By  this  I  understand  that  the 
anperviaors  denied  that  he  had  any  legal  claim  which  they  were 
bound  to  audit  and  allow,  but  in  order  to  get  rid  of  his  impor- 
tunity, they  offered  to  give  him  five  dollars. 
AMs  Dsa  YoL.  X— 16 
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Now  this  Bhows  dearly  that  the  superyiaors  did  not  entertain 
the  question  whether  thirty  dollars  or  any  other  sum,  was  a  rea- 
sonable allowance  for  the  services  rendered.  That  would  have 
been  a  matter  for  their  discretion,  over  which  we  exerciae  no 
controL  The  supervisors  acted  upon  the  principle  that  the  ap- 
plicant had  no  legal  claim,  and  the  order  to  pay  him  five  dol- 
lars, according  to  their  own  shovring,  was  an  unwarrantable  act. 
They  had  no  right  to  make  such  a  gratuity.  And,  on  the  other 
hand.  Dr.  Hall  had  a  perfect  right  to  reject  the  compromise, 
and  to  insist  upon  having  his  account  audited  and  allowed  as  a 
county  charge;  aud  in  order  to  test  and  decide  his  legal  right, 
the  rule  to  show  cause  was  granted. 

The  question  now  presented  is,  whether  the  supervisors  vrae 
bound  to  audit  and  allow  the  account  as  a  county  charge  ?  If 
it  be  a  legal  claim,  then  we  have  no  doubt  of  our  jurisdiction 
to  instruct  and  guide  the  supervisors  in  the  execution  of  their 
duty  by  fnandamu8f  not  to  control  discretion  in  judging  what 
is  a  reasonable  compensation  for  such  services;  but  to  compel 
them  to  audit  the  claim  as  a  county  charge,  and  to  exercise 
their  discretion  as  to  the  amount;  or,  in  the  language  of  Lord 
Ellenborough,  in  the  case  before  cited,  "  this  court  would  inter- 
fere so  far  as  to  set  the  inferior  court  in  motion." 

On  examining  the  provisions  of  the  '*  act  for  the  relief  and 
settlement  of  tJie  poor,"  and  particularly  the  twenty-fifth  sec- 
tion of  that  act,  we  are  of  ^  opinion  that  the  previous  order  of 
the  justice,  for  occasional  allowance  for  the  sustenance  of  the 
transient  pauper,  was  not  in  itself  a  sufficient  authority  to  war- 
rant the  allowance  of  this  claim  as  a  county  charge.  The  ex- 
traordinary expense  of  such  a  surgical  operation  (although 
proper  and  necessary  in  this  case,)  cannot  legally  be  imposed 
jon  the  public,  vrithout  an  express  previous  order  of  the  jus- 
itioe,  on  the  application  of  the  overseers,  or,  at  least,  a  subse- 
iquent  ratification  and  sanction  by  the  justice  and  overseers. 
Sere  was  no  such  previous  order,  nor  any  subsequent  adoption 
of  the  claim.  We  are,  therefore,  constrained  to  say,  that  in 
rendering  the  service,  the  relator  must  be  deemed  to  have  acted 
gratuiwasly,  or  to  have  relied  upon  individual  responsibility 
for  his  reward. 

The  motion  for  a  tnandatmia  is  therefore  denied,  but  vnthoat 
costs. 

Motion  denied. 


The  role  here  etUbUehed  m  to  the  propriety  of  gnmting  »  mtmdamMs  ii 
Approved  in  a  recent  Illinoie  case:  People  ▼.  Smpenriaon,  84  QL  303;  sea 
6tal«  V.  ^mee,  6  Am.  Bea  577s  CommoiiweaAA  ▼.  i?<Miefor»  4  Id.  45L 
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Chapman  v.  Mu&oh. 

[19  JOKHOV,  HO.] 

WHAT  Coinrm'U'iafc— gotnud  woffdsof  wmmatymn  nol 
to  eonrtiiate  an  exproH  wanaaty  of  ■oondiw  of  a  ohsMi; 
•Dj  direct  and  ezpnM  affinnation  of  its  quality  or  condition,  ibowing 
uk  fntgntioD  to  waxxint,  will  be  to£Boi«nl 

Ebkhi  to  the  eommon  pleas  to  reyerae  a  jodgment  rendered 
for  the  defendant,  in  an  action  of  asaumpmi  upon  a  warranty  of 
flonndnesB  in  the  sale  of  a  horse.  The  declaration  arerred  that 
ihe  plaintiff  exchanged  horses  with  the  defendant,  and  that  the 
defendant  undertook  and  promised  that  his  horse  was  sound, 
whereas  lie  was,  in  fact,  unsound,  having  a  certain  disease 
called  "  yellow  water,''  of  which  he  died  soon  after.  Plea,  the 
geneml  issue.  To  prove  the  wairanty  the  plaintiff  offered  a 
iritnees  to  show,  that  at  the  time  of  the  exchange  of  horses  the 
defendant  represented  his  horse  to  be  sound.  The  defendant 
objecting,  the  court  excluded  the  evidence,  on  the  ground  that 
the  plaintiff  was  bound  in  this  action  to  prove  an  express  war- 
nnty,  and  that  this  evidence  was  not  sujfficient  for  that  purpose. 
To  this  opinion  the  plaintiff  excepted,  and  after  judgment 
brought  the  case  here  by  vmt  of  error;  and  it  was  submitted  to 
the  court  vrithout  argument. 

By  Court,  Spxhobb,  C.  J.  In  the  various  cases  which  have 
leem  dted,  it  appears  abundantly  that  when  the  action  is 
foanded  on  a  warranty  of  the  soundness  of  a  chattel  sold,  a 
vananfy  must  be  proved;  but  it  nowhere  appears  that  it  is 
neeessaiy  that  the  vendor  should  use  the  express  words  that  he 
monuited  the  soundness.  If  a  man  should  say,  on  the  sale  of 
a  hotae,  **  I  promise  you  the  horse  is  sound,"  it  is  difficult  to 
eoneeive  that  this  is  not  a  warranty,  and  an  express  one  too. 
Peake  on  Evid.  228,  says:  ''In  an  action  on  a  warranty,  the 
plaintiff  must  prove  the  sale  and  warranty."  "  In  general  (he 
says)  any  representation  made  by  the  defendant  of  the  state  of 
the  thing  sold,  at  the  time  of  the  sale,  will  amount  to  a  war- 
nuily."  He  adds,  ''but  where  the  defendant  refers  to  any 
document,  or  to  his  belief  only,  in  such  cases  no  action  is  main* 
tainaUe  irithout  proof  that  he  knew  that  he  was  representing  a 
falsehood."  In  every  action  on  a  warranty  it  must  be  shown 
that  there  was  an  express  and  direct  affirmation  of  the  quality 
and  condition  of  the  thing  sold,  as  contradistinguished  from 
opinion,  etc.,  and  when  that  is  made  out,  it  would  be  an 
anomaly  to  require  that  the  word  warrant  should  be  used.    Any 
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words  of  equiyalent  import  showing  the  intention  of  the  par- 
ties that  there  should  be  a  warranty  will  suffice.  In  the  pres- 
ent case,  the  plaintiff  offered  to  proTe  what^  under  the  circnm- 
stancesy  might  be  an  express  warranty;  and  that  was  for  the 
consideration  of  the  jury,  under  the  advice  of  the  court:  2  Cat 
66;  8  T.  B.  67;  10  Johns.  481. 

The  judgment  must  be  reversed,  and  a  venire  facias  de  now 
awarded  to  the  court  below. 

Judgment  reyersed. 

SaethiisabjeotdiMnunedmiiotetoiSMertoaT.  Bfig/^am^  ^  Am»  Deo.  100. 


SWARTWOUT   V.  PaYNK. 
C19JoBno«,9M.] 

UflOBioTO  Bbmbwal  of  Non. — ^Where^  npon  the  xenewal  of  a  notab  » 
promiiiiii  aboTo  oeyen  per  eent.  u  exacted,  the  new  note  is  umiooo,  •!• 
though  a  aepante  note  is  given  for  the  premiom. 

Idsm — ^Antbcxdent  Dsbt  Vaijd. — ^A  nsoziou  note  giren  in  renewal  of  a 
f  onner  valid  one  does  not  afiect  the  antecedent  debt. 

TaAiTBVKB  OF  UsuBZOUS  NoTB.— Where  the  holder  of  a  note,  knowing  H  to 
he  uBnrioQSytranBfen  it  to  another  aa  part  of  the  canaideration  for  a  pur- 
ohaae  of  land,  with  the  aaanianoe  that  it  is  good  and  valid,  the  trant- 
f eree,  npon  £aaling  to  recover  on  the  note  on  acoonnt  of  the  nsuy,  may 
treat  it  aa  a  nnUitj,  and  bring  eunmpiU  against  the  porohaaer  of  the 
land  for  the  oonaideratian. 

AssuKPSET.  The  declaration  contained  four  counts:  1.  For 
the  price  of  certain  land  sold  to  the  defendant;  2.  Quantum 
vakbat  for  the  same;  8.  For  money  lent,  money  paid,  and 
money  had  and  received;  4.  On  an  account  stated.  Flea,  non- 
oMwmpsU.  It  appeared  in  evidence  tiiat  the  plaintiff  sold  and 
conveyed  to  the  defendant  a  certain  tract  of  land;  that  in  part 
payment,  the  defendant  transferred  to  the  plaintiff  a  certain 
note  for  four  hundred  dollars  made  by  one  T.  Goodman,  Jr., 
payable  to  N.  Yisscher,  and  indorsed  by  the  latter  and  by  T. 
Goodman,  Sr.,  the  defendant  assuring  the  plaintiff  at  the  time 
of  the  transfer,  that  the  note  was  as  good  as  the  bank,  and  that 
on  leaving  it  at  the  bank  he  would  get  the  money  when  it  was 
due.  The  plaintiff  further  proved,  against  the  objection  of  the 
defendant,  by  the  record  of  a  judgment  obtained  against  him 
by  Yisscher,  the  indorser  on  said  note,  that  he  had  sued  Vi^ 
scher  on  the  note,  and  had  been  nonsuited  on  the  ground  of 
usury.  He  also  proved  by  one  Stark,  the  substance  of  whose 
estimony  is  stated  in  the  opinion,  ccrtaiu  facts  going  to  show 
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that  the  note  was  usuxioas.  The  juiy,  under  the  dixedioii  of 
the  judge,  retained  a  Terdiot  for  four  handred  dollars  in  favor 
of  the  plaintiff^  subject  to  the  opinion  of  the  court. 

Fooi^  for  the  plaintiff. 

Hvantingion^  ooviini, 

Bj  Court,  Sfkngbb,  0.  J.  It  appears  tcxj  clearly  that  the 
plaintiff  reeeiTcd  from  the  defendant  a  note  for  four  hundred 
doUais,  drawn  by  Titus  Goodman,  jun.,  payable  to  N.  I.  Yis- 
scher,  and  indorsed  by  Yiascher  and  Titus  (Goodman,  in  pay- 
ment for  lands  sold  and  conveyed  by  the  plaintiff  and  wife, 
to  the  defendant  The  note  was  received  as  part  of  the  oon- 
sdoation-money,  on  the  strong  assurances  of  the  defendant 
that  it  was  as  good  as  the  bank,  and  that  all  he  would  have 
to  do  would  be  to  leave  the  note  at  the  bank  and  receive  the 
money.  If  it  shall  appear  that  the  note  was  void  for  usury, 
and  that  the  defendant  knew  it  to  be  so,  there  can  be  no  doubt 
of  the  plaintiff's  right  to  recover. 

I  do  not  consider  it  as  veiy  material  whether  we  regard  as 
eridenee  the  proceedings  in  the  suit  brought  on  this  note 
against  Yisscher.  Had  the  defendant  been  notified  of  that  suit, 
and  required  to  attend  the  trial,  and  famish  evidence  to  enable 
the  phdntiff  to  recover,  I  should  have  considered  that  trial  as 
eondnsive  upon  his  rights:  1  Johns.  517;  6  Id.  158;  7  Id.  168; 
PhiL  £v.  227;  but  the  defendant  had  no  notice  of  the  suit,  and 
cannot  be  concluded  by  it.  The  single  question,  then  is, 
whether  the  note  was  proved  to  be  usurious  on  this  trial. 

It  appeared  by  the  evidence  of  H.  Stark  that  the  defendant 
xeeeiTed  this  note,  which  he  passed  to  the  plaintiff,  in  renewal 
<^  a  former  note,  in  all  respects  similar  to  this,  except  the  date, 
and  that  on  giving  up  the  first  note,  and  taking  the  note  in 
question,  the  defendant  exacted  and  took  from  T.  Ooodmau, 
pin.,  an  additional  note,  for  a  premium  for  renewing  the  first 
iiote,  the  precise  amoont  of  which  the  witness  did  not  know,  but 
he  thought  it  to  be  fifteen  dollars;  and  th»t  the  defendant,  after 
the  renewal,  told  the  witness  that  the  note  he  took  for  the  pre- 
nunm  was  for  more  than  fifteen  dollars.  The  witness  saw  the 
old  note  given  up,  and  the  new  note  taken,  and  the  premium 
note  delivered.  An  ineffectual  attempt  was  made  to  impeach 
the  testimony  of  Stark,  but  it  was  wholly  unavailing. 

The  first  note  is  not  shown  to  be  usurious,  and  we  must, 
therefore,  consider  that  as  a  bona  Jide  security,  and  a  bona  fide 
debt  dne  from  the  parties  on  it  to  the  defendant.    The  amount 
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of  the  argament  on  the  part  of  the  defendant  is,  that  the  Bubse- 
quent  usury  in  taking  the  new  note  did  not  affect  or  destroy  the 
antecedent  debt,  which  was  free  from  usury.  This  is  ondoubt- 
edly  true,  and  Oray  v.  Fowler,  1  H.  Bl.  462,  and  1  Saand.  295, 
a.,  and  the  authorities  there  cited,  fully  maintain  the  position. 
But  it  is  equally  certain  that  if  in  receiving  the  new  security  a 
rate  of  interest  above  seven  per  cent,  was  received  for  forbear- 
ance, the  new  securities  are  void  by  the  statute;  and  in  this 
view  it  is  immaterial  whether  the  illegal  interest  was  reserved, 
and  made  payable  by  a  distinct  note,  or  was  incorporated  into 
one  note.  They  are  considered  as  one  assurance,  and  are  all 
void,  into  whose  hands  soever  they  may  come:  1  Saund.  295,  a. 

The  note  being  a  nullity,  according  to  the  case  of  Markie  v. 
Hatfield,  2  Johns.  456  [8  Am.  Dec.  446],  the  plaintiff  had  aright 
to  sue  on  the  original  contract. 

Judgment  for  the  plaintiff. 

Showing  that  whore  a  iiBiirioiis  note  or  other  Monzify  is  dsoiUnd  void,  tb» 
debt  for  whioh  it  WIS  given  atiU  sabsisti^  this  OMO  is  relied  on  in  ' 
Ami  V.  «Mr"»  87  K.  T.  85ft. 


LeB   V.  WOOLSBT. 

[19  jrosaeov,  SIS.] 

ItevooAXZOH  lOE  AssAUiff.— In  an  action  for  aaesnlt  and  battety,  provooatioD 
oaanot  bie  given  in  evidence  in  mitigation  of  daaiBgea»  nnleae  it  wai  ee 
recent  and  immediate  as  to  induce  the  preeomption  that  the  violenoe  wie 
committed  under  its  influence;  hence,  acts  and  declaraticna  of  the  plaint- 
iff at  a  different  time,  and  antecedent  facts  not  forming  part  of  the  auoe 
transaction,  are  not  admissible. 

AonoN  of  trespass  and  assault  and  batteiy.  It  appeared  that 
in  July,  1820,  the  defendant,  a  post  captain  in  the  navy,  met 
the  plaintiff,  who  vras  an  attorney  at  law,  and  said  to  him:  "Did 
you  write  that  scandalous  and  infamous  letter  for  Conder, 
against  me  to  the  secretary  of  the  navy  ?  "  The  plaintiff  replied: 
"  I  did,  but  I  did  it  as  an  attorney,  and  was  paid  for  it."  The 
defendant  then  said,  '*  What  insinuations  did  you  throw  oat 
yesterday,  against  me,  when  my  team  was  passing  with  timber 
through  the  viUageT  The  plaintiff  said,  ''Not  any."  The 
defendant  replied,  "You  lie,  you  scoundrel,  you  infamous 
puppy,"  and  immediately  drew  a  raw-hide  whip  and  beat  the 
plaintiff  severely,  inflicting  great  bodily  injury.  In  mitigation 
of  damages  the  defendant  offered  in  evidence  a  certain  anony- 
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moos  paper  addrooood  to  the  secretory  of  the  navy,  reflecting 
upon  {he  defendant,  which  he  proposed  to  proTe  was  in  the 
plaintiffs  handwriting,  and  had  been  published  and  circulated 
in  the  neighborhood  where  the  parties  resided,  and  had  come 
to  the  defendant's  hands  a  few  days  before  the  assault.  He 
also  o£fered  to  proye  that  on  the  day  before  the  assault  the 
plaintiff  had  made  several  scandalous  insinuations  against  the 
defendant,  charging  him  with  embezzlement  of  public  property 
etc,  and  that  these  charges  came  to  the  defendant's  ears  the 
evening  before  the  assault.  The  evidence  being  objected  to 
▼as  rejected.  The  defendant  then  offered  to  prove  that  the 
paper  produced  by  him  was  the  one  referred  to  in  the  conver* 
sskion  at  the  time  of  the  assault,  and  also  that  the  plaintiff's 
denial  at  that  time  that  he  made  any  insinuations  against  the 
plaintiff  on  the  day  before,  was  untrue.  But  this  evidence  was 
also  objected  to  and  rejected  by  the  judge.  The  plaintiff  had  a 
veidict  for  fiye  hundred  dollars  damages,  and  the  defendant 
moved  for  a  new  trial. 

Siom^  for  the  defendant. 
Kirtland,  contra. 

By  Courts  SnoicsB,  0.  J.  The  evidence  offered  and  over- 
ruled, could  neither  be  admitted  in  mitigation  of  damages,  nor 
u  ezplanatoiy  of  the  transaction.  The  only  view  in  which  the 
evidence  could  be  admissible,  would  be  for  the  purpose  of  show- 
ing, that  the  defendant,  under  the  influence  of  excited  and 
inUated  passions,  was  impelled,  by  a  sense  of  the  injury  done 
to  him  by  the  plaintiff,  thus  to  redress  himself.  The  law,  in 
tandemess  to  human  frailties  distinguishes  between  an  act  done 
dehberately,  and  an  act  proceeding  from  sudden  heat. 

If  upon  a  sudden  quarrel,  two  persons  fight,  and  the  one  kills 
the  other,  this  is  manslaughter  only.  So,  if  a  man  be  greatly 
provoked,  as  by  pulling  his  nose,  or  other  great  indignity,  and 
immediately  kills  the  aggressor,  though  this  is  not  excusable, 
the  ofBanse  is  a  mitigated  homicide,  for  there  is  no  previous 
nudioe.  But  in  eyery  case  of  homicide  upon  provocation,  if 
there  be  snflScient  time,  intervening  the  affront  and  the  killing, 
for  passion  to  subside,  and  reason  to  interpose,  the  offense  be- 
comes murder.  In  analogy  to  this  principle,  evidence  iu  civil 
actions  for  assaults  and  batteries,  in  mitigation  of  damages  has 
been  admitted  to  show  a  provocation  on  the  part  of  the  party 
eomplaining  of  the  injury.  But  the  provocation  must  be  so 
ncent,  as  to  induce  a  fair  presumption,  that  the  violence  done 
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was  committed  dazing  the  oontinuance  of  the  feelings  and  pas- 
sions excited  by  it.    On  any  other  principle  the  law  would 
countenance  the  most  revengeful  feelings,  and  indirecttj;  also, 
an  appeal,  by  pezsons  oonceiTing  themselves  injured,  to  force 
and  violence.    The  case  of  Avery  v.  Bay,  1  Mass.  12,  was  decided 
on  these  principles.    All  the  judges  were  opposed  to  the  admis- 
sion of  evidence  of  a  remote  proTocation,  and  confined  the  in- 
quiry to  an  immediate  antecedent  one.    If  the  defendant  had 
been  permitted  to  show  what  he  offered  in  mitigation  of  damages, 
it  would  follow  that  the  plaintiff  ought  to  have  been  allowed  to 
show  the  truth  of  the  statement  contained  in  the  letter  to  the 
secretazy  of  the  navy,  and  so,  also,  of  the  other  charge,  and 
thus  an  inquiry  wholly  different  from  the  one  on  the  re<x>rd, 
would  be  gone  into,  diverting  and  distracting  the  attention  of 
the  jury.    It  appears  to  me,  neither  to  comport  with  soond 
policy  nor  law  to  allow  an  inquiry  into  antecedent  facts,  in 
such  a  case  as  this,  unless  they  are  fairly  to  be  considered*  as 
part  of  one  and  the  same  transaction.    A  contrary  course  would 
greatly  encourage  breaches  of  the  peace,  personal  re^ncounters, 
and  every  species  of  brutal  force,  and  would  tend  to  unciviliae 
the  community. 

The  case  of  Hoichkisa  v.  LoOirop,  1  Johns.  286,  to  which  the 
defendant's  counsel  referred,  has  no  bearing  on  this  question. 
The  libel  published  by  the  plaintiff,  was  admitted  in  evidence 
as  explanatory  of  the  subject-matter  of  the  defendant's 
and  to  show  tiie  occasion  and  intent  of  the  publication. 

Motion  denied. 


Hartwell  V.  Root. 

VmmamsTSDK  of  Pxbiobmakcs  of  Dorr.— Tho  preiamption  is  tha*  officitl 
dnty  has  been  regularly  performed,  nntil  the  oontnuy  sppem.  Henoe* 
where  s  depaiy  sheriff  had  an  exeoation  against  s  psrty,  retainable  in 
Febroary,  and  in  liiarch  following  the  debtor  sold  a  pair  of  horses  which 
he  had  in  his  possession  at  the  delivery,  and  on  the  retom  dmy  of  the 
exeoation,  and  the  depaty  sheriff  afterwards  took  and  sold  the  faotws 
onder  the  exeoation,  it  was  held  in  an  action  of  trespass  against  him, 
that  it  woald  be  presamed,  in  the  absence  of  proof  to  the  oontmy,  thai 
he  had  lawfoUy  levied  upon  the  property  before  the  retom  day. 

Ebbob  to  the  common  pleas  to  reverse  a  judgment  obtained 
hy  Boot  in  an  action  of  trespass  brought  by  him  against  Hart- 
well,  for  taking  and  carrying  away  a  pair  of  horses  belonging 
to  the  plaintiff  in  which  action  the  defendant  pleaded  "  not 
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guiifey."  The  plaintiff  prored  that  he  pnrohMed  the  hoxseB  in 
Uazeh,  1819,  of  one  Da^id  Gonkling,  and  that  they  were 
taken  and  sold  by  the  defendant  in  May,  1819.  The  defendant 
proved  that  he  took  the  hoxaes  as  deputy  sheriff  under  a  writ  of 
fi.  fa,,  against  Gonkling,  tested  the  seventeenth  of  November, 
1818,  and  returnable  the  third  Tuesday  in  February,  1819, 
which  was  deliTered  to  the  defendant  December  7, 1818.  It  was 
proved  also,  that  Gonkling  had  the  horses  in  his  possession  when 
the  execution  was  issued,  and  until  the  return  day  thereof.  The 
proper^  was  sold  by  the  defendant  at  sheriff's  sale  to  one  Lane. 
There  was  evidence  that  the  plaintiff  had  sued  Lane  in  trover, 
hat  had  dismissed  the  action,  and  given  Lane  a  release  upon 
ihe  payment  of  costs  and  counsel  fees  by  the  latter.  There 
vu  no  proof  of  an  actual  levy  in  the  life-time  of  the  execution 
against  ConUing,  but  the  defendant  insisted,  that  under  the 
drramstanoes  it  would  be  presumed.  The  court,  however, 
thimght  otherwise,  and  so  instructed  the  jury,  who  returned  a 
vodiet  for  the  plaintiff;  whereupon  the  defendant  brought  the 
ease  here  upon  exceptions  to  the  ruling  of  the  court  below. 

/.  C  Spencer,  for  the  plaintiff  in  error. 

JSHbbnul,  conini. 

By  Court,  Woodwobkh,  J.  The  question  in  this  cause  is, 
vhether  it  is  not  to  be  presumed  that  the  defendant  made  a 
levy  on  the  property  of  Gonkling  ? 

The  court  below  decided  that  the  matters  given  in  evidence 
weie  not  sufficient  to  bar  the  plaintiff's  action.  The  officer 
acted  under  his  oath  of  office.  His  duty  required  him  to  make 
a  levy;  and  it  does  not  appear  that  Gonkling  had  any  other 
property  besides  the  horses  to  satisfy  the  execution.  In  such  a 
case,  in  the  absence  of  positive  proof,  and  against  a  public 
cficer,  the  circumstances  offered  a  fair  and  reasonable  pre- 
aamption  that  a  levy  had  been  legally  made. 

The  general  rule  is,  that  when  a  person  is  required  to  do  a 
eflftain  act,  the  omission  of  which  would  make  him  guilty  of 
aealpable  neglect  of  duty,  it  ought  to  be  intended  that  he  has 
duly  performed  it,  unless  the  contrary  be  shown:  8  East,  192; 
10  Id.  216;  PhO.  Ev.  151.  In  an  information  against  Lord 
Halifax,  for  refusing  to  deliver  up  the  rolls  of  the  exchequer,  the 
pfoaecotor  was  required  to  prove  the  negative,  that  he  did  not 
deiirer  them  up:  Peake's  Ev.  6;  Bull.  N.  P.  298;  8  East,  192; 
3¥ils.  862;  2  Bl.  Bep.  852.  In  Jachion  v.  Shafer,  11  Johns. 
SIT,  the  sheriff  sold  land  and  executed  a  deed.   The  defendant 
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contended  that  the  sale  was  void,  because  it  was  not  shown  that 
there  was  a  prcTions  levy.  The  court  said  "  it  nowhere  appears 
there  has  not  been  a  levy,  and  if  it  were  necessary  they  would, 
under  the  circumstances  of  the  case,  presume  it  to  haTe  been 
done/' 

The  case  of  Blisa  ▼.  BaU^  9  Johns.  182,  relied  on  by  the  de 
fendant  in  error,  is  not  analogous.  In  that  case  the  execution 
had  lain  a  year  in  the  sheriffs  hands;  the  property  was  aold  by 
the  defendant,  in  execution,  to  a  bona  Jide  purchaser.  The 
sheriff  delayed  in  selling  on  the  execution,  because  he  was  in- 
structed that  a  compromise  was  pending.  After  the  year,  how- 
ever, he  proceeded  to  sell;  and  it  was  held,  that  an  execution 
lying  dormant  for  a  year,  and  without  cTidence  of  an  actual 
lery,  was  sufficient  for  third  persons  to  presume  it  satisfied, 
unless  knowledge  of  an  actual  seizure  was  brought  home  to  the 
purchaser.  The  fact  that  the  execution  was  dormant  was  suffi- 
cient for  the  bona  fide  purchaser. 

This  case  does  not  depend  on  the  general  right  of  the  sheriff 
to  retake  the  goods  of  the  debtor,  removed  after  he  xeceiTes 
the  execution  and  before  the  return  day.  Here  OonUiiig  had 
possession  until  after  the  return  day;  and  notification  even  to 
his  wife  of  a  levy  would  have  been  sufficient:  17  Johns.  116, 
128.  A  sheriff  is  not  bound,  at  his  peril,  to  have  proof  of  a 
levy  in  a  case  like  this,  when  the  person  who  must  be  presumed 
to  have  done  his  duty  is  sued  and  cannot  be  heard  as  a  witness. 

Judgment  reversed. 


GuiLLS  V.  Swan, 

119  Jonac»,881.] 

Tbmbabb  whbout  Jimamov, — ^Where  an  injoiy  im  the  immiMliitii 

qnenoe  of  an  act^  whether  it  was  intentkmal  or  unintentaoiia],  tha  doer 
of  the  act  is  liable  in  treapaaa. 

Jonrr  Trespass.— If  several  penona  oo-operate  in  the  peiforniance  of  an  set 
which  oocaaions  an  injury,  they  are  liable  aa  treapaasera,  either  jointly  or 
severally,  and  one  may  be  held  responaible  for  all  the  damagea  if  it 
appear  that  they  acted  in  concert^  or  that  the  acts  of  the  others  mn 
the  natural  result  of  the  act  performed  by  the  one  sued. 

CdrsBQUEiniAL  Injury — Damaqks. — Where  the  defendant  went  np  in  a 
balloon,  and  descending  in  the  pLaintafTa  garden  became  entan^jbd  ind 
called  for  help,  whereupon  a  crowd  broke  into  the  garden  and  hnjured 
the  fencea  and  planta,  it  waa  held  that  the  injury  waathe  natual  sad 
ordinaiy  conaequenoe  of  the  act  of  the  defendant^  and  that  he  waa  baUt 
therefor. 
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CnxmBABi  to  the  justice's  court  in  the  city  of  New  York,  in 
931  action  of  trespass  brought  by  Swan  against  Gnille,  for  en- 
texbg  the  plaintiffs  garden,  trading  down  his  TegetaUes,  etc. 
The  facts  were  that  the  defendant  ascended  in  a  balloon  near 
the  plaintLffs  garden,  and  came  down  in  the  garden.  Becom- 
ing entangled,  and  being  in  a  perilous  sitaation,  he  caUed  for 
help,  and  the  crowd  who  were  pursuing  the  balloon  broke  into 
the  garden  and  extricated  him  from  his  position.  The  damages 
done  to  the  garden  and  indosure  'amounted  to  ninety  dollars, 
of  which  the  defendant  with  his  balloon  was  held  liable  for  the 
tmoant  of  fifteen  dollars,  and  the  rest  was  done  by  the  crowd. 
The  justice  instructed  the  jury  that  the  defendant  was  respon- 
sible for  all  the  damages,  and  they  accordingly  returned  a  Yer- 
diet  for  the  plaintiff  for  ninefy  dollars,  upon  which  judgment 
vw  entered. 

1%e  cause  was  submitted  on  the  return  to  the  oefHorari  with 
thefariefiB  of  counsel. 

By  Ooort,  Sfsmobb,  0.  J.  The  counsel  for  the  plaintiff  in 
eiror  sapposee  that  the  injury  committed  by  his  client  was  in- 
Tolnniazy,  and  that  done  1^  the  crowd  was  yoluntaxy,  and  that 
therefore  there  was  no  union  of  intent;  and  that  upon  the  same 
pnndple  that  would  render  Quille  answerable  for  the  acts  of 
^e  crowd,  in  treading  down  and  destroying  the  vegetables  and 
fbweis  of  S. ,  he  would  be  responsible  for  a  batteiy ,  or  a  murder 
cammitted  on  the  owner  of  the  premises.  The  intent  with 
which  an  act  is  done  is  by  no  means  the  test  of  the  liability  of 
a  parly  to  an  action  of  trespass.  If  the  act  cause  the  immediate 
injoiy,  whether  it  was  intentional  or  unintentional,  trespass  is 
the  proper  action  to  redress  the  wrong.  It  was  so  decided 
^n  a  reriew  of  all  the  cases,  in  Fercival  y.  Mchey,  18  Johns. 
2S7  [9  Am.  Dec.  210].  Where  an  immediate  act  is  done  by  the 
eo-opention  or  the  joint  act  of  scYeral  persons,  they  are  all 
tieepaesers,  and  may  be  sued  jointiy  or  soYerally;  and  any  one 
of  them  is  liable  for  the  injury  done  by  all.  To  render  one 
man  liable  in  trespass  for  the  acts  of  others,  it  must  appear 
either  that  they  acted  in  concert,  or  that  the  act  of  the  indi* 
^nal  sought  to  be  charged,  ordinarily  and  naturally,  produced 
the  acts  of  the  others.       • 

The  ease  of  Scott  y.  Sheperd,  2  Bl.  Bep.  892,  is  a  strong  in- 
Btanoe  of  the  responsibility  of  an  indiridual  who  was  the  first, 
though  not  the  immediate,  agent  in  producing  an  injury. 
9ieperd  threw  a  lighted  squib,  composed  of  gunpowder,  into  a 
maiket  house,  where  a  large  concourse  of  people  were  assem- 
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bled;  it  fell  on  the  standing  of  Y.»  and  to  prevent  injuiy,  it 
was  thrown  from  his  standing,  across  the  market,  when  it  fell  on 
another  standing;  from  thenoe,  to  save  the  goods  of  the  owner, 
it  was  thrown  to  another  part  of  the  market  house,  and  in  so 
throwing  it,  it  struck  the  plaintiff  in  the  face,  and  bursting, 
put  out  one  of  his  eyes.  It  was  decided  by  the  opinions  of 
three  judges  against  one  that  Sheperd  was  answerable  in  an 
action  of  trespass,  and  assault  and  battery.  De  Grey,  C.  J. ,  held 
that  throwing  the  squib  was  an  unlawful  act,  and  that  whateyer 
mischief  followed,  the  person  throwing  it  was  the  author  of  the 
mischief.  All  that  was  done  subsequent  to  the  original  throwing 
was  a  continuation  of  the  first  force  and  first  act.  Any  inno- 
cent person  removing  the  danger  from  himself  was  justifiable; 
the  blame  lights  upon  the  first  thrower;  the  new  direction  and 
new  force  flow  out  of  the  first  force.  He  laid  it  down  as  a 
principle,  that  every  one  who  does  an  unlawful  act  is  considered 
as  the  doer  of  all  that  follows.  A  person  breaking  a  horse  in 
Lincoln's-Inn-Fields  hurt  a  man,  and  it  was  held  that  trespass 
would  lie.  In  Leame  v.  Bray,  3  East,  595,  Lord  Ellenborough 
said,  if  I  put  in  motion  a  dangerous  thing,  as  if  I  let  looee  a 
dangerous  animal,  and  leave  to  hazard  what  may  happen,  and 
mischief  ensue,  I  am  answerable  in  trespass;  and  if  one  (he 
says)  put  an  animal  or  carriage  in  motion,  which  causes  an 
immediate  danger  to  another,  he  is  the  actor,  the  cauaa  causans. 
I  will  not  say  that  ascending  in  a  balloon  is  an  unlawful  act, 
for  it  is  not  so;  but  it  is  certain  that  the  aeronaut  has  no  con- 
trol over  its  motion  horizontally;  he  is  at  the  sport  of  the  winds, 
and  is  to  descend  when  and  how  he  can;  his  reaching  the  earth 
is  a  matter  of  hazard.  He  did  descend  on  the  premises  of  the 
plaintiff  below,  at  a  short  distance  from  the  place  where  he 
ascended.  Now,  if  his  descent,  under  such  circumstances, 
would  ordinarily  and  naturally  draw  a  crowd  of  people  about 
him,  either  from  curiosity  or  for  the  purpose  of  rescuing  him 
from  a  perilous  situation — all  this  he  ought  to  have  foreseen, 
and  must  be  responsible  for.  Whether  the  crowd  heard  him 
call  for  help  or  not,  is  inunaterial;  he  had  put  himself  in  a  sit- 
uation to  invite  help,  and  they  rushed  forward,  impelled  per- 
haps by  the  double  motive  of  rendering  aid  and  gratifying  a 
curiosity  which  he  had  excited.  Can  it  be  doubted,  that  if  the 
plaintiff  in  error  had  beckoned  to  the  crowd  to  come  to  his 
assistance,  that  he  would  be  liable  for  their  trespass  in  entexing 
the  indosure?  I  think  not.  In  that  case  they  would  have 
been  co-trespassers,  and  we  must  consider  the  situation  in 
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vlueh  he  placed  himself,  yolnntaxOy  and  designedly,  as  eqtdv^ 
alent  to  a  direct  request  to  the  crowd  to  follow  him.  In  the 
present  case  he  did  call  for  help»  and  may  have  been  heard  by 
the  crowd;  he  is,  therefore,  undoubtedly  liable  for  all  the  in- 
jury sustained. 
Judgment  afBrmed. 


Iliiiiia  "hand-maA**  case  in  the  law  r^gaidiog  tmipai,  and  damagw  lor 
A  eonn^ential  xajnxy;  and  with  the  "■q[iiib-0Md»''  ScoU  t.  Sktpkerdf  one 
of  ftmifcli's  T<BiiHing  OMea»  ia  frequently  dted  in  thia  oonnection.  The  role 
u  now  eataUiahed,  on  the  Mithority  of  theae  caaea,  that  a  peraon  ia  liable  for 
niaianqmiiinal  damagea,  when  theae  are  the  neoeaiaiy  and  probable  reaolta 
from  an  xnjnzy  which  he  mnat  have  foraaeon.  Late  adjndipationa  rely  npon 
thaprindpalcaae  for  thia  rale:  Fwtmam  ▼.  Broadway  B.  JL^  66  K.  Y.  106; 
&a,14Am.  Bepu  190;  iVnaerT.  Fnemati^  43  N.  Y.  660;  OaU  t.  CaU^  60 
a.H.16i;  aa,  9Am.Bepi  181;  i^idber  ▼.  iVeamaa,  60  K.  H.  42a 
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fit  Jonaaov,  SM.] 

Ammv  of  Wnjib — ^A  will  may  be  proved  by  one  of  the  aabaoribing 

if  he  can  testify  that  aU  the  aolemnitiea  required  by  atatnte  were  ob- 
aerred;  if  not|  the  other  witneswa  mnat  be  prodnoed,  if  living  and 
within  the  jnriadiction  of  the  conzt;  and  if  dead,  their  handwriting  and 
thai  of  the  teatator  moat  be  proved,  and  then  it  ia  a  qneation  of  faot^ 
ander  all  the  drcomatanoea,  whether  the  atatntory  reqniaitea  were  oom- 
lUfld  with.  Aooordinglyy  where  only  one  of  the  anbacrihing  witneaaea 
waa  called,  who  teatified  to  hla  own  eignatnre  and  the  handwriting  of 
another  witneaa  who  waa  dead,  bat  ooold  not  recollect  any  of  the  facta, 
and  did  not  remember  the  teatator,  and  it  appeared  that  the  other  anb- 
iorifarag  witneaa  waa  living  and  within  the  Jnziadiotion  of  the  oonrt,  it 
waa  held  that  the  proof  waa  not  aaffident. 


EnBonoDrr  for  a  tract  of  land  claimed  by  the  plaintiff  onder 
the  will  of  Amie  Le  Grange,  dated  Jannary  28, 1796.  To  prove 
tiie  execution  of  the  will  the  plaintiff  called  John  N.  Qoacken- 
hash,  one  of  the  subscribing  witnesses,  who  testified  to  his  sig- 
itttore  and  to  the  handwriting  of  Lansing,  another  of  the 
witnesses,  who  was  dead,  bat  stated  that  he  had  no  recollec- 
tion of  ever  having  seen  the  testator,  or  of  the  execution  of  the 
will,  though  he  supposed,  from  the  fact  that  his  name  was  sub- 
iCEibed  to  it  as  a  witness,  he  must  have  seen  it  executed,  and 
flat  at  the  time  when  it  purported  to  have  been  executed  he 
waa  twenty-one  years  old,  and  knew  what  was  requisite  to  the 
good  execution  of  a  wilL  Wendell,  the  other  subscribing  wit- 
nen,  was  living  within  the  state,  but  was  not  called.    The  will 
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had  nerer  been  admitted  to  probate,  nor  had  letfcers  of  admin- 
istration been  taken  out  thereon.  The  chief  jnetice  permitted 
the  will  to  be  read  in  evidence,  against  the  objection  of  the 
defendant,  who  insisted  that  it  was  not  dnlj  proved,  and  the 
question  was  reserved  for  the  whole  court. 

BuUer,  for  the  defendant. 

8.  Bearddey,  cotUra. 

By  Court,  Spbnoeb,  0.  J.  I  am  of  opinion  that  the  will  was 
not  well  proved.  Quackenbush  merely  proved  his  own  signa- 
ture, as  a  witness  to  the  execution  of  the  will.  He  had  lost  all 
recollection  of  the  facts  and  circumstances  attending  its  execu- 
tion. He  never  knew  the  testator,  nor  had  he,  to  his  recollec- 
tion, seen  him  before  that  time.  I  consider  it  well  settled,  that 
on  a  trial  at  law,  where  the  execution  of  a  will  comes  in  ques- 
tion, the  party  supporting  or  chiiming  under  it  is  not  under  the 
necessity  of  calling  more  than  one  of  the  subscribing  witnesses, 
if  he  can  prove  the  execution,  as  that  the  testator  signed  it  in 
the  presence  of  the  witnesses,  or  acknowledged  his  signing  to 
them,  or  to  each  of  them,  and  that  the  witnesses  subscribed  it 
in  his  presence.  But  if  the  witness  cannot  prove  these  requi- 
sites, the  other  witnesses  ought  to  be  called.  If  they  are  dead, 
their  handwriting,  and  the  handwriting  of  the  testator,  ought 
to  be  proved;  and  then  it  becomes  a  question  of  fact,  whether 
under  all  the  circumstances,  it  is  to  be  persumed  that  all  the 
requisitions  of  the  statute  have  been  observed:  Phil  Ev.  8S3, 
884;  Adams  on  Eject.  267. 

The  death  and  signature  of  Jeremiah  TAnsing  were  proved, 
but  it  appeared  the  Matthew  Wendell,  the  other  subsciibiiig 
witness,  was  alive  and  within  the  jurisdiction  of  the  court.  He 
ought  to  have  been  called,  inasmuch  as  Quackenbush  did  not 
prove  the  facts  essentially  necessary  to  the  valid  execution  of 
the  will.  If  Wendell  had  been  called  he  might  have  either 
proved  or  disproved  those  facts.  If  his  recollection  should, 
also,  have  failed  him,  still,  if  he  could  have  proved  his  agna- 
ture,  then,  on  proving  the  signature  of  the  testator,  Ishoold  be 
of  the  opinion  that  the  will  had  been  sufficiently  proved  to  en- 
title it  to  be  read.  The  law  does  not  require  impossibilitieB; 
and,  therefore,  where  the  will  has  been  executed  for  a  long  pe- 
riod before  the  trial,  it  is  not,  ordinarily,  to  be  expected  that 
the  witnesses  will  be  able  to  remember  all  the  material  facts. 
In  this  respect  a  will  may  be  compared  to  a  deed,  the  execution 
of  which  is  denied.    If  the  subscribing  witnesses  prove  their 
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dgoBtana^  thougli  they  may  not  be  able  to  reooUeet  the  de* 
Ixreiy,  yet,  if  they  declared  that  they  never  eabecribed,  as  wit» 
sesses,  withoat  a  due  exeoution  of  a  deed  by  the  grantor,  or 
obligor,  sach  proof  would  be  suiBcient.  So,  also,  if  the  sub- 
ficribing  witneaaee  to  a  will  azB  dead,  the  proof  of  their  signa* 
tares,  and  that  of  the  testator,  is  snfBoient.  Prima  faciei  the  law 
irill  intend  a  due  ezeention.  The  will,  in  this  case,  not  being 
well  pioTed,  the  plaintiff  is  entitled  to  judgment  for  one  seventh 
put  only  of  the  premises. 
Judgment  accordingly. 

Cfanoalkr  Walwortfa,  in  Jammet^  t.  TkomB^  2  Bartk  Ch.  40,  aTMiriiws  ths 
nlqeel  of  tiie  proof  of  wiUs  witli  nmdi  riwoiTBh  It  ia  dotennined  in  this 
can  thai  it  ia  not  indiapenaabla  tliat  all  tha  witnaaaea  within  tha  reach  of 
pncem  dioiild  be  aUo  to  teatify  that  ereiy  reqniremant  of  the  law  in  f oroa 
at  the  time  tha  will  waa  made,  waa  dnly  complied  with,  and  that  the  teatator 
vaaoC  aoimd  ndnd;  and  a  will  may  be  eataUidied  in  oppoeition  to  the  teati- 
ooay  of  all  the  witnaaaea  npoo  thia  latter  point.  The  preanmption  in  favor 
cf  the  dae  egaention  of  the  will,  whan  it  appean  on  ita  face  to  poaaeaa  all  the 
kgal  ieq[iiiBite8,  ia  aach  that  it  may  prevail  over  the  teatLmony  of  all  the  wiV 
aeaaea  to  tha  oootrazy,  where  ao  far  coxroborated  by  ciroomatancea,  or  other 
tBathnaDy,  that  the  court  ia  aatiafied  andh  waa  the  fact.  The  chancellor,  re- 
nanng  the  oaaeain  England  and  in  thia  country,  examined  the  deciaion  in 
1]m  principal  caae,  and  ahowed  it  to  be  in  conformity  with  the  deciaiona  in 
tite  aodeaiaatieal  oourta.  He  alao  made  reference  to  Paie  t.  Joe,  8  J.  J. 
Vanh,  113,  poti,  aa  agreeing  with  the  Kngliah  caaea. 

In  ThonOon  t.  Thornton,  89  Vt.  122,  thia  anbject  waa  conaidered,  and  the 
pondpal  eaaa  relied  on  ahowing  that  in  ejectment  at  law,  where  iaaae  ia  made 
apoa  the  validity  of  a  will,  the  deviaee  ia  obliged  to  call  bat  one  d  the  at- 
>wtii^  wituwwia,  if  he  can  teatify  to  a  auffioient  ezeention;  bat  it  ia  otfaar- 
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pa  JmnaoB.  an.] 

hum  cat  Vaxmmkt  of  Notk— If  no  plaoe  of  payment  ia  apedfied  in  a  note, 
paynMBt  nmat  be  demanded  d  the  maker  pecaonaUy,  or  at  hia  reaideDoe^ 
ia  order  to  charge  the  indoraer. 

AunuxzQir  ov  Flags  or  Patxeiit. — ^An  alteration  in  the  plaoe  of  payment  of 
a  note  by  the  maker,  withoat  the  indoraer'a  conaent  diachaigea  the  in- 
doner.  Acoocdingly,  where  the  maker  of  a  note,  which  waa  indoraed  in 
Uank  lor  hia  accommodation,  alterwarda,  withoat  the  indotaer'a  knowl- 
edge^ pst  a  memorandnm  on  the  note^  making  it  payable  at  a  partioalar 
bank,  and  payment  waa  demanded  at  the  bank;  it  waa  held  that  thia  waa 
a  latterial  alteration  of  the  contract,  and  that  the  indoner  waa  dia- 
chargad. 

Ebbor  to  the  snpreme  court  in  an  action  against  the  plaintifl 
in  error,  as  indorse:  on  a  certain  promissory  note.  The  facts 
tts  stated  in  the  opinion  of  the  chancellor. 
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Ifahot  and  Van  Buren,  for  the  plaintiff  in  eiror. 
Hoffman  and  Henry,  for  the  defendants  in  error. 

Ebnt,  Chancellor.    The  facts  in  this  case  are  few  and  simple. 
On  the  seventeenth  of  April,  1817,  James  Eane  made  a  note, 
payable  in  sixty  days,  to  order  of  John  Woodworth,  for  two 
thousand  five  hnndred  dollars.    The  note  was  dated  at  Albany, 
where  the  maker  then,  and  hath  ever  since  resided.    It  was  an 
accommodation  note,  being  made  and  indorsed  entirely  for  the 
benefit  of  the  maker.    It  was  indorsed  in  blank  by  Ur.  Wood- 
worth,  without  any  explanation  where  it  was  going,  but  the 
note  was  intended  by  the  maker  as  a  renewal  of  another  note, 
held  by  the  Bank  of  America,  and  indorsed  by  the  same  in- 
dorser ,  who  had  not  any  knowledge  that  any  of  the  former  notes 
had  made  payable  at  or  discounted  at  any  bank  in  New  York. 
After  the  note  was  so  indorsed^  it  was  returned  to  the  maker, 
who  then  wrote  a  memorandum  in  the  margin  of  it,  in  these 
words,  **  payable  at  the  Bank  of  America,"  and  subscribed  his 
name  to  it,  and  this  was  done  without  the  knowledge  or  assent 
of  the  indorser.    The  maker  then  procured  another,  or  second 
indorser,  and  offered  the  note  for  discount  at  the  Bank  of 
America,  where  it  was  discounted  for  his  use,  in  ronewal  of  a 
former  note. 

When  the  note  fell  due,  payment  was  demanded  at  the  Bank 
of  America,  and  refused,  and  notice  thereof  was  regularly  given 
to  the  indorser,  by  the  first  mail  thereafter.  The  indorser  being 
sued  upon  his  indorsement,  objected  to  pay,  on  the  ground  that 
there  had  not  been  a  demand  of  payment  of  the  malcer,  made 
either  upon  him  personally,  or  at  his  place  of  residence  in 
Albany,  and  that  a  demand  at  the  place  designated  for  payment 
hj  the  memorandum  of  the  maker  in  the  maigin  of  the  note, 
was  not  sufBcieni  The  case,  upon  that  objection,  appears  to 
have  been  elaborately  aigned  in  the  supreme  court,  and  the 
chief  justice  delivered  the  unanimous  opinion  of  that  court  (with 
the  exceptions  of  the  plaintiff  in  error,  who  did  not  sit  in  the 
cause),  that  the  demand  at  the  bank  in  New  York  was  soffioient 
to  charge  the  indorser. 

The  question  now  is,  whether  the  demand  at  the  plaee  desig- 
nated by  the  maker  was  sufficient;  and  this  question  is  to  be 
decided  according  to  the  usages  and  maxims  of  the  law-mer- 
chant, which  is  a  part  of  the  law  of  the  land.  The  chief  ]iu»- 
tice,  in  the  able  and  learned  opinion  which  he  read  in  his  place 
in  this  court,  observed,  that  when  the  note  was  indorsed  by 
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the  tben  defendant,  it  was  not  payable  at  any  plaoe;  and  that  if 
the  memoiandnm  had  not  afterwarda  been  made,  and  the  resi- 
dence of  the  maker  had  continued  to  be  in  Albany,  and  he  had 
ramained  in  Albany  when  the  note  fell  doe,  the  demand  in 
order  to  charge  the  indorser,  must  have  been  made  upon  him, 
either  peisonally ,  or  at  his  plaoe  of  business  ia  Albany.    Bat 
the  chief  justice  also  observed,  that  if  the  maker  had  changed 
his  residence  before  the  note  fell  due,  or  if  he  had  been  met 
with  in  New  York,  or  elsewhere,  when  the  note  fell  due,  a  per- 
tonsl  demand  upon  him  would  have  been  regular  and  sufficient 
to  fix  the  indorser,  and  that  it  could  not  then  be  said,  that  it 
was  any  part  of  the  contract  that  demand  should  be  made  of 
the  maker  only  in  Albany,  or  that  the  note  was  indorsed  under 
the  helief  of  any  such  necessity.    If  the  note  be  silent  as  to  the 
phMse  of  payment,  why,  he  asked,  is  it  not  competent  to  the 
maker  to  designate  a  plaoe  where  payment  should  be  made?  It 
ia&cireamstance  within  his  control,  and  under  his  direction, 
vhen  no  place  of  payment  is  mentioned  in  the  note.    If  he 
had  remoTcd  to  New  York  or  gone  there  on  a  visit,  or  erpressly 
tor  the  purpose  of  having  a  demand  made  upon  him  there,  a 
penonal  demand  upon  him  there  would  have  been  sufficient  to 
efaaige  the  indorser.    It  was  a  matter  of  entire  volition  on 
flie  part  of  the  maker,  where  the  demand  should  be  made,  and 
he  certainly  could,  in  this  ease,  do  by  agreement,  whatever  he 
ooold  lawfully  do  by  his  locomotive  powers.    The  defendant 
having  indorsed  the  note  without  restraint  upon  the  maker  as 
to  the  place  of  payment,  he  must  be  deemed  to  have  left  that 
cireamstance  to  the  discretion  and  control  of  the  maker.    But 
if  the  maker  should  appoint  a  place  at  some  unreasonable  dis- 
tance, or  in  bad  faith,  to  the  prejudice  of  the   indorser,  it 
might  change  the  application  of  the  rule.    This,  however,  was 
notsneh  a  case,  and  it  was  not  pretended  that  the  indorser  had 
been  injured  by  the  maker's  appointing  the  place  of  payment. 
He  had  r^^ular  and  prompt  notice  of  the  demand  and  refusal 
of  the  maker  to  pay  at  the  place  appointed. 

This  is  the  substance  of  the  opinion  of  the  supreme  court, 
ud  the  reasonableness  of  that  opinion  is  well  calculated  to 
make  an  impression  upon  eveiy  impartial  and  enlightened 
mind. 

The  note  in  question  was  intended  as  a  renewal  of  a  former 
note  held  by  the  Bank  of  America,  and  indorsed  by  the  same 
ukdoxser.    The  special  verdict  further  adds:  That  the  defendant 

had  not  sny  knowledge  that  **  any  of  the  former  notes ''  hadl 
A«.nMu  v«..:t-]i 
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been  made  payable,  or  discoimtedy  at  any  bank  in  New  York. 
From  these  expressions,  ''any  of  the  former  notes,"  it  would 
appear  that  the  now  plaintiff  in  error  had  been  in  the  habit  of 
indorsing  notes  for  Mr.  Eane,  and  he  mnst  be  considered  as 
having  unlimited  confidence  in  the  maker,  in  continiiiii^^  to  in- 
dorse for  him,  without  any  inquiry  where  the  former  notes  had 
been  discounted,  and  where  the  present  notes  was  to  go  to 
meet  the  call  on  the  former  one.  It  must  have  been  matter  of 
perfect  indifference  to  the  indorser,  or  he  would  hare  made 
some  inquiry.  It  is  veiy  possible  that  the  former  note,  which 
this  was  intended  to  take  up,  had  the  same  direction  given  to  it 
in  the  margin,  as  to  the  place  of  payment,  though  the  now 
plaintiff  may  not  have  known  it  when  he  indorsed  the  present 
note,  and  that  many,  and  perhaps  all  of  the  former  notes,  of 
which  the  special  verdict  speaks,  had  the  same  direction.  This 
was  a  general  note,  without  any  place  of  payment  in  the  body  of 
it;  it  consequently  left  the  place  of  payment  at  large,  and  cer- 
tainly it  left  the  maker  at  liberty  to  pay  it  wherever  he  could 
find  it,  and  to  get  it  discounted  wherever  and  at  whatever  bank 
he  pleased.  The  place  of  payment  was  not  material,  because 
it  was  not  made  a  part  of  the  note. 

The  verdict  states  that  the  defendant  had  not  any  knowledge 
that  any  of  the  former  notes  had  been  discounted  at  any  bank 
in  New  York;  but  some  of  them  may  have  been  discounted  at 
Troy  or  Schenectady,  or  Utica,  with  this  knowledge,  and  under 
the  same  direction.  It  would  have  been  very  desirable  that  the 
former  practice  between  the  parties  to  which  the  verdict  alludes, 
relative  to  the  drawing,  indorsing,  discounting  and  paying,  and 
directing  iJie  place  of  payment,  had  been  folly  settled,  so  that 
we  might  have  known  how  &r  the  memorandum  in  the  present 
case  was,  or  wbb  not,  a  surprise  upon  the  indoiser.  The  ver- 
dict says  that  the  memorandum  made  by  Mr.  Kane,  in  the  mar- 
gin of  the  note,  was  made  without  the  knowledge  or  consent  of 
the  indorser.  But  this  does  not  imply  that  it  was  made  against 
his  consent.  It  only  means,  that  in  this  case,  the  indorser 
knew  nothing  of  what  was  done  with  the  note  after  he  indorsed 
it  in  blank,  and  handed  it  back  to  the  clerk  from  whom  he  re- 
ceived it.  He  possessed  an  entire  confidence  in  the  ability,  pra- 
dence,  and  discretion  of  the  maker;  touching  the  disposition 
and  discount  of  the  note.  I  have  no  doubt  that  confidence  had 
been  justified  by  the  former  dealings  between  them,  in  negotia- 
ble paper.  He  did  not  choose  even  to  inquire  where  the  former 
notes  which  he  had  indorsed  had  been  diacounted.    Theieisno 
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eridenoe,  nor  any  ground  eren,  for  inference,  that  it  was 
against  his  ooneent,  to  have  the  former  note  discounted  at  a 
bank  in  New  York;  and  the  maker  acted  in  perfect  good  faith, 
and  without  any  aboae  of  his  discretion,  when  he  sent  the  note 
to  NewTork  to  be  discounted  at  the  Bank  of  America,  and 
^T6  notioe,  by  his  memorandum,  that  he  should  pay  it  there. 
It  may  be  that  the  former  note  discounted  there  had  the  same 
dinctioii,  and  if  the  bank  had  even  been  misled  as  to  the  place 
oi  demand  of  payment,  who  can  say  that  the  former  note,  and 
pediAps  I  may  say,  many  of  the  former  notes,  of  these  same 
parties,  had  not  misled  them. 

Every  reflecting  mind  will  perceive  that  if  the  Bank  of  Amer- 
ica have  been  misled  by  trusting  to  the  memorandum,  it  is  the 
^ly  plaintiff  in  error  who  may  have  contributed  to  mislead 
them.  This  he  may  have  done  by  his  former  practice,  and  by 
iadoTWDg  in  blank  a  new  note  for  James  Kane,  without  making 
acj  kind  of  inquiry  as  to  the  disposition  of  the  former  note. 
He  knew  most  certainly  that  there  was  a  former  note  outstand- 
ing which  he  had  indorsed;  and  he  must  have  known  from  the 
date,  and  from  the  sum,  and  other  circumstances,  that  the  note 
in  question  was  intended  as  a  renewal  of  a  former  note;  and 
vhj  did  he  not  ask  and  obtain  an  explanation  where  this  note 
was  going.  He  suffered  the  maker  to  use  it  as  he  pleased,  by 
lending  it  to  the  Bank  of  America,  and  to  use  it  as  a  payment 
of  the  former  note.  If  the  prior  note  was  paid  (as  it  certainly 
vas,  without  objection  from  the  indorser),  had  not  the  bank 
good  reason  to  conclude  that  the  present  note  was  also  to  be 
paid  there  by  the  assent  of  all  parties?  How  could  the  bank 
how  but  tluiit  the  memorandum  had  been  agreed  to  by  the  in- 
donerf  And  can  the  indorser,  with  any  share  of  justice,  now 
he  permitted  to  say  that  the  bank  had  no  business  to  trust  to 
the  maker's  assurance  that  he  would  pay  this  second  note  there, 
and  that  they  ought  to  have  taken  the  note  out  of  the  bank, 
and  sent  it  up  to  Albany  to  be  ready  on  the  day  ?  If  they  had 
done  so,  the  indorser  might  have  had  much  more  color  of  reason 
to  complain;  and  he  appears  to  me  to  be  most  justly  and  equit- 
ably estopped  by  his  own  act  from  taking  advantage  of  the  con- 
tdence  which  the  bank  reposed  in  the  memorandum. 

The  indorser,  then,  in  this  case,  by  indorsing  a  note  in  blank 
when  the  note  itself  had  not  designated  any  place  of  payment^ 
and  the  note  was  intended,  as  he  well  knew,  to  meet  and  take 
Qp  a  former  note  which  he  had  indorsed  for  the  same  maker, 
and  by  abstaining  from  all  inquiry  where  the  note  was  going. 
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or  where  the  former  note  had  been  diaoountedy  must  be  conaid- 
ered  as  having  left  it  in  the  discretion  of  the  maker  to  get  the 
note  discounted  where  he  pleased,  and  to  place  funds  where  he 
pleased  to  pay  it.  He  voluntarily  placed  the  note  entirely 
under  the  maker's  control.  If  any  person  is  really  to  suffer  bj 
the  memorandum,  it  ought  to  be  ttie  indorser  who  inspired  the 
confidence,  and  not  the  bank  who  acted  upon  that  confidence. 
But  in  fact  the  memorandum  worked  no  real  injury  to  any  one, 
for  it  is  to  be  inferred  from  the  case  that  a  demand  anywhere 
would  have  been  equally  ineffectual;  the  maker  had  stopped 
payment,  and  was  without  funds  to  take  up  the  note,  and  the 
plaintiff  in  error  is  now  endeavoring  to  get  rid  of  the  obligation 
of  his  indorsement,  on  the  formal  but  dry  technical  ol^eetion 
that  the  bank  being  misled  by  the  memorandum  in  the  margin 
of  the  note,  did  not  make  the  demand  upon  the  maker  at  the 
proper  place. 

I  shall  presently  pay  attention  to  this  technical  objection; 
but  it  will  be  proper  and  useful,  in  the  first  place,  to  ezamiue  a 
little  into  the  doctrine  of  commercial  law  on  the  subject  of  blank 
indorsements,  and  of  the  very  extensive  responsibility  of  an  in- 
dorser, where  a  bona  fide  holder  of  negotiable  paper  for  a  valu- 
able consideration  is  concerned.  The  conclusion  from  that 
doctrine  appears  to  be,  that  the  indorser  in  this  case  is  as  much 
bound  by  the  memorandum  to  the  bona  fide  holder  of  the  note, 
as  if  he  had  expressly  assented  to  it  when  he  indorsed  hii 
name. 

I  shall  first  look  at  a  few  cases  to  extract  the  principle,  sod 
shall  then  make  an  application  of  it  to  the  case  before  us.  In 
Lambert  v.  Oakes,  1  Ld.  Baym.  443;  1  Balk.  127,  Lord  Holt  laid 
down  the  following  rule  relative  to  negotiable  notes:  1.  That  in 
an  action  against  the  indorser  it  was  not  necessary  to  prove  the 
hand  of  the  maker,  for  though  the  note  be  forged,  the  indoner 
is  liable  to  a  bona  fide  indorsee;  2.  That  if  the  indorsement  he 
in  blank,  the  indorser  puts  it  in  the  power  of  the  holder  to 
overwrite  what  he  pleases,  and  he  may  use  it  as  an  acquittance 
or  an  assignment.  Afterwards  in  SweHwood  v.  Vernon^  1  Str. 
478,  decided  in  1721,  the  E.  B.  declarod  that  every  indorsement 
was  the  same  as  making  a  new  note;  so  that  if  the  note  be  pay- 
able on  the  first  of  May,  and  the  indorsement  appoints  it  to  he 
payable  on  the  first  of  April,  it  is  a  promissory  note,  as  to  the 
indorser,  payable  on  the  first  of  April. 

So  stood  liie  law  a  century  ago;  and  to  come  down  to  the 
time  of  Lord  Mansfield,  who  has  been  styled  the  tonnderof  the 
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Bnglwh  eommercial  law»  it  was  admitted  hj  the  K.  B.  in  Anher 
▼.  Aoii  ^  JB^igtotuI,  Dong.  687,  that  the  negotiafailily  of  a  bQl 
might  be  restrained,  and  the  reeponsibility  of  the  indorser  lim- 
ited, by  a  special  indoraement.  The  same  doctrine  was  held  bj 
the  sapieme  court  of  Massachusetts,  in  Rice  t.  Steams,  8  Mass. 
2S5.  On  the  other  hand,  if  the  indorsement  be  written  on  a 
blank  note  or  check,  it  will  bind  the  indorser  to  any  sum  and 
time  of  payment  to  which  the  person  to  whom  he  intrusts  the 
note  chooaea  to  insert.  Snch  an  indorsement  on  a  blank  note 
was,  as  liord  Mansfield  said,  a  letter  of  credit  for  an  indefinite 
sfun:  Bussel  t.  Langstaj^e,  Doug.  614.  So  again  in  Peacock  v. 
Rhodes,  Dong.  63,  decided  by  the  K.  B.  in  1781,  an  inland  bill 
of  exchange,  with  a  blank  indorsement,  had  been  stolen,  and 
then  negotiated  by  the  thief  to  a  third  person,  in  the  ordinary 
oooxBe  ol  business,  and  he  was  allowed  to  recover  against  the 
(hiwer.  It  was  in  that  case  that  Lord  Mansfield  declared,  with 
the  approbation  of  the  whole  court,  that  the  law  was  settled  that 
a  holder,  coming  fairly  by  a  bill  or  note,  had  nothing  to  do 
vith  the  transactions  between  the  original  parties,  for  if  he  had, 
it  would  stop  the  currency  of  those  bills.  There  is  no  differ* 
enee  between  a  note  indorsed  in  blank,  and  one  payable  to 
bearer;  they  both  go  by  deliYciy,  and  possession  proves  prop- 
erty in  both  cases. 

We  hsTB  a  series  of  American  decisions  to  the  same  effect. 
Thus,  in  Joesdyn  v.  Ames,  3  Mass.  274,  the  defendant  indorsed 
a  note  in  blank,  and  gave  it  to  the  plaintiff,  who  wrote  over  the 
indorsement  a  guaranty  of  the  payment  of  the  contents  of  the 
note  on  demand.  No  demand  on  the  maker  was  proved,  and 
the  note  was  not  negotiable.  The  court  decided  that  the 
plaintiff  could  not  recover  in  the  form  of  action  then  adopted; 
bat  they  said  he  might  cancel  what  he  had  written  over  the 
blank  indorsement,  and  fill  it  up  with  a  simple  promise  to  pay 
the  contents  of  the  note  to  the  plaintiff.  He  did  so,  and  the 
oonrt  thereupon  rendered  judgment  for  him.  Again,  in  Putnam 
f.  SuUwan,  4  Mass.  45  [3  Am.  Dec.  206],  it  was  held  that  where 
a  merchant  intrusts  his  clerk  with  a  blank  indorsement,  and 
another  person,  under  a  false  pretense,  obtains  it  and  negotiates 
it,  the  indorser  must  pay  the  innocent  holder.  He  is  the  one 
of  two  innocent  persons  who  ought  to  suffer  for  his  misplaced 
confidence,  and  in  forming  that  opinion,  the  court  observed 
that  they  had  been  necessarily  led  to  consider  the  effect  of  a 
different  opinion  on  the  commercial  part  of  the  community. 
Where  merchants  are  in  the  habit  of  indorsing  for  each  other 
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at  the  banke,  il  is  very  oommon  to  pat  their  names  on  blank 
paper,  and  deliver  them  to  the  party  to  be  accommodated,  for 
the  express  purpose  of  obtaining  a  renewal  of  certain  notes 
when  tiiey  became  dne,  and  if  the  parties  having  th^se  si^a- 
tnres  should  misapply  them,  much  injnry  might  result  to 
innocent  indorsers,  or  the  bank  discounts  would  be  greatly 
embarrassed,  if  the  signatures  should,  for  that  reason,  be  Toid. 

These  observations  of  the  Massachusetts  court,  in  serexal 
material  respects,  apply  to  the  very  case  before  us;  and  it  is  to 
be  recollected  that  they  were  the  remarks  of  Parsons,  O.  J., 
who  was  greatly  and  justly  eulogized  by  one  of  the  counsel  on 
the  part  of  the  plaintiff  in  error.    Afterwards,  in  Tlwrsion  t. 
McKawn,  6  Mass.  428,  in  the  same  court,  it  was  held  that  where 
a  note  was  obtained  by  unfair  means,  the  maker  was  still  liable 
to  an  innocent  and  bona  Jide  indorsee.    The  question,  said  Par- 
sons, 0.  J. ,  was  whether  tiie  loss  should  fall  on  the  bona  fide  pur- 
chaser of  the  note,  or  on  the  maker,  who  was  defendant;  and  it 
is  settled  law,  that  of  the  two  innocent  parties  in  a  case  UkB 
this,  the  loss  shall  fall  on  the  maker.    The  indorsee  gave  credit 
to  his  name,  and  on  this  credit  he  gave  a  valuable  consideim- 
tion.    The  maker  suffered  himself  to  be  overreached,  and  by 
his  inattention  or  negligence,  or  undue  confidence  in  the  payee, 
the  note  has  been  negotiated,  and  has  honestly  and  fairly  come 
in  the  possession  of  the  plaintiff,  to  whom  no  fault  or  indiscre- 
tion can  be  imputed. 

The  same  principle  was  dedazed  in  the  supreme  court  of 
appeals  in  Yirginia,  6  Munf.  681,  within  the  last  four  yeazs.  It 
was  held,  that  if  a  promissory  note,  negotiable  at  tixe  bank, 
and  indorsed  for  the  purpose  only  of  obtaining  accommodation 
for  the  maker,  be  fraudulently  put  in  circulation  by  an  agent 
of  the  maker,  instead  of  being  put  in  bank  for  diaoonnt,  the 
innocent  holder,  for  a  valuable  consideration,  can,  neverthelesB, 
sue  and  recover  of  the  maker  and  indorser. 

The  federal  courts  have  adopted  the  same  rules  on  the  sub- 
ject  of  negotiable  paper.  Thus,  in  Oodwise  v.  CReaaon,  8  Day, 
12,  decided  before  Mr.  Justice  Livingston,  in  the  drouit  court 
of  the  United  States,  for  the  district  of  Connecticut,  it  appeared 
that  the  defendant  was  an  indorser  of  a  note  given  by  the 
maker,  on  a  consideration  which  was  fraudulent  and  void.  The 
indorsement  was  merely  for  the  accommodation  of  the  maker, 
who  was  sued  upon  the  note,  and  who  successfully  defended 
himself  on  account  of  fraud  in  the  contract  for  which  the  note 
was  given.    The  indorser  was  then  sued,  and  it  was  contended 
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for  him  that  as  the  note  was  void  as  against  the  maker,  it  was 
of  eoime  Toid  as  against  the  indorser,  for  the  indorsement  was 
in  the  nature  of  secoritj,  and  the  indorser  was  to  be  regarded 
as  a  suret J  for  the  maker.  On  the  part  of  the  plaintiff  it  was 
urged,  that  the  contract  of  the  indorser  was,  in  eierj  case,  that 
the  Bom  contained  in  the  note  should  be  paid  when  due,  and 
that  it  made  no  difference  whether  the  note  was  not  paid  by 
fhe  maker,  because  he  was  unable,  or  because  the  instrument 
was  Toid.  Let  the  cause  of  failure  be  what  it  may,  the  indorser 
is  liable.  If  the  note  be  foiled,  the  indorser  is,  nevertheless, 
holden  upon  his  indorsement,  for  it  was  his  duty  to  know  the 
maker's  hand,  and  not  suffer  an  innocent  purchaser  of  the  note 
tobedeoeiyed  under  the  sanction  of  his  name.  The  learned 
judge  admitted  that  if  the  note  was  forged,  the  indorsement 
would  bind  the  man  who  made  it,  and  that  the  indorser  who 
gi?e  the  weight  of  his  name  to  the  world,  must  be  responsible 
to  every  man  who  trusts  the  note,  relying  on  his  credit,  as 
erery  subsequent  indorsee  must  be  supposed  to  do;  and  upon 
hia  opinion  the  plaintiff  recovered. 

I  have  now  finished  the  review  of  the  authorities  which  I  in- 
tended for  this  branch  of  the  argument,  and  it  cannot  have 
eeeaped  the  discernment  of  the  court  that  the  doctrine  which 
ve  have  traced  through  such  a  series  of  English  and  American 
deoaons  presses  with  accumulated  force  upon  the  present  case. 
The  note  in  question  was  indorsed  in  blank  for  the  accommoda- 
iaoii  of  the  maker,  and  delivered  back  to  him,  to  be  used  when 
and  where  he  pleased,  without  direction  or  restriction.  It  was 
not  put  in  circulation  fraudulently,  contrary  to  the  agreement 
between  the  maker  and  the  indorser.  That  is  not  pretended; 
Bor  has  there  been  any  abuse  of  confidence  between  them  as  to 
filling  up  the  blank  indorsement.  The  maker  sent  it  for  dis- 
ooQstto  a  bank  in  New  York,  where  a  former  note,  drawn  and 
iodoraed  by  the  same  parties,  had  been  discounted,  and  which 
tlua  was  intended  to  meet,  and  he  made  a  memorandum  in  the 
maigin  of  the  note  that  it  would  be  paid  there.  What  could 
l)e  more  natural  or  more  business-like  than  this?  The  bank 
neeiTe  and  discount  the  note  for  the  use  of  the  maker,  in 
nnewal  of  the  former  note,  and  must  innocently  follow  the 
^iraetion  of  the  memorandum,  and  consider  the  bank  as  the 
place  where  the  note,  when  due,  was  to  be  demanded  and  paid, 
"nieae  indorsers  had  a  right  to  consider  that  memorandum  as 
0^  with  the  knowledge  and  consent  of  the  indorser;  and  if 
tiffin  was  a  deception  practiced  upon  them  in  that  respect,  the 
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indorser  enabled  the  maker  to  do  it,  by  returning  the  note  back 
into  his  possession  with  a  blank  indorsement,  without  any  place 
of  payment  designated,  and  without  giving  any  directioii  where 
the  note  was  to  be  negotiated,  or  discounted  or  paid.    Ha  left 
those  things  at  large  to  the  will  and  pleasure  of  the  maker;  and 
shall  an  innocent  and  bona  fids  indorser,  who  has  giTen  full 
value  for  the  note,  now  lose  it,  and  be  cut  off  from  aU  reeoazse 
against  that  indorser,  because  he  reposed  confidence  in  the 
memorandum?    Who  led  the  bank  to  repose  that  confidence, 
and  who  set  the  example  of  unlimited  confidence?    It  waa  this 
very  indorser,  under  the  credit  of  whose  name  the  note  was 
discounted,  and  who  had  given  such  plenaiy  indulgence  to  the 
maker.    If  the  clerk  who  carried  the  note  to  the  indorser,  and 
received  his  name,  had  fraudulently  put  the  note  in  circulation, 
or  if  the  note  he  received  for  indorsement  had  ever  been  for)ged, 
yet  we  have  seen  by  all  the  cases,  ancient  and  modem,  English 
and  American,  that  the  indorser  would  still  have  been  holden  to 
an  innocent  indorsee.    He  would  have  been  holden,  because  by 
indorsing  it  he  gave  his  sanction  to  the  public  that  it  vras  a 
genuine  note,  and  because  negotiable  paper  circulates  in  the 
mercantile  world  as  cash,  and  the  party  who  enables  such  notes 
to  be  put  in  circulation  ought  to  suffer  rather  than  the  &ir  and 
unsuspecting  purchaser.    Oan  it  be  possible  that  the  present 
indorsee  is  to  lose  the  note,  and  the  present  indorser  escape 
responsibiliiy,  when  he  sent  the  note  back  to  the  maker,  and 
enabled  him  to  put  such  a  harmless  ahd  convenient  direction 
on  the  margin  of  it  as  to  the  place  where  the  holder  was  to  look 
for  payment  ?    Shall  the  innocent  indorsee  be  safe  against  fraud 
and  forgezy,  and  yet  lose  his  entire  debt  by  means  of  his  memo- 
randum ?    This  would  be  to  subvert  the  policy  and  established 
principles  of  law  in  respect  to  negotiable  paper.    It  would  shake 
the  confidence  of  merchants,  and  of  all  our  banking  institu- 
.tions,  in  its  circulation  and  security. 

Jf  this  note  had  passed  out  of  the  hands  of  the  maker  to  the 
Indorser  for  a  valuable  consideration,  such  a  memorandum, 
after  indorsement,  never  could  or  would  have  been  made.  The 
maker  in  such  a  case  would  not  come  into  the  possession  of  the 
note  after  it  was  indorsed  until  he  had  taken  it  up.  It  is  only 
in  these  cases  of  accommodation  notes,  where  the  indorser 
hands  the  note  back  again  to  the  maker  to  be  used  by  him  ac- 
cording to  his  own  convenience,  that  such  a  memorandum,  after 
indorsement,  will  ever  appear.  By  this  veiy  confidential  com- 
munication between  maker  and  indorser,  the  former  is  enabled 
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to  make  the  memorandum,  and  deeognate  the  place  of  payment. 
Evoy  act  of  tlie  maker  in  sacli  a  case  that  is  consistent  with 
the  two  essential  ingredients  of  the  note,  Tiz.,  the  amount  and 
the  time  of  payment,  is  to  be  regarded  by  the  holder  as  the  act 
of  both  parties,  for  the  note  is  put  in  circulation  as  their  joint 
act  In  this  case  it  was  also  put  in  circulation  for  their  joint 
beoefit,  because  it  was  given  in  renewal  of  a  former  note  drawn 
hj  the  one,  and  indorsed  by  the  other.  The  proposition  strikes 
mj  mind  as  quite  unreasonable  that  the  indorser  should  now 
be  pezmitted  to  object  that  his  confidential  friend,  the  maker, 
under  the  shadow  of  his  accommodating  indorsement,  had  be- 
gniled  the  bona  fide  holder  by  fixing  the  place  of  payment  at 
New  Tork,  and  thereby  released  him  from  the  note.  The  bank 
blew  that  this  note  was  indorsed  for  the  accommodation  of  the 
maker,  because  the  note  was  in  his  possession,  and  sent  for  dis- 
eoont  on  his  account,  and  they  had  just  reason  to  infer  that  the 
memoiandum  was  the  act  of  both  parties.  And  this,  I  say,  is 
the  conclusion  of  law  under  the  circumstances  of  the  case;  for 
though  the  special  yerdict  finds  that  the  memorandum  was  not 
made  with  the  knowledge  and  consent  of  the  indorser,  in  point 
of  lact,  yet  it  may  still  have  been  made  with  his  knowledge  and 
eonsent,  in  point  of  law.  But  from  the  view  which  has  been 
taken  of  the  case,  and  of  the  doctrines  which  govern  com- 
mereial  paper,  it  is  perfectly  immaterial  whether  the  memoran- 
dam  was  made  with  the  consent  or  against  the  consent  of  the 
iodozaer.  It  is  sufficient  that  the  holder  had  a  right  to  pre- 
snme  that  consent,  and  that  the  indorser  gave  the  maker  the 
means  and  the  opportunity  so  to  act  and  direct;  and  upon  every 
principle  of  law  and  justice,  the  bona  fide  holder  ought  not  to 
Buffer,  even  if  the  maker  had  in  this  respect  abused  the  con- 
fidence of  the  indorser.  But  there  is  no  pretense  of  any  abuse. 
The  note  was,  in  fact,  a  dead  letter,  according  to  the  under- 
fitanding  of  both  maker  and  indorser,  and  was  of  no  use  or 
opeistion  until  it  had  been  negotiated  by  the  maker,  and  that 
waa  after  the  making  of  the  memorandum.  The  memorandum 
is,  therefore,  to  be  taken  as  coeval  in  point  of  time  with  the 
l<igal  existence  of  the  note,  and  the  indorser  was  in  judgment 
of  law  a  parfy  to  that  memorandum.  I  conclude,  therefore, 
^h  the  most  entire  conviction,  that  the  indorser  is  not  at 
liberty  to  object  to  the  memorandum,  or  to  the  validity  of  the 
demand  of  payment  which  was  made  in  pursuance  of  it 

2.  We  will,  in  the  next  place,  proceed  to  consider  how  far 
^i^eie  is  any  rea]  intrinsic  weight  in  the  objection,  that  demand 
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of  payment  was  not  made  at  the  proper  place,  even  aoooxding 
to  those  precise  technical  roles,  which  have  been  created  bj  the 
law-merchant,  applied  to  negotiable  paper.  To  charge  tli^  in- 
dorser  of  a  promissory  note,  it  is  necessary  that  the  holder, 
when  the  note  falls  due,  should  make  a  demand  npon  the  maker 
or  use  due  diligence  to  make  the  demand,  and  should  then  give 
notice,  or  use  due  diligence  to  giye  notice,  to  the  indoraer  of 
such  demand  and  refusal.  A  demand  was  made  in  this  case, 
when  the  note  became  due,  and  at  the  place  appointed  for  that 
purpose  by  the  maker,  and  due  notice  of  non-payment  was 
given  to  the  indorser.  It  is  not  disputed  but  that  the  denmnd 
was  at  the  proper  time,  and  that  notice  was  given  promptly 
upon  that  demand  to  the  indorser.  The  only  objection  is,  thai 
the  demand  was  not  made  at  the  proper  place.  It  was  made  at 
the  bank  in  New  York,  where  the  note  had  been  discounted, 
and  where  the  maker,  by  his  memorandum,  had  said  he  would 
pay  it,  but  it  is  contended  by  the  indorser,  that  it  ought  to  have 
been  n^ade,  either  upon  the  maker  personally,  or  at  his  place 
of  residence  in  Albany.  The  indorser  does  not  allege  that  any 
loss  or  injuiy  has  been  sustained,  by  making  the  demand  in  the 
one  place  and  not  in  the  other,  or  that  the  demand  oould  have 
been  answered,  or  have  been  more  effectual  with  the  maker,  if 
it  had  been  made  at  the  other  place.  Nothing  of  this  kind  is 
pretended.  He  puts  himself  upon  the  strict  rule  that  he  is  not 
holden  as  indorser,  unless  the  demand  on  the  maker  was  made 
precisely  at  the  place  where  the  maker  resided. 

I  am  much  mistaken,  if  the  role  is  not  attempted  to  be  poshed, 
in  this  instance,  far  beyond  the  reason  of  the  thing  and  the 
usages  of  law.  The  question  turns,  in  most  cases,  upon  what 
is  to  be  deemed  reasonable  diligence  in  making  a  demand  upon 
the  maker.  The  general  rule  is,  that  the  bill  or  note  most  be 
presented  at  the  place  where  it  is  payable,  and  a  presentment 
or  demand  at  such  place  is  sufficient;  but  if  no  place  of  pay- 
ment be  prescribed  or  deagnated  by  the  maker  or  acceptor,  as 
the  case  may  be,  then  the  demand  must  be  upon  the  party  per- 
sonally, or  at  his  place  of  residence  if  known  and  accessible. 
But  if  a  place  of  payment  be  specified  by  the  maker  of  the  note, 
or  acceptor  of  the  bill,  then  the  demand  is  to  be  made  at  such 
place,  in  order  to  charge  the  indorser  or  drawei.  I  shall  first 
examine  the  law  more  particularly  as  to  accepted  bolls. 

A  great  many  cases  were  cited,  and  a  good  deal  said  upon  the 
argument,  relative  to  the  analogy  between  hills  of  exchange  and 
promissory  notes.    The  supreme  court  alluded  to  that  analogy 
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in  fhe  opmion  deliTOzed  hj  the  chief  justicey  and  it  was  yezy 
jofltly  observed  that  "  the  maker  of  a  note  is  to  be  regarded  in 
the  Bsme  light  as  the  acceptor  of  a  bill,  and  that  nothing  was 
more  common  among  merchants  in  England  than  for  the  ac- 
ceptor of  a  biU  payable  in  a  given  number  of  days,  to  accept 
the  bill  payable  at  the  banker's^  the  bill  itself  being  silent  as  to 
the  place  of  payment.  And  it  has  uniformly  been  held  that  a 
picBontment  of  the  bill  at  the  place  appointed  by  the  acceptor 
for  payment  is  sufficient,  and  dispenses  with  the  necessity  of  a 
penonal  demand/'  I  think  there  is  a  strong  argument  in  favor 
of  the  memorandum  in  the  present  case,  to  be  drawn  from  this 
nags  ot  merchants,  in  respect  to  bills  of  exchange;  but  I  do 
not  mean  to  go  at  large  into  this  part  of  the  subject,  but  merely 
to  toneh  upon  it  just  enough  to  enable  us  to  perceive  and 
dfittly  understand  the  force  and  application  of  the  analogy. 

We  have  a  statute  upon  this  subject  taken  from  the  8  and  4 
Anne;  and  which  was  revised  and  re-enacted  the  twenty-first  of 
Miieh,  1801.  It  declares  that  the  indorser  of  negotiable 
promisBoiy  notes  shall  be  liable  in  like  manner,  as  in  cases  of 
inland  bills  of  exchange,  according  to  the  custom  of  merchants. 
I  do  not  know  in  how  many  of  the  other  states  this  statute  of 
Qoeen  Anne  has  been  re-enacted;  but  this  I  have  observed, 
thit  the  law-merchant  on  this  head  is  the  same  throughout  the 
Union,  and  that  indorsed  promissory  notes  and  bills  of  ex- 
change are  governed  by  the  same  rules  and  the  same  usage  of 
meichantB. 

Thns,  it  was  decided  by  the  supreme  court  of  South  Caro* 
liitt,  1799,  2  Bay,  217,  that  as  long  as  a  note  of  hand  remains 
vmndorsed  it  has  no  similitude  to  a  bill  of  exchange;  but 
vhen  it  is  indorsed  the  resemblance  begins,  and  it  is  gov- 
erned by  the  same  rules.  The  maker  of  the  note  is  in  the 
Dstoie  of  an  acceptor  of  the  bill,  and  the  indorser  of  the 
note  is  in  the  nature  of  the  drawer  of  the  bill,  and  the  holder 
of  a  note  so  indorsed  must  show  a  denuuid  or  due  diligence 
^  get  the  money  from  the  maker  of  the  note,  before  he  sues 
fte  indorser,  in  like  manner  as  the  person  to  whom  a  bill  of 
^xcbange  is  payaUe  must  show  a  demand  or  due  diligence 
^  get  the  money  from  the  acceptor,  before  he  sues  the 
tewer.  The  rule,  say  the  South  Oarolina  judges,  is  exactly 
^  Hone  upon  promissory  notes  as  it  is  upon  bills  of  ex* 
ehange. 
So,  also,  the  chief  justice  of  the  supreme  court  of  Oonneo* 
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tioaty  in  delivering  the  opinion  of  the  court  in  Durighi  v.  Soovd^ 
2  Day,  654,  observed^  that  in  all  eases  of  accepted  bills,  and 
indorsed  notes,  it  is  necessary  for  the  holder  of  the  bill  or  note, 
to  present  the  same«  the  one  to  the  acceptor,  and  the  other  to 
the  maker,  when  they  fall  due,  and  demand  payment.  So, 
again,  in  the  supreme  court  of  the  United  States,  in  Frent^  t. 
The  Bank  of  Columbia^  4  Oranch,  141,  the  same  law  was  ad- 
mitted and  declared.  The  counsel,  Mr.  Harper,  obsenred,  that 
when  a  negotiable  promissory  note  is  indorsed,  it  is  in  tmth 
an  inland  bill  of  exchange,  dnwn  by  the  payee  or  indoraer,  in 
favor  of  the  indorsee  upon  the  maker,  and  by  him  accepted. 
Hence,  says  he,  the  law  with  respect  to  both  kinds  of  paper  is 
the  same.  The  contract  of  the  first  indorser  of  a  promiesoiy 
note  was  the  same  as  that  of  the  drawer  of  a  bill  of  exchange; 
and  the  forms  of  that  contract  were  well  known  bj  a  referenee 
to  the  law-merchant.  The  chief  justice  of  the  United  Statee, 
in  delivering  the  opinion  of  the  court,  traces,  through  a  yb* 
xiety  of  cases,  the  reasoning  and  the  rules  relative  to  bills  of 
exchange,  and  then  applies  thein  to  an  indorsed  promissory  note 
in  the  case  before  him.  He  says  that  the  indorser  of  the  note 
is  to  be  considered  as  the  drawer  of  a  bill,  and  the  maker  of  a 
note  as  the  acceptor  of  a  bill. 

If,  according  to  our  statute,  and  according  to  universal  uaage, 
wherever  the  law-merchant  prevaUs,  the  indorser  of  a  note  is 
liable  in  like  manner  as  in  the  case  of  inland  bills  of  exchange, 
then  we  are  only  to  inquire  what  demand  of  payment  upon  the 
acceptor  of  a  bill  will  be  sufficient  to  charge  the  drawer  of  the 
bill,  because  the  like  demand  upon  the  maker  of  a  note  will  be 
sufficient  to  charge  the  indorser  of  the  note.  There  can  be  no 
escape  from  this,  conclusion,  for  we  have  the  very  words  of  the 
statute,  that  they  shall  be  liable  in  like  manner.  Now  it  is  the 
settled  rule  of  law,  and  the  settled  usage  of  merchants,  that  if 
a  bill  of  exchange  be  drawn  by  A.  upon  B.  for  such  a  sum,  pay- 
able at  such  a  time,  in  favor  of  0.,  and  no  place  of  payment  be 
designated  in  the  bill,  and  B.  accepts  it  generally,  the  demand 
of  payment,  when  the  bill  comes  to  maturity,  must  be  made 
upon  B.  personally,  or  at  his  place  of  residence.  But  if  he  ac- 
cepts it  specially,  by  saying,  payable  at  such  a  place,  or  at  such 
a  bank  or  bankers,  as  is  usual  with  merchants,  then  payment  is 
to  be  demanded  at  such  a  place,  and  a  demand  and  refusal  of 
the  acceptor  at  the  place  appointed,  will  be  a  sufficient  demand 
to  charge  the  drawer.  It  was  so  decided  by  the  SL  B.  in  Parhet 
V.  Gordon^  7  East,  865,  and  by  the  0.  B.  in  AmbroBe  t.  Hcpwoodt 
2  Taun.  61. 
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There  are  contradiotoiy  cases  in  the  Wngligh  oonrts  in  respect 
to  the  sofficieDoy  of  sach  a  demand,  on  such  a  special  accept- 
ance, if  the  suit  be  against  the  acceptor  of  the  bill,  and  in  re- 
spect to  the  sofficienpy  of  soch  a  demand,  ^here  the  place  of 
payment  is  incoipoiated  in  the  body  of  a  note,  and  the  suit  is 
agaiDst  the  maker  of  the  note.  Fenion  ▼.  Ootindry,  13  East,  469; 
Lyon  V.  Sundins,  1  Campb.  N.  P.  423;  Head  v.  SeweU,  1  Holt,  N. 
P.  363;  Smiih  x.  Dela  Fontaine^  tried  before  Lord  Mansfield  in 
1785,  and  cited  by  Mr.  J.  Hoboyd,  in  Bowe.  y.  TFiZ/ioms,  in  E. 
B  ,iii  1816,  cited  in  note  to  1  Holt,  864;  WcilcM  ▼.  VanSantvoord, 
17  Johns.  248,  are  cases  to  show  that  in  a  salt  against  the  ac- 
ceptor of  a  bill,  a  demand  at  the  place  specified  in  the  accept- 
ance need  not  be  averred  or  shown,  for  that  he  is  liable, 
notwithstanding  each  acceptance,  generally  and  nniversaUy: 
CaOaghan  v.  AykU,  3  Taon.  397;  2  Campb.  N.  P.  649;  and 
Gtumum  v.  8<^imoll,  6  Taan.  344,  are  cases  to  show  that  a  de- 
mand at  the  place  specified  is  necessary  to  charge  the  acceptor, 
and  that  there  was  no  distinction  for  that  purpose  between  the 
dzawer  and  acceptor. 

SoSaunderwn  v.  Bowea,  14  East,  500;  Treooikick  v.  Edurin,  1 
Star]de,N.  P.  468;  Didbinaan  v.  JBoioes,  16  East,  110;  Batoes  ▼. 
Bowe,  in  the  exchequer  chamber,  5  Taon.  30,  are  cases  to  show 
that  if  the  place  of  payment  be  embodied  in  the  note,  a  pre- 
sentment at  the  place  must  be  ayerred  and  shown  to  charge  the 
maker:  Nkholaa  v.  Bowes^  2  Campb.  498;  BuUertvorih  v.  Lord  Le 
Dapencer^  3  Man.  &  Sel.  160,  are  cases  to  show  that  a  demand 
at  the  place  specified,  though  embodied  in  the  note,  is  not 
neoeaaaiy  to  charge  the  maker  of  the  note.  But  I  shall  not 
now  meddle  with  those  cases,  nor  interfere  with  that  con- 
ttoTeny.  It  is  sufficient,  for  the  purpose  of  this  case,  that  all 
the  authoritieB  admit,  without  a  single  exception,  that  if  the 
acceptor  of  a  bill  of  exchange,  containing  in  the  body  of  it  no 
place  of  payment^  accepts,  payable  at  a  particular  place,  a  de- 
mand at  such  a  place  is  sufficient  to  fix  the  drawer;  and 
if  the  acceptor  of  a  bill  stands  in  the  same  situation,  and 
ttBomes  the  same  character  as  the  maker  of  an  indorsed 
note,  and  especially  as  the  maker  of  an  accommodation  note, 
iodoned  and  returned  to  him  for  his  use,  then  the  maker 
of  a  note  so  returned  to  him  may  direct  the  place  of  payment 
eqaaDy  with  the  acceptor  of  a  bill,  and  a  demand  at  such  place 
^  be  sufficient  to  charge  the  indorser.  The  analogy  is  perf  ect, 
the  lesponsibilify  the  same,  the  duties  the  same,  the  reason  the 
nme,  and  the  law-merchant  gOTcms  both  cases  by  the  same 
nnpaitial  rule,  and  with  equal  and  irresistible  application. 
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A  bill  of  exchange  when  presented  to  the  drawee  for  acoepi- 
ance,  is  just  as  perfect,  and  no  more  perfect  than  as  an  aooom- 
modation  note  indorsed  and  retamed  to  the  maker.     It  then 
becomes,  to  use  the  language  of  the  South  Carolina  judges^  in 
a  case  already  cited,  an  order  by  the  indorser  on  the  maker  of 
the  note,  to  pay  the  contents  to  the  indorsee.    And  when  the 
maker  pnts  such  a  note  in  circulation,  or  hands  it  to  a  banlc  for 
discount  for  his  own  use,  the  wit  of  man  cannot  invent  a  raaaon 
why  the  maker  should  not  have  as  good  a  right  to  direct  the 
indorsee  where  to  look  for  payment  as  the  acceptor  of  a  bill 
to  direct  the  payee  where  to  call  for  payment.    It  is  impossible 
to  create  a  distinction,  and,  therefore,  the  rule  must  be  the 
same  in  both  cases.    It  is  then  settled  without  oontradietioii, 
that  the  acceptor  of  a  bill  may  make  a  special  memorandum 
or  intimation,  under  his  acceptance,  where  the  holder  is  to  call 
for  payment,  and  a  demand  at  that  place  is  sufficient  to  di»- 
honor  the  bill,  and  to  fix  the  drawer.    So,  here  the  maker  of 
the  accommodation  note,  when  he  puts  it  in  motion,  may,  by  a 
memorandum  in  the  margin,  at  the  foot,  or  on  the  back  of  the 
note,  or  by  a  letter,  or  memorandum  on  a  separate  paper,  in- 
form the  discounting  bank,  or  the  indorsee,  or  holder,  where 
to  look  for  payment  when  the  note  falls  due,  and  a  demand 
at  such  place  is  sufficient  to  dishonor  the  note  and  fix  the  in- 
dorser.   In  my  opinion,  no  two  oases,  more  entirely  analogoos 
in  the  reason  and  in  the  law  of  them,  can  be  presented  to  the 
human  understanding. 

It  was  said  lately  in  the  English  house  of  lords,  in  the  case 
of  Benson  v.  While^  4  Dow.  888,  that  the  practice  of  accepting 
bills  payable  at  the  banking  house,  or  at  some  particular  place, 
or  by  some  person  other  than  the  acceptor  himself,  has  of  late 
years,  become  uniyersal.  The  practice  was  a  great  convenience 
to  both  holder  and  acceptor;  to  the  holder,  because,  by  having 
a  bill  payable  at  a  house  of  business,  he  is  certain  of  finding 
some  person  who  will  give  him  an  answer,  whether  the  bill  la 
to  be  paid  or  not;  to  the  acceptor,  because  it  facilitates  the 
keeping  accounts,  and  enables  him  to  pay,  where  he  has  the 
means,  and  if  he  should  have  occasion  to  leave  his 


his  acceptor  may  be  paid  in  his  absence.  Lord  Ellenborough, 
also,  in  the  case  of  FenUm  v.  Chundry^  dwelt  much  upon  the 
convenience  and  utiliiy  of  this  mercantile  usage  of  pointing 
out  by  a  memorandum  at  the  time  of  acceptance  of  a  bill, 
where  the  holder  might  call  for  payment.  Acceptors,  says  he, 
may  change  their  residenoe  while  the  bill  is  running,  or  they 
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maj  dwell  at  one  place,  and  carry  on  busineas  at  another. 
l£aDy  pezBonBy  during  the  honrs  when  paymenta  are  naoally 
made,  are  often  occupied  elaewhere  than  at  their  own  honaea, 
and  theieforey  hia  lordahip  obaerres,  it  has  become  a  frequent 
pnetiee  in  order  to  ayoid  inoonvenience  to  the  holder,  for  the 
aeoepior  to  intimate  or  point  out  hia  bank  of  deposit,  or  some 
other  place,  as  hia  house  of  residence,  if  he  may  ao  express  it, 
for  that  purpose.  This  practice,  like  most  other  mercantile 
naagas,  haa  been  dictated  by  common  conyenience,  and  has 
grown  out  of  the  mutual  acoonmiodation  of  the  partiea  con- 
cerned. It  haa  crossed  the  Atlantic,  and  been  adopted  in  our 
own  commercial  cities.  It  equally  accommodated  the  holder 
and  acceptor  of  a  bill,  and  the  holder  and  maker  of  a  note, 
and  any  dedaion  of  thia  court,  disturbing  this  usage,  might 
work  indbdte  mischief,  and  would  be  deeply  to  be  regretted. 

Bat  without  dwelling  longer  on  the  analogy  between  thia  caae 
and  that  of  accepted  bills,  I  shall  now  attempt  to  ahow  that  the 
qoestion  before  us  haa  been  settled  by  cases  in  point,  both  in 
England  and  in  this  country.    The  first  caae  I  ahall  refer  to  ia 
that  of  Saundenon  v.  Judge^  2  H.  Bl.  609,  decided  in  the 
Engliah  court  of  conmion  pleas,  in  the  year  1796.    That  waa  an 
action  on  a  promissory  note  by  the  holder  against  the  indorser. 
At  the  foot  of  the  note  there  was  a  memorandum  made  by  the 
nakar,  that  he  would  pay  it  at  the  house  of  Saunderson  &  Co., 
with  whom  he  had  a  caah  account.    The  note  had  been  negoti- 
ated through  aereral  hands,  and  came  to  the  same  house  of 
Sannderson  &  Co.,  who  were  bankers,  and  holders  of  the  note 
when  it  became  due,  and  plaintiffs  in  the  suit.    The  maker  had 
abaoonded  before  the  note  fell  due,  and  no  demand  was  made 
upon  him,  or  at  his  usual  place  of  abode.    The  question  raised 
on  behalf  of  the  indorser,  was,  whether  it  was  not  incumbent 
on  the  plaintifb  to  prove  a  demand  on  the  maker.    The  court 
decided  that  the  place  of  payment  was  no  part  of  the  contract 
in  that  case,  and  that  the  maker  had  merely  appointed  the 
hooae  of  his  banker  as  the  place  where  he  was  to  be  caUed  upon 
for  payment,  and  where  it  would  be  paid.    It  was  not  necessary, 
they  observed,  that  a  demand  should  be  personal,  it  was  suffi- 
cient if  it  be  made  at  the  house  of  the  maker  of  the  note,  and  it 
iathe  aame  thing,  in  effect,  if  it  be  made  at  the  place  where  he 
appoints  it  to  be  made,  and  aa  they  at  whose  house  it  was  to  be 
paid,  were  themselves  the  holders  of  it,  it  was  a  sufficient  de- 
mand for  them  to  turn  to  their  books,  and  see  the  makar^a  ac- 
count with  them,  and  a  sufficient  refusal  to  find  that  he  had  no 
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effects  in  their  hands.  This  decision  was  unanimons,  and  it 
has  stood  for  upwards  of  twenty-five  years  uncontradicted  and 
unquestioned,  and  it  has  been  uniformly  reoeived  since,  both  in 
England  and  in  this  country,  as  a  clear  and  settled  rule  of  law. 
The  judges  who  decided  it  were  men  of  the  most  distingoished 
reputation,  and  the  names  of  two  of  them  are  familiar  to  all  the 
reading  part  of  the  profession;  I  allude  to  Lord  Chief  Justice 
Eyre  and  Mr.  Justice  Buller. 

The  case  before  us  cannot  be  distinguished  from  that  in  any 
material  degree,  or  so  as  to  divert  or  weaken  the  force  and  ap- 
plication of  its  authority.    The  memorandum  of  the  maker  at 
the  foot  of  the  note  in  Saunderson  v.Judge^  was  made,  no  doubt, 
before  it  passed  out  of  his  hands  to  the  original  payee.     It 
could  not  have  been  made  afterwards,  because,  when  a  promib- 
Bory  note  is  given,  as  that  appears  to  have  been,  for  a  valuable 
consideration,  it  becomes  instantly  the  properly  of  the  payee, 
and  cannot  return  to  the  maker  until  paid.    The  maker  can 
never  write  a  memorandum  on  the  note  after  indorsement,  ex- 
cept in  the  case  of  an  accommodation  note  indorsed  in  blank, 
and  returned  to  the  maker,  to  be  used  by  him  at  his  pleasure, 
and  on  his  own  account.     He  may  then  give  the  direction  as  to 
the  place  of  payment,  by  a  memorandum  on  the  note,  with  per- 
fect safety  and  propriety;  for  as  the  court  said  in 8aunder9(m  v. 
Judge,  the  memorandum  forms  no  part  of  the  contract,  and, 
therefore,  the  indorser,  who  lent  his  name  for  accommodation 
has  no  right  to  complain.    He  has  no  concern  with  thai  direc- 
tion. 

It  is  a  business  entirely  between  the  maker  and  the  party 
who  receives  the  note  for  discount,  and  it  is  for  their  mutual 
accommodation,  as  we  have  already  seen,  that  a  place  of  pay- 
ment should  be  pointed  out.  The  case  of  Saunderson  v.  Judge 
is  therefore  a  most  decided  and  most  respectable  authority  on 
the  point  before  us;  and  it  completely  overthrows  all  the  pre- 
tensions that,  where  no  place  of  payment  is  fixed  in  the  body 
of  the  note,  a  demand  must  be  made  either  on  the  maker  per- 
sonally, or  at  lus  usual  place  of  abode.  These  memoranda  at 
the  bottom,  or  in  the  margin  of  a  note,  are  quite  common,  and 
they  are  understood  as  a  mere  indication  of  the  place  of  appli- 
cation for  payment,  and  a  mere  direction  for  the  convenience 
of  the  maker  and  holder.  They  constitute  no  part  of  the  note. 
The  contract  is  complete  and  perfect  without  them.  So  it  has 
been  ruled  repeatedly  in  the  EngUsh  courts:  Price  v.  Mikhdl, 
4  Gampb.  N.  P.  200;  Bichards  v.  Lord  Mibmgiofi,  1  Holt,  N.  P. 
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CCl.  note.  Bat  they  are  sufficient  to  gmde  the  holder,  and 
direct  him  to  a  proper  place  to  demand  payment.  If  the  maker, 
instead  of  mAlriiig  the  memorandmn  on  the  note,  had  sent  a 
letter  with  the  note  to  the  Bank  of  America,  and  informed  them 
tliat  he  should  shortly,  and  before  the  day  of  payment,  remove 
to  sach  a  place  in  the  city  of  New  Tork,  or  to  Newbnrgh  or  tc 
PoQghkeepsie,  or  would  proTide  funds  at  such  a  place  to  pay 
the  note,  a  demand  there  would  have  been  sufficient,  seeing 
that  the  note  itself  was  silent  as  to  the  place  of  payment.  All 
that  the  law  requires  of  the  holder  is  good  faith  and.  due  dili- 
gence in  seeking  to  demand  payment  when  the  note  becomes 
doe.  When  the  note  does  not  provide  a  place  of  payment,  the 
maker  may  fix  the  place  of  payment  when  he  pleases;  and  any 
place  which  he  designates  with  good  faith  becomes,  quoad  hoc^ 
or  in  reepect  to  that  particular  contract,  his  place  of  residence. 
Hie  next  case  which  I  shall  mention  as  being  perfectly  in 
point,  is  that  of  the  State  Bank  v.  ffurd,  12  Mass.  172,  decided 
in  the  supreme  court  of  Massachusetts  in  1816.  That  was  a 
suit  by  the  State  Bank,  as  holder,  against  the  indorser  of  a 
promiasoiy  note.  The  note  was  made  payable  at  the  State 
Bank,  but  as  the  counsel  and  the  court  seemed  equally  to  have 
umimed  that  a  demand  upon  the  maker  was  necessary  in  order 
to  charge  the  indorser,  the  question  arose  as  to  what  was  suffi- 
cient demand,  and  the  opinion  of  the  court  on  the  question  goes 
the  whole  length  of  the  English  doctrine.  The  case  states  that 
bonk  notices  were  left  for  the  maker,  and  for  the  defendant,  as 
indorser,  at  one  Metcalfs  shop,  in  Gomhill,  Boston,  *'  by  direc- 
tion of  the  said  Larkin  and  Hurd  (the  maker  and  indorser),  re- 
^eetiYely."  The  reporter  has  not  stated  this  matter  of  fact 
with  sufficient  explanation,  and  the  want  of  precision  in  the 
Bcntence  led  the  counsel  in  the  case  before  this  court  to  assume 
that  the  place  of  payment  had  been  designated  by  the  joint  act 
of  maker  and  indorser.  But  I  think  this  could  not  possibly 
have  been  the  fact,  and  the  words  do  not  necessarily  warrant 
that  construction;  and  it  is  evident  that  neither  the  reporter  nor 
the  court  understood  the  fact  so.  The  sentence,  when  read  and 
examined  according  to  the  rules  of  sound  criticism,  and  by  tak- 
ing the  parts  of  it  distributiTely,  according  to  the  use  of  the 
woid  "  respectively,''  reddendo  singula  (singulia  it  clearly  means 
that  the  maker  gave  direction  that  the  demand  as  to  him  should 
he  made  at  Metcalfs,  and  the  indorser  gave  direction  that  the 
notice  as  to  him  should  be  given  at  Metcalf 's.  How  they  hap- 
pened to  fix  upon  the  same  place  it  is  difficult  to  know,  and  idle 
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to  oonjeotore;  but  it  is  extremely  improbable  that  the  maker 
and  indorser  should  have  entered  into  an  agreement  with  each 
other,  that  the  demand  upon  the  one  to  pay,  and  the  notice  of 
his  default  to  the  other,  should  be  given  at  the  same  place.  The 
subject  of  directing  a  demand  upon  the  one,  in  order  to  fix  the 
debt  upon  the  other,  was  the  one  of  all  others  the  least  likely 
to  invite  a  drawer  and  indorser  to  act  in  friendly  concert.  The 
moment  a  suggestion  was  dropped  of  stopping  payment  and 
charging  the  indorser,  the  latter  would  naturally  put  himself  in 
a  posture  of  defense,  and  instead  of  arranging  the  form  and 
manner  of  the  notioe,  he  would  be  on  the  alert  to  ward  off  the 
blow,  and  to  secure  himself.  The  whole  supposition  strikes  me 
as  equally  improbable  and  absurd. 

But  the  respectable  reporter,  Mr.  l^g,  must  have  known 
better  than  any  other  person  what  was  intended  by  this  state- 
ment of  the  case;  and  we  have  in  the  marginal  note  his  com- 
mentary on  his  own  text.  He  gives  the  substance  of  the 
authority  in  these  words:  "Where  a  promisor  appointed  a 
place  to  notify  him  of  his  note  falling  due,  a  notice  duly  left  at 
such  place  was  holden  sufficient  to  charge  the  indorser."  And 
the  decision  of  the  court  takes  no  notice  of  any  consent  to  the 
place,  or  appointment  of  such  place,  by  the  indorser,  who  was 
the  defendant  in  the  suit;  but  they  put  their  opinion  exclusively 
and  entirely  upon  the  fact  that  the  maker  of  the  note  had  desig- 
nated in  a  way  distinct  from  the  note  itself  the  place  wheie  he 
was  to  be  called  upon  for  payment.  The  court  say  that  **  the 
agreement  of  the  promisor  that  notice  left  for  him  at  a  certain 
shop  in  Boston  should  be  equivalent  to  a  formal  demand  upon 
him,  removed  the  necessity  of  resorting  to  his  house  or  place  of 
business  to  make  such  demand;  and  his  failure  to  pay  on  such 
notice  rendered  the  indorser,  who  had  seasonable  information, 
absolutely  liable."  This  is  all  that  the  court  say  on  this  sub- 
ject, and  they  do  not  put  the  cause  upon  the  fact  of  any  joint 
.consent,  nor  do  they  even  so  much  as  allude  to  any  consent  of 
ihe  indorser. 

This  case,  then,  like  the  one  in  the  0.  B.,  is  entirely  applica- 
ble, and  it  comes  to  us  with  the  weight  of  authority.  We  have 
the  same  decision  on  the  same  point,  by  two  courts  of  the  first 
character  on  both  sides  of  the  Atlantic.  And  it  is  worthy  of 
notice  that  the  courts  were  unanimous,  and  treat  the  question 
as  one  perfectly  plain  and  easy  of  solution.  I  should,  then, 
certainly  think  that  I  was  bound  to  apologise  to  this  court  for 
having  dwelt  so  long  upon  the  case,  if  I  had  not  found  a  snffi- 
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cient  ezome  in  the  exalted  station  of  the  individual  who  xaiaea 
ibe  objection,  and  in  the  dintiitgniflhed  xankof  the  oonnsel  whom 
lie  has  employed  to  support  it. 

The  doctiine  laid  down  in  the  English  case  of  Saunderaon  t. 
Jud^j  has  not  only  been  adopted  in  Massachusetts,  in  the  case 
just  cited,  but  it  has  been  leoeiTed  and  recognized  as  sound  law 
in  the  courts  of  other  states.    Judge  Southard  of  New  Jersey, 
1  Sooth.  25,  in  one  of  his  judicial  decisions,  refers  to  it  as  his 
anthozity  when  he  is  speaking  of  a  demand  upon  the  maker 
soffident  to  fix  the  indorser.    Mr.  Justice  LiTingston,  also,  in 
deliTering  the  opinion  of  our  supreme  court,  in  1804,  in  the 
case  of  Stewart  v.  Eden,  2  GaL  121  [2  Am.  Dec.  222],  and  hiying 
down  the  rule  as  to  the  sufBciency  of  a  demand  upon  the  maker, 
dies  and  adopts  that  veiy  authority.    So,  Chief  Justice  Tbomp- 
flOQ,  in  delivering  the  opinion  of  the  supreme  court,  in  the  case 
ol  Andenon  ▼.  Drake,  14  Johns.  114  [7  Am.  Dec.  442],  declares 
the  settled  law  to  be,  that  a  demand  of  payment  at  the  place 
vhere  the  note  was  payable  is  enough  to  charge  the  indorser, 
«od  he  slso  ref  era  as  his  authority  to  this  veiy  case  of  Baunder* 
am  T.  Judge.    He  says,  that  where  no  particular  place  is  ap- 
pomted  for  payment,  the  holder  must  find  the  maker.    These 
words  he  uses  on  citing  the  case  of  Saunderaon  v.  Judge,  and  it 
shows  evidently  that  he  had  the  doctrine  of  that  case  in  his 
mind,  and  meant  that  the  maker  was  to  be  sought,  if  the  maker 
had  not,  within  the  sense  of  that  case,  appointed  a  place  of  pay- 
ment   The  late  chief  justice  further  observed  that  if  the  maker 
bad  lemored  out  of  the  state,  a  demand  at  the  place  within  the 
state  where  the  note  was  given  was  sufficient.     This  is  a  just 
and  reasonable  limitation  of  the  extent  of  the  demand,  and  one 
wonld  think  it  was  sufficient  to  put  to  flight  all  those  extreme 
cases  about  appointing  the  place  of  payment  at  Charleston,  or 
New  Orleans,  or  Calcutta,  which  the  fancy  of  the  learned  coun- 
sel suggested,  in  order  to  give  to  the  usage  an  alarming  appear- 
ance, and  when  we  now  consider  that  this  doctrine  of  the 
English  law  has  never  in  one  single  instance  been  questioned, 
either  at  home  or  abroad,  and  when  we  consider  what  a  deep 
loot  it  has  taken  in  these  United  States,  and  under  what  a  vener- 
able sanction  it  has  been  received  and  incorporated  into  the 
mercantile  law  of  the  land,  we  are  certainly  called  upon  to  make 
too  costly  a  sacrifice  of  our  usages  and  customs,  if  not  of  our 
leaaon  and  judgment,  merely  to  relieve  the  indorser  in  this  par- 
ticnlar  case.    Even  if  the  question  was  doubtful  in  our  minds, 
I  should  think  that  the  unanimous  opinion  of  so  learned  and 
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respectable  a  tribonal  as  the  supreme  court  of  this  state  would, 
of  itself,  be  sufficient  to  turn  the  scale. 

The  law-merchant,  relative  to  bills  of  exchange  and  indorsed 
notes,  and  commercial  paper  generally,  is  not  the  law  of  this 
state  only,  bat  of  all  the  states  of  the  Union,  and  of  all  the 
commercial  nations  of  Europe.    The  maker  and  indorser  of  a 
note,  and  the  drawer  and  acceptor  of  a  bill,  are  subject  sab- 
stantially  to  the  same  rules  and  conditions  in  one  country  as  in 
another.    The  law-merchant,  says  Malynes,  in  the  time  of  King 
James,  is  a  ''  customary  law,  approved  by  the  authoiiiy  of  all 
kingdoms  and  commonwealths,  and  not  a  law  established  bj  the 
sovereignty  of  any  one  prince/'    It  is  the  most  rational  and  the 
most  liberal  of  all  codes,  and  prevails  evexywhere  within  the 
region  of  conmieroe.    I  may  refer,  as  an  example,  to  the  new 
commercial  code  of  France,  which  was  only  a  digest  of  the  for- 
mer law  of  France  on  the  subject,  and  which  establishes^  with 
much  minate  precision,  the  same  roles  which  prevail  in  the 
English,  and  in  our  law,  relative  to  bills  and  notes.    There 
must  be  the  same  demand  apon  the  maker,  and  the  same  notice 
to  the  indorser,  and  the  code  points  ont  where  the  demand  must 
be  made  by  the  notaries.    It  must  be  made  at  the  domicile,  or 
place  of  residence  of  the  party.    The  word  "  domicile  "  in  the 
French  law,  according  to  Mr.  Duponceau,  the  learned  trans- 
lator of  the  French  commercial  code,  has  a  general  and  a  par- 
ticular meaning.    In  the  former  case  it  means  the  party's  usual 
place  of  residence;  but  in  the  language  of  legal  practice  it  sig- 
nifies a  specific  place  of  abode,  declared,  assumed,  or  pointed 
oat  by  the  instrument  or  contract.    For  the  parpose  of  a  par- 
ticular contract,  the  parties  elect  their  domiciles  at  such  or  such 
places,  and  a  summons  regularly  served  at  the  place  of  the 
elected  domicile  is  sufficient.    So,  he  says,  a  bill  of  exchange, 
when  not  payable  at  a  particular  place  or  domicile  of  the  ac- 
ceptor, as  where   funds   happen  to  be   lodged   in  another 
place,  is  asually  accepted  in  this  form:  Accepted  at  Bordeaux, 
payable  at  the  domicile  of  A.  B.,  merchant  in  Nants.     The 
legal  effect  of  this  special  acceptance  is  that  the  demand  and 
protest  must  be  made  at  Nantz,  and  not  at  Bordeaux:  Vide  Da- 
ponceau's  translation  of  the  Code  de  Commerce,  art.  128,  IGl, 
173,  in  the  American  Beview,  vol.  2,  appendix,  110,  note  60; 
118,  note  66. 

The  court  will  perceive  that  the  French  law  is  precisely  the 
same  as  the  English  on  this  subject,  and  where  the  place  of 
paymert  *>  not  ^xed  in  the  contract  itself,  it  is  no  part  of  tbe 
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oostnci.  The  maker  or  acceptor,  who  has  at  all  tixftes  a  peifeot 
right  to  shift  his  domiciley  or  place  of  residence,  as  often  as  he 
pleases,  maj,  ss  a  matter  of  course,  and  to  suit  his  conyenience, 
or  to  suit  the  conyenience  of  the  holder,  point  oat  the  place 
where  he  will  be,  or  where  he  will  proTide  fands  to  meet  the 
pBjment,  and  soch  place  becomes  in  rei^>ect  to  that  contract, 
his  place  of  residence,  and  a  demand  upon  him  there  is  sufficient. 
To  conclude,  then,  I  think  that  the  following  propositions 
axe  well  founded: 

1.  That  the  bank  had  a  right  to  presume  that  the  memorandum 
in  the  margin  of  the  note  was  made  with  the  knowledge  and 
consent  of  the  indorser,  inasmuch  as  it  was  an  accommodation 
note,  indorsed  in  blank,  and  handed  back  to  the  maker,  and 
tzattsmitted  bj  him  to  the  bank  to  take  up  a  similar  note,  drawn 
and  indorsed  by  the  same  parties.  But  whether  the  memoran- 
dum was  made  with  or  against  the  consent  of  the  indorser,  is 
immaterial  in  respect  to  the  bona  fide  holder  who  came  by  the 
note  in  the  course  of  business,  and  for  a  fair  and  valuable  con- 
aidention,  without  notice  of  any  objection  on  the  part  of  the 
mdoiBer.  The  demand  upon  the  maker,  in  pursuance  of  the 
memorandum  must  be  equally  valid  and  binding  upon  the  in- 
doiaer  in  either  case;  and  this  upon  established  principles  of 
law,  in  respect  to  commercial  paper. 

2.  That  the  note,  when  indorsed,  became,  by  the  words  of 
our  statute,  and  by  the  general  law-merchant,  likened  to  an  in- 
land hill  of  exchange,  and  the  parties  were  rendered  liable  in 
like  manner.  It  followed,  therefore,  that  the  maker  of  the  note, 
after  it  was  indorsed  in  blank,  and  returned  to  him  for  his  use, 
stood  in  the  character  of  an  acceptor  of  a  bill,  with  equal  rights 
and  responsibilities,  and  he  had  authority  to  designate  the  place 
of  payment,  as  none  was  mentioned  in  the  note.  That  the  ac- 
ceptor of  a  bill  has  such  a  right,  is  everywhere,  and  by  every 
penon  admitted. 

3.  That  such  a  memorandum,  made  out  of  the  body  of  the 
note,  and  being  a  mere  intimation  of  the  place  of  payment,  was 
no  pert  of  the  contract;  but  it  was  sufficient  to  justify  the  holder 
to  can  at  such  a  place  for  payment,  and  being  refused  he  had  a 
light  to  look  to  the  indorser.  This  is  a  clear,  settled  rule  in 
England,  and  it  has  been  repeatedly  recognized  in  this  country 
andin  this  state. 

Nothing,  in  my  humble  judgment,  can  be  more  reasonable, 
nothing  clearer,  nothing  better  established  than  these  rules; 
and  I  am  aecordingly  of  opinion,  that  on  either  of  these  grounds. 
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the  judgment  of  the  supreme  court  was  correot,  and  that  it  ought 
to  be  affirmed 

MoMabteh,  Paihb,  and  BosBraBAiniSy  senators,  were  of  the  aame 
opinion. 

B.  SxiHxnEBy  Senator.  In  determining  this  cause,  we  are  to  take 
into  consideration  the  situation  of  the  parties  at  the  maVittg  of 
the  note  in  question,  the  nature  of  the  indorser's  contract,  the 
alteration,  if  any,  which  has  been  made  in  it  by  the  appoint- 
ment of  a  place  of  payment  in  the  maker's  memorandum,  and 
the  effect  of  such  alteration  upon  the  liability  of  the  indorser. 

At  the  making  of  the  note,  both  the  drawer  and  indorser 
resided  in  Albany,  where  they  still  reside,  and  as  the  note 
specified  no  place  of  payment,  the  law  imposed  upon  the  holder 
the  necessity  of  demanding  it  of  the  maker  personally,  or  ai 
his  residence.  The  indorser's  contract,  then,  was  io  pay  to  the 
holder  the  amount  of  the  note,  in  case  of  default  on  the  part  of 
the  maker,  proTided  payment  should,  in  due  time,  be  demanded 
of  the  maker  personidly,  or  at  lus  residence,  and  provided 
notice  of  non-payment  should  be  duly  transmitted  to  the 
indorser. 

The  memorandum  made  by  James  Kane,  transferred  the 
place  of  payment  to  the  Bank  of  America,  and,  in  my  opinion, 
was  a  material  alteration  of  the  indorser's  contract.  It  was 
contended  on  the  argument  of  this  cause,  and  has  been  so  de- 
cided by  the  supreme  court,  that  the  place  of  payment  is  no 
part  of  the  contract,  and  that,  therefore,  the  memorandum  did 
not  alter  the  contract  as  between  the  immediate  parties  to  the 
note.  I  cannot  assent  to  this  proposition.  On  the  contrary,  it 
appears  to  me  that  the  place  of  payment,  next  to  the  sum 
payable,  is  the  most  essential  part  of  the  contract;  for  on  its 
proximity  or  remoteness  must  depend,  in  point  of  time,  the 
indorser's  knowledge  of  non-payment,  which,  in  most  cases, 
must  to  him  be  a  matter  of  great  importance.  And  I  appre- 
hend that  a  merchant  of  this  city,  when  about  to  indorse  nego- 
tiable paper,  would  deem  the  contract  into  which  he  was  enter- 
ing as  materially  different,  whether  the  note  was  made  payable 
at  Albany  or  at  New  Orleans.  He  would,  undoubtedly,  take  into 
consideration,  in  estimating  the  responsibility  he  was  to  incur, 
that  in  the  one  case  he  would  receive  notice  of  his  liability,  in 
case  of  dishonor,  the  same  day;  but  in  the  other,  not  untO 
twenty  or  thirty  days  after  he  became  charged  with  the  amount. 
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On  a  careful  ezaminaiion  it  will  be  found,  that  the  aathor- 
itiee  died  hj  the  sapreme  court  do  not  warrant  the  doctrine 
contended  fur;  it  seems  to  haTe  grown  out  of  the  opinion  of 
the  court  of  G.  B.,  in  the  case  of  Saundenon  ▼.  Judge^  2  H.  Bl. 
509.  But  that  part  of  their  opinion,  in  which  it  is  held  that 
the  place  of  payment  is  no  part  of  the  contract,  is  wholly  extra* 
judicial,  a  mere  dictum^  unsupported  by  authority,  not  called 
&ir  by  the  aubject-matter,  and  inconsistent  with  the  judgment 
ghren  in  the  cause.  That  diatam  has  also,  in  effect,  been  orer- 
rnled  bj  the  same  court,  in  the  cases  of  AmJbro9e  ▼.  Hopwood^  2 
Turn.  16;  CaUag^umY.AyleU,  3  Id.  897;  and  Oammanr.  SchmoU, 
5  Id.  8M;  and  by  the  court  of  king's  bench,  in  the  cases  of 
Smmdermm  t.  Bowea,  14  East,  500;  and  Tidmarsh  t.  Orover,  1 
Vjul  &  Sel.  736,  cited  on  the  argument,  in  each  of  which  cases. 
And  particularly  in  the  last,  the  place  of  payment  was  held  to 
be  amatesial  part  of  the  contract.  The  case  of  SaunderBon  t. 
Jvdge  is  also  inapplicable,  because  there  can  be  no  doubt  that 
the  memorandum  at  the  foot  of  the  note,  designating  the  place 
of  payment,  was  made  by  Sharp,  the  maker,  prior  to  the  in- 
donement  by  Judge,  and  of  course  with  his  assent. 

The  case  of  Drapp  t.  Speerman,  3  Esp.  67,  is  not  only  a  nigi 
prtas  dedaion,  but  is  wholly  done  away  by  the  case  of  Saunder^ 
am  T.  Bowes.  The  case  of  Price  ▼.  MUcheU,  4  Gampb.  200,  is 
ualike  the  present,  inasmuch  as  the  memorandum  in  the  margin 
was  not  signed,  and  did  not  profess  to  designate  the  place  of 
psymeat,  but  only  to  point  out  the  maker's  residence;  and  even 
in  that  case,  Gibbs,  chief  justice,  in  delivering  the  opinion  of 
the  court,  obsenred  that  if  the  words  had  been  inserted  in  the 
body  of  the  note,  they  would  have  formed  part  of  the  contract. 
Nor  is  the  doctrine  supported  by  the  case  of  WolcottY,  VanSanl' 
wood,  17  Johns.  248,  which  has  been  cited.  The  chief  justice, 
in  his  opinion  in  that  case,  which  was  concurred  in  by  a  major- 
ity of  the  court,  does,  indeed,  say  **  that  the  time  and  place  of 
psjment  are  merely  modal,  forming  no  essential  part  of  the 
contact;"  but  he  must  be  imderstood  as  speaking  with  refer- 
ence to  the  maker  or  acceptor;  for  in  the  language  of  Yan  Ness, 
J.,  in  the  same  case,  *'  it  is  acceded  on  all  hands,  and  the  posi* 
iion  is  too  plain  to  be  denied,  that  in  order  to  charge  the  in- 
doiaer,  a  demand  at  the  place  of  payment  is  indispensable,  and 
that  the  neceesiiy  of  such  demand  is  created  by  the  terms  of 
the  note."  Or,  in  other  words,  that  as  to  the  indorser,  the 
place  of  payment  is  a  material  part  of  the  contract;  and  in  that 
tery  case,  tiie  court  held  the  place  of  payment  so  far  material 
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in  an  action  against  the  acceptor,  as  to  require  proof  of  present- 
ment at  the  place  of  payment,  and  in  default  of  it,  that  the 
maker  could  not  recoTer  damages  and  costs.    That  such  must 
be  the  true  rule  is  also  dear  from  the  effect  produced  hy  the 
maker's  memorandum  in  this  case  upon  the  rights  and  liabili- 
ties of  the  parties.    It  authorized  the  holder  to  present  the 
note  for  payment  at  the  Bank  of  America,  where,  as  originally 
drawn,  he  bound  himself  to  pay,  in  the  cTent  of  non-payment, 
on  a  demand  being  made  of  the  maker  personally,  or  at  his 
residence.    By  the  addition  of  the  memorandum,  he  is  made 
liable  upon  a  demand  of  payment  at  New  York,  which,  but  for 
that  memorandum,  would  have  been  perfectly  nugatory.    It 
rendered  valid  a  notice  of  non-payment,  whidi  was  receired 
one  or  two  days  later  than  that  which  he  contemplated  at  the 
time  of  his  indorsement,  a  circumstance  by  which  he  does  not, 
indeed  appear  to  haye  been  injured,  but  which  certainly  in» 
creased  his  risks,  and  lessened  his  prospects  of  indemniiiy. 

That  a  written  instrument  may  be  varied  by  a  memorandHm  in 
the  margin,  and  that  the  terms  of  such  memorandum  are  enti- 
tled to  the  same  efficacy  as  if  they  had  been  contained  in  the 
body  of  the  instrument,  is  established  by  the  cases  of  8trr  t. 
Meioalf,  4Campb.  217;  I¥ecaihickY.  Edwin,  1  Stark.  469;  IlMr. 
Smith,  U  Johns.  868,  and  Jonea  v.  Fades,  4  Mass.  244.  The 
latter  is  yery  much  in  point.  Failes  had  indorsed  a  note  made 
by  one  01app>  for  six  hundred  and  eighty  dollars,  at  the  lottom 
of  which,  inclosed  in  brackets,  was  written  these  words:  **  For- 
eign bills."  In  an  action  against  the  indorser,  it  was  held  by 
the  court,  that  it  must  be  presumed  that  the  words  in  backets 
were  written  by  the  drawer  of  the  note;  that  it  was  immaterial 
whether  they  were  part  of  the  original  contract,  or  adied  in 
explanation  of  it;  that  in  either  case,  they  were  binding  on  the 
parties,  as  fully  as  if  they  had  been  inserted  in  the  body;  and 
that  the  note  was  therefore  payable  in  foreign  bills,  and  not 
negotiable.  For  these  reasons,  I  am  of  the  opinion  that  the 
original  contract  was  materially  altered  by  the  memorandum. 

But  even  if  it  was  not  altered,  it  would  be  equally  fatal  to 
the  defendants;  for  if  the  original  contract  was  untouched  by 
the  memorandum,  then  the  demand  of  payment  ought  to  hats 
been  made  of  the  maker  personally,  or  at  his  residence,  which 
was  not  done;  and  on  that  ground,  the  indorser  was  not 
charged.  The  indorser's  contract  having  been  thus  altered  in 
a  material  part,  without  his  knowledge  or  assent,  he  wastherebj 
discharged  from  all  farther  responsibility.  The  rule  that  a  maa 
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is  not  to  be  held  to  a  oontraot  whieh  has  been  varied,  without 
his  waaent,  is  perfeotlj  well  settled;  and  if  an  instance  can  oocnr 
where  it  ought  to  be  applied  with  peculiar  strictness,  it  is  that 
of  a  mretjj  in  which  favorable  light  the  plaintiff  in  error  is  en- 
titled to  be  viewed :  Claaon  y.  Mbrria,  10  Johns.  688.  And  in 
mj  view  it  is  whoUj  immaterial,  whether  the  indorser  has  been 
piejudioed  by  the  alteration  or  not.  The  case  of  Ludlow  t. 
Simcnd,  in  this  court,  2  Cai.  Cas.  80  [2  Am.  Dec.  291],  oon- 
finna  this  position;  and  is  not  less  conformable  to  strict  justice 
than  to  the  rules  of  law.  It  was  there  held  bj  the  unanimous 
opinion  of  this  court,  that  a  surety  was  not  bound  beyond  the 
strict  terms  of  his  contract;  and  although  in  that  case  the  de- 
Tiaiion  from  those  terms  was  not  shown  to  be  injurious,  but,  on 
the  contrary,  was  probably  beneficial  to  the  surety,  yet  he  was 
diaehaiged  by  it.  We  are  not  to  abandon  those  great  princi- 
ples of  natural  justice,  which  are  engrafted  in  the  law,  because 
the  application  may,  in  particular  cases,  be  deemed  rigorous; 
bat  whenever  they  apply,  they  must,  for  the  sake  of  uniform- 
ity and  certainty,  be  rigidly  adhered  to. 

If  the  view  I  have  taken  of  this  subject  be  correct,  it  is  un- 
oeoesaaiy  to  examine  the  other  points  made  in  the  argument. 
Bat  as  it  has  been  held  by  the  supreme  court,  and  contended 
hoe,  that  the  maker  was  authorized,  without  consulting  the  in- 
doner,  to  appoint  the  place  of  payment  at  the  Bank  of  America, 
and  that  a  demand  at  that  place  is  sufficient  to  charge  the  in- 
doraer,  I  shall  briefly  advert  to  the  grounds  on  which  that  posi- 
tion  has  been  maintained.    It  is  said  that  as  the  acceptor  of  a 
hOl  d  exchange  may  make  his  acceptance  payable  at  a  partic- 
ular place,  the  bill  itself  being  silent,  so  may  the  maker  of  a 
promissory  note,  who  is  regarded  in  the  same  light  as  the  ac- 
copior  of  a  biU.    No  solid  argument  can  be  drawn  from  this 
sooioe,  because  the  analogy  is  not  complete  until  the  bill  is 
Mtnally  accepted;  and  the  right  of  the  acceptor  to  prescribe 
the  tezms  in  which  he  will  contract  to  pay,  only  proves  that  the 
maker  of  a  note' may  draw  it  in  such  manner  as  to  meet  his  own 
views,  a  point  which  is  too  plain  to  be  denied;  but  which  differs 
vevy  widely  from  vaiying  the  note  after  accepted,  or,  as  in  this 
cue,  after  indorsement,  which  in  point  of  principle  is  the 
■ime,  and  that  without  the  knowledge  of  the  acceptor,  or  the 
inderaer. 

The  position  has  also  been  placed  on  the  authority  of  the 
Stale  Bank  v.  Surd,  12  Mass.  172,  in  which  case  it  is  supposed 
^  the  supreme  court  of  Massachusetts  have  recognised  the 
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principle  contended  for.  From  the  report  of  that  case,  I  have 
no  doubt  that  the  place  of  payment  and  demand,  was  Taried 
from  that  specified  in  the  note,  by  the  joint  agreement  and  di- 
rection of  both  maker  and  indorser;  while,  in  this  case,  the  gist 
of  the  indorser's  complaint  is,  that  the  alteration  was  made 
without  his  knowledge  or  assent.  That  case  is  also  undezBtood 
in  this  way  by  Mr.  Bigelow,  in  his  valuable  digest  of  the  Mas* 
sachusetts  reports;  and,  indeed,  upon  any  other  principle,  it 
would  be  absurd. 

Another,  and  certainly  the  most  plausible  argument  in  sup- 
port of  the  maker's  authority  to  fix  the  place  of  payment,  is 
that,  as  he  had  the  power  to  alter  it  by  removal  or  by  absence 
from  ^is  usual  residence,  he  was  also  authorized  to  do  so  by 
written  stipulation,  or,  in  the  language  of  the  supreme  court, 
***  that  he  could  do  by  agreement,  whatever  he  could  do  by  his 
locomotive  powers."  A  conclusive  answer  to  this  reasoning  is, 
that  the  indorser,  in  case  of  removal,  would  be  equally  ap- 
praised of  the  place  of  demand.  In  case  either  of  absence  or 
removal,  he  would  have  no  right  to  complain,  because  it  "was  a 
part  of  his  original  contract,  and  must  have  entered  into  his 
estimation  of  the  hazards  he  was  about  to  incur  at  the  time  of 
making  it.  Nor  is  there  anything  growing  out  of  mercantile 
usage,  or  the  commercial  law  to  confer  this  power  on  the 
maker.  It  is  now,  for  the  first  time,  brought  forward  in  oar 
courts,  and,  if  sanctioned,  its  consequences  would  undoubtedly 
be  mischievous.  The  indorsers  of  notes,  specifying  no  place 
of  payment,  would  be  unable  to  calculate  with  any  degree  of 
certainty,  where  notice  of  non-payment,  in  case  of  such  an 
event,  ought  to  be  received  by  them;  and  they  would,  there- 
fore, be  subjected  to  hazards  and  responsibilities,  unforeseen  at 
the  time  of  indorsement,  and  not  to  be  guarded  against  by 
common  prudence;  for,  if  the  maker  in  the  present  case  had 
the  power  to  appoint  New  York,  as  the  place  of  payment,  he 
might  also  have  appointed  any  other  place,  however  remote,  as 
there  could  be  no  limits  prescribed  to  the  exendse  of  that 
power,  but  his  own  inclination. 

The  supreme  court  aware  of  this  objection,  and  perceiving 
the  great  evils  which  might  result  from  allowing  this  authority 
to  the  maker,  have  intimated  **  that  if  he  should  appoint  a  place 
of  payment  so  remote  as  to  impose  an  unreasonable  risk  on  the 
indorser,  it  might  be  considered  a  fraud  upon  him."  Bat  the 
uncertainly  of  such  a  rule,  which  would  refer  the  decision  of 
each  case  to  its  particular  circumstances,  and  to  the  diseretioii 
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of  the  oonrte,  would  afford  bat  a  slight  remedy  to  the  anticipated 
abases.  I  gxeatlj  prefer  the  simple  and  reasonable  maxim^  thai 
ereiy  altention  of  the  indorser's  contract  in  a  part^  which,  in 
anj  event ,  may  become  material^  without  his  approbation,  shall 
diflcfaaige  his  liability.  This  rule  is  definite  and  certain;  and» 
in  mj  judgment,  is  not  only  founded  on  sound  principles  of 
law,  but  absolutely  essential  to  the  security  of  indorsers  and 
soretiea.  No  injury  can  result  from  it;  for  its  only  effect  will 
be  to  apprise  the  indorser  of  the  proceedings  of  the  maker,  and 
to  leqdre  his  assent  to  CTery  part  of  a  contract  by  which  hia 
lights  and  liabilities  are  to  be  tested,  and  which  may  erentuaUy 
haToan  important  bearing  upon  his  property  and  credit.  I  am, 
leooidiDgly,  of  opinion  that  the  judgment  of  the  supreme  court 
is  erroneous,  and  ought  to  be  rcTersed. 

Assxnr,  BAmnnc,  Bougk,  Bowra,  Dudlxt,  Eyaxs,  Lonaxs^ 
LnurasioH,  Louvsbdby,  Lyhdx,  Milbb,  Moobbs,  Mobb,  Towxomd, 
Wqjws,  YaTBB  and  Young,  senators,  concurred. 

This  being  the  opinion  of  the  majority  of  the  court  (for  re- 
Tening,  18;  for  affirming,  10,)  it  was  thereupon  **  ordered  ad* 
judged  and  decreed,  that  the  judgment  of  the  supreme  court 
^  leTersed,  and  that  the  plaintiff  in  error  be  restored  to  all 
tiusgs  he  has  lost  thereby.  And  it  is  further  ordered  and  ad* 
judged,  that  the  defendants  in  error  pay  to  the  plaintiff  in  error 
bis  oosts  and  charges  in  and  about  prosecuting  his  writ  of  error, 
ttd  that  the  record  be  remitted,*'  etc. 

Judgment  of  reversal. 

This  ease  ia  of  eztenaive  applicatum  regarding  thealtezatioa  in  notes  which 
vin  render  them  void  aa  to  certain  parties.  Not  only  is  it  a  leading  caae  in 
Nev  York,  hot  it  ia  regarded  aa  sooh  in  other  atatea.  In  late  adjadicationa 
tbe  oootta  have,  on  thia  pointy  relied  on  it;  aa  in  Greenfield  Bank  ▼.  Slawell^ 
123  Man.  196;  &  C,  25  Am.  Bep.  67;  Glover  v.  Bobbms,  49Ahk  219;  8.  C, 
39  Am.  Bepi  274;  CHOeepie  ▼.  KeUeg,  41  Ind.  158;  fferrkh  ▼.  Baidwm,  17 
Mam.  209. 

t^anuL  Buuk — ^The  general  role  ia  that  any  material  alteration  in  a  writ- 
ten oontraet,  made  without  theoonaent  of  the  party  aoaght  to  he  charged 
^^tereoD,  at  any  time  after  ita  execution  by  him,  renders  it  void  aa  to  him, 
efen  in  the  hands  of  an  innocent  holders  Angle  ▼.  N,  W,  MiOwU  L\ft  InauT' 
<»<e  Co., 92  U.  &  Z30iGreenfiM  BankY.  SUnoeU,  123Maaa.  196;  &  C,  25 
ia.  Bep.  67;  Warrington  v.  Sarly,  2  EL  &  BL  763;  Draper  v.  Wood,  112 
Man.  315;  8,  C,  17  Am.  Bep.  62;  Brown  v.  Straw,  6  Neh.  537;  Benedict  v. 
CWm,  49N.  Y.  396;  WaU  ▼.  Pomeroy,  20  Mich.  425;  Holmee  v.  Trumper, 
22Id.427;Jrtttery.  i^ttOey,  26  Id.  249.  Thegrouid  of  the  role  aeema  to  h» 
(^uefly  that  the  alteration  destroya  the  identity  of  the  contract;  and,  there- 
fore, if  a  party  to  the  contract  who  haa  not  conaented  to  the  alteration,  were 
to  be  held  hoond  hy  itg  it  woold  he,  in  effect,  imposing  upon  him  againat  hia 
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will  a  new  oontnot,  to  whose  terms  he  never  agreed.    Hence,  it  ie  altogetlwr 
immaterial  whether  the  change  made  in  the  contract  by  the  alteration  if 
favorable  to,  or  against,  the  interest  of  the  party  sought  to  be  chaiged.    He 
is  discharged  in  either  case.    He  is  not  bound  by  the  new  contract^  not  be- 
cause itis  less  advantageous  to  him  than  the  original  agreement^  but  becanas 
it  is  a  contract  which  he  has  never  made;  and  the  one  that  he  did  makeis 
cancelled  by  the  change.    The  principle  is  thus  stated  in  Gardner  y.  Waisik, 
5  El.  ft  BL  82:  "We  conceive  that  he  is  discharged  from  his  liability  if  the 
altered  instrument^  supposing  it  to  be  genuine,  would  operate  differently 
from  the  original  instrument,  whether  the  alteration  be  or  be  not  to  his  pvej- 
udice.    If  a  promissory  note  payable  at  three  months  after  date  were  altered 
by  the  payee  to  six  months,  or  if,  being  made  for  one  hundred  pounds  he 
should  alter  it  to  fifty  pounds,  we  conceive  that  he  could  not  sue  the  maker 
upon  it  after  the  alteration,  either  in  its  altered  or  original  form.    The  al- 
leged maker  was  no  party  to  a  note  at  three  months,  or  for  fifty  pounds,  and 
the  note  at  six  months  for  one  hundred  pounds,  to  which  he  was  a  party,  is 
vitiated  by  the  alteration."    In  Sanderaon  ▼.  Sumonda^  I  Ball  ft  K  426^  I)al- 
las,  C.  J.,  also  holds  that  the  basis  of  the  rule  is  that  the  contract  is  vitiated 
by  a  material  alteration,  because  its  identity  is  lost,  and  not  because  of  9aj 
actual  or  presumed  fraud.    In  accordance  with  thia  doctrine  it  was  deddsd 
in  Brown  y.  Straw,  6  Keb.  537,  where  the  principal  case  was  relied  upon  ss 
authority,  that  a  change  in  the  date  of  a  contract^  even  though  it  delays  the 
day  of  payment,  and  is  thus  apparently  for  the  ease  of  the  debtor,  avoids  tbs 
agreement  as  to  him  if  he  does  not  assent  to  itb    And  in  a  number  of  caaes  il 
has  been  held  that  the  addition  of  a  new  surety  to  a  note  vitiates  it  as  to  a 
surety  who  haa  already  signed  it  if  he  has  not  consented  to  it^  although  such 
addition  would  seem  to  be  bene^cisl  to  him:  Bowert  ▼.  Briggt^  20  Ind.  139; 
McVean  v.  8coU,  46  Barb,  379;  Gardner  y.  Walsh,  5  EL  ft  BL  82.    In  fine, 
the  question  in  any  given  case  is  not  whether  the  party  sou^^t  to  be  chaiged 
is  prejudiced  by  the  alteration,  but  whether  the  contnet  is  thereby  made  to 
differ  in  a  material  particular  from  that  which  the  party  signed. 

Origin  of  Doctrini. — ^In  its  origin  this  doctrine  as  to  the  effisot  of  the 
alteration  of  written  instruments  was  applied  only  to  deeds,  and  Msms  to 
have  been  founded  upon  the  solenm  character  of  sealed  instnunenta  as  evi- 
dence. As  the  deed  was  the  only  evidence  of  a  contract  under  aeal,  and  oooll 
not  be  contradicted,  it  was  highly  important  that  it  ahould  declare  thetnie 
intent  of  the  parties  and  that  it  should  speak  an  unvarying  and  nnequivocil 
language.  Hence  it  was  deemed  necessary  to  protect  it  from  every  possibility 
of  adulteration  or  change.  The  leading  case,  the  fountain  head  of  the  law 
and  learning  of  this  subject,  is  Henry  Pigot^s  com,  11  Co.  27,  where  it 
resolved  "that  when  any  deed  is  altenMi  in  a  point  material,  by  the 
himself,  or  by  any  stranger,  without  the  privity  of  the  obligee,  be  it  by  inter- 
lineation, addition,  rasing,  or  by  drawing  of  a  pen  through  a  line^  or  throng 
the  midst  of  any  material  word,  the  deed  becomes  void,"  and  that  "  if  ths 
obligee  himself  alters  the  deed  by  any  of  said  ways,  although  it  is  in  words 
not  material,  yet  the  deed  is  v<nd."  In  Matter  ▼.  MUler,  4  T.  B.  S20;  1 
Smith's  Lea.  Cas.  1254,  the  same  rule  was,  for  the  first  time,  applied  to  bills 
of  exchange.  Powell  ▼.  Dwelt,  15  East^  29,  applied  it  to  bon^t  and  sold 
notes,  and  DavUUon  ▼.  Cooper,  II  M.  ft  W.  778;  8.  C,  13  Id.  343,  extended 
it  to  all  other  written  contracts.  The  doctrine  has  undergone  modifioation  in 
other  particblars  also  «nce  Pigo^e  can.  As  will  be  noticed,  the  mle  stated 
in  that  case  made  no  distinction  between  material  alterationsi  made  by  a 
party  to  the  instrument,  and  those  made  by  a  stranger.    This  was  piobaUi 
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doe  to  yie  fact  that  the  doctrine  was  then  looked  upon  aa  a  rale  of  eridenee, 
aninlf  ,  and  of  oonne  the  character  of  a  dooument  aa  evidence  waa  equally 
iflbcted  hj  an  interlineation  or  erasure,  whether  made  by  a  party  or  by  a 
itnnf^er.  Kow,  however,  ainoe  the  bans  of  the  doctrine  is  taken  to  be  that 
the  eontract  ia  changed  by  a  material  alteration,  it  ia  proper  that  it  ahonld  be 
leBltietttl  to  caaee  where  the  alteration  ia  made  by  one  who  has  some  interest 
inandpowerover  the  contract;  and  so  the  modem  decisions  hold,  aa  we  ahall 
pnseBlIy  aee.  The  role  ia  fortiier  modified,  alao^  in  that  part  of  it  which  re- 
fata  to  inmnterial  alterations  made  by  the  obligee.  Snch  alterations  are 
aow  hold  not  to  affect  the  contraet:  AkUmBv.  CarwweU,  L.  £.  3  Q.  B.  573. 

Matimai.  Altkbation,  Dxrnnnov  or. — ^To  conatitato  snch  a  material 
alfcention  in  a  written  contract  aa  to  avoid  the  agreement  ao  far  as  it  affecte 
thoie  who  do  not  assent  to  soch  alteration,  it  most  appear  to  have  been  made 
by  a  party  to  the  inatrament,  and  it  most  have  the  effect  to  change  the  con- 
tnct  in  a  material  particular.  It  is  well  settled  that  an  alteration  made  by 
ODenotapar^  to  the  contract,  and  without  the  privity  of  any  of  tfie  partiea 
tboeto^  ia  not  material,  and  will  not  affect  the  liabilities  of  those  who  are  boond 
bjit:  JSIeet  v.  Overbaugh^  6  Cow.  746;  Lubhering  v.  Kofbreeker^  22  Mo.  596; 
BigAm  V.  BtUpkei^  35  Vt  621;  BtUow$  ▼.  Weeks,  41  Id.  590;  Zee  v.  AUa> 
^ader,  9&  Mon.  25;  Nichols  v.  Johnson,  10  Conn.  193;  Boyd  v.  MeComutt, 
10 Humph.  68;  HwU  v.  Chray,  35  N.  J.  227;  S.  a,  10  Am.  Bep.  232;  Fordr. 
Ford,  17  Pick.  418.  Any  interlineation,  erasme  or  addition  made  in  the  in- 
itnmait  by  astranger,  is  not  regarded  as  an  "alteration  "  properly  speaking, 
Vot  it  tflfmed  a  «' spoliation:"  1  Greenleaf  Ev.  sec.  566;  Bridgss  v.  WinUrs, 
42  Ifki.  135;  8.  C,  2  Am.  Bep.  598.  It  does  not  affioct  the  oontraot,  bat 
moeiy  mutilates  the  evidence  of  it.  And  even  if  the  person  making  the  in- 
teriinfafa'on,  etc,  is  an  agent  of  one  of  the  parties,  unless  he  had  express  or 
implied  sathority  for  the  act,  he  will  be  regarded  as  a  stranger:  Collins  v. 
Makepeace,  ISInd.  448;^tf»<  v.  Oray,  35 N.  J.  227;S.C.,  10  Am. Bep. 232; 
%2ov  V.  StUphen,  35  Vt.  521;  Terry  v.  Hadewood,  1  Dav.  (Ky.)  109.  The 
famed  editor  of  the  American  Beporto  refers  to  Morrison  v.  WeUy,  18  Md. 
169,  as  an  exceptional  case  on  this  point,  holding  that  where  the  wife  of  the 
pijee  of  certain  notea,  without  hia  knowledge  or  conaent,  made  an  alteration 
therein  before  they  came  to  his  possession,  the  notes  were  avoided,  and  re- 
9<di  this  as  "  a  violent  stretch  of  the  doctrine  of  agency.  **  The  case^  how- 
ever, does  not  seem  to  go  that  length.  The  point  as  to  the  authority  of  the 
vife  to  mske  the  alteration  was  indeed  discussed,  but  the  judges  expressly 
rmeA.  living  any  opinion  upon  it,  and  put  their  decision  upon  another 
groond.  In  fact  the  court  seemed  rather  to  lean  against  the  idea  that  the 
■Itostiion  avoided  the  notes,  as  we  gather  from  the  following  expression  in 
the  opinifln:  "  In  the  aignment  of  the  case  it  was  contended  with  some  force 
and  abow  of  authority,  that  the  alteration  made  as  assumed  in  the  plaintiff's 
pnyen  (for  instructions)  should  be  considered  aa  a  mischief  done  by  a 
•tnoger,  and  without  effsot  upon  hia  right  to  recover  upon  the  notea.  Waiv- 
ing the  oonsideration  of  that  point,  we  think  the  effect  of  the  change  should 
Wlinuted  to  the  notes  alone,  and  that  at  most  it  could  only  destroy  them  as 
biadiog  oUigatLcHis  from  the  defendant  to  the  plainti£^  without  imp^ring  his 
n^t  to  recover  the  original  debt" 

But  if  tiie  alteration  is  made  by  a  party  it  does  not  seem  to  be  material 
whether  the  obligee  or  payee  of  tiie  contract  ia  privy  to  such  alteration  or 
not  In  the  following  cases  the  alteration  seems  to  have  been  made  by  a  oo* 
^^^  before  delivery  to  the  payee  and  without  hia  knowledge  or  consent^ 
*&d  yet  it  waa  held  to  discharge  another  promisor  who  did  not  assent  to  it 
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Cfoodman  ▼.  Ecutman,  4  N.  H.  455;  Wood  v.  Stede,  6  WalL  80;  BfiUon  v. 
Dierker,  46  Ma  691;  B,  C,  2  Am.  Bep.  558;  LitU  ▼.  Boberts,  IS  B.  Men. 
528;  Blahey  ▼.  Johnmm^  13  Bash,  177;  Draper  ▼.  Wood,  112  ICaoB.   315; 
&  C,  17  Am.  Bep.  92;  Chremfidd  Bank  ▼.  iStoweU^  123  Maas.  196u     The 
prinoipal  case  is  a  leading  authority  on  thia  point  and  ia  cited  as  such  in 
nearly  all  the  deoiaiona  abo7e*mentioned.    It  ia  oontended,  however,  in  the 
note  to  Draper  v.  Wood,  17  Am.  Bep.  99,  that  the  doctrine  of  theaa  caaaa  in 
this  particular,  is  a  departure  from  aound  and  estaUished  principlea.     Thd 
editor  aaya:    ' '  The  general  rule  undoubtedly  ia  that  an  alteration  to  «froid  sn 
inatrument  must  be  made  by  one  claiming  a  benefit  under  it.    A  joint  prosniaor 
or  a  maker  is  not  auch  a  one,  and  it  is  an  extenaian  of  the  rule  to  allow  him 
to  defeat  the  instrument  without  the  fault  of  any  one  claiming  under  it. 
There  is  nothing  in  the  authorities  further  than  we  have  given  above,  against 
treating  an  alteration  by  a  maker  aa  a  spoliation,  and  aa  waa  said  in  JTtotf  v. 
Oray,  supra:  'The  injustice  of  cancelling  a  written  contract,  withoat  lasli 
in  the  party  holding  it  is  so  flagrant  that  it  should  require  the  attongesk  rea- 
aons  for  the  law  to  inflict  it. '  **    Still  the  decisions  holding  that  an  alteistiaii 
by  a  promisor  or  maker  of  a  note  without  the  knowledge  of  the  payee^  avmda 
the  note  as  to  another  promisor  not  assenting  to  it,  seem  to  be  clearly  with- 
in the  reason  of  the  general  rule.    Such  an  alteration  destroya  the  identity 
of  the  contract  and  to  hold  a  promisor  who  had  no  knowledge  of  it^  and  who 
did  not  consent  to  it,  bound  by  it,  would  be  to  enforce  against  him  a  contract 
which  he  never  made;  and  on  the  other  hand  to  permit  the  payee  who  has 
received  the  altered  paper  without  a  knowledge  of  the  alteration  to  inforoe 
the  contract  in  its  original  form,  would  be  to  give  him  the  benefit  of  a  con- 
tract which  he  never  made.    The  foundation  of  every  contract  is  a  preaomed 
aggregatio  mentmn,  a  mutual  consent  between  the  parties  to  the  same  terms 
and  stipulations.    This  element  is  wanting  in  the  case  suppoaed.    The  pran- 
isor  never  assented  to  the  contract  in  its  altered  form,  and  the  promisee 
never  assented  to  it  as  it  originally  was.     Hence,  there  is  no  "  agreement  of 
minds,"  and,  therefore,  no  contract  between  them.    Take  the  illustration 
given  in  Gardner  v.  Walsh,  5  EL  ft  BL  82,  of  a  note  for  one  hundred  pounds 
changed  to  one  for  fifty  pounds,  and  let  it  be  supposed  that  this  alteration  was 
made  by  one  of  two  promisors  before  delivery  without  the  knowledge  of  the 
payee  and  of  the  other  promisor.    The  innocent  promisor  never  executed 
the  fifty-pound  note,  and  therefore  that  ought  not  to  bind  him;  and  the  payee 
never  accepted  the  one  hundred-pound  note,  and  therefore  he  ought  not  to 
collect  that.    It  is  to  be  noted  that  the  only  case  where  the  alteration  could 
be  made  by  a  maker  or  promisor  without  the  payee's  knowledge  or  oonsaii^ 
or  at  least  without  culpable  laches  on  his  part,  would  be  where  it  waa  made 
before  delivery. 

That  the  alteration  must  change  the  contract  in  some  essential  partienlar 
in  order  to  be  material  and  to  invalidate  the  contract  is  also  well  settled. 
The  following  alterations  have  been  held  material  The  addition  of  new 
sureties  without  the  consent  of  the  original  surety:  Cfardner  v.  WiUeh^  5  EL 
ft  BL  82;  Bowers  v.  Brigga,  20  Ind.  139;  McVean  v.  SeoU,  46  BarK  379;  bat 
the  addition  of  a  surety  without  the  knowledge  or  consent  of  the  principtl, 
does  not  release  the  principal;  for  his  liability  is  not  affected,  and  bia  contract 
is  not  changed  thereby:  MiUer  v.  Finley,  26  Mich.  260;  and  for  a  like  reaaon 
the  addition  of  a  new  maker  to  a  several  note  waa  held  not  to  vitiate  it  ui 
BroumeUy.  fTtnme,  29N.  Y.  400; contra,  WaUacev.  JeweU,  21  OhioSt  163; 
8.  C,  8  Am.  Bep.  48;  ao  the  subscription  of  additional  namee  after  nego- 
tiation, will  not  affect  prior  parties:  McCamgheff  v.  SmUh,  27  N.  T.  89;  Stom 
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r.  IPiiCe,  8  M&  l»9;  jr<m^poiiwi7  J2L  Jt  Co.  y.  J7iir«C» 9  AU.  51&  SoerMmg 
tha  name  of  a  anrety  ib  a  material  alteratioii:  MeOramer  ▼.  Thcmpmmf  21 
Iowa,  244;  inMiting  or  exaaing  the  worda  "order"  or  "bearer:"  Booth  t. 
/VNoera*  56K.  T.  22;  JTordUod  Y.Parikefv6iirvA'ati(MKU  Audb»  6  W.  Va.  74; 
Sw  a.  13  Am.  Bep.  696;  Johuon  t.  Auiib  <if  U.  8.,  2  K  Mon.  310;  8eoU  r. 
WaBber,  Dndley,  ChL  243.  Ghanging name  of  payee:  BrougJUonr.  Futter,  9 
VI 173;  SUfddard^.  Pemdman,  108Maas.  366.  Altering  the  amoont:  Bank 
rf  Cowmrrto  ▼.  U^^km  Bamk,  8  N.  \.  230;  QromfiM  Bank  ▼.  £ltoi0e<(  123 
Hmh  196;  &  a,  25  Am.  Bepi  67;  Woof/bOt  t.  Bank  <^  Ameriea,  10  Buhi 
.601  Chai^gmgda*e>  iSCqiJtowv.  (TroAam,  7  Seig.  and  B.  505»  inm<;  ^rittom  t. 
Diarfer,  46  Mo.  691;  a  a,2  Am.  Bep.  553;  i#ileA«a  v.  i^M^^oU,  5  Am.  Deo. 
433;  r<NNl  ▼.  Steely  6  Wan.  8a  Oonlrn,  Parry  ▼.  i^TieAo^Mm,  13  M.  &  W.  778; 
demad  in  JTiradbnosi  t.  Bwdd,  L.  B.  8  Bzch.  171.  Inaerting  oonaideration: 
Lowe  ▼.  Argrowe^  30  Ga.  129.  Adding  intereat:  FtOmer  ▼.  Seiit,  68  Fa.  St 
237;  &  a,  8  Am.  Bep.  172;  21^  v.  Homer,  63  Id.  327;  a  C,  3  Am.  Bep. 
565;  McOrath  ▼.  Clark,  56  K.  Y.  34;  8.  a,  15  Am.  Bepi  372;  Holm«9  t. 
2V«Bper,  22  Mioh.  427;  &  C,  7  Am.  Bep.  661;  Locbuivo  ▼.  Enmemmt  11 
Bah»69.  Changing  or  adding  place  of  pajrment:  IFAtteT.  iToM^  32  Ala.  430} 
iron  ▼.  FmUer,  24  Wend.  374;  WkiUoUUaY.  NorthemBank  f/KaUuekg,  10 
Buiv  501.  Other  caaea  of  material  alterationa  will  be  f onnd  cited  in  tha 
aote  to  Drofier  ▼.  FTocd,  17  Am.  Bep.  103;  and  aee  Earner  ▼.  WalUa,  6  Am. 
Bee.  109. 

IXMASSBZAXi  AzaxBanoiiB  are  aach  nierely  verbal  changea  aa  do  not  vaxy  tha 
cGKtcaet  in  any  went  ill  particular,  aa  by  the  correction  of  obviooa  miatake^ 
cr  by  inaertbug  wordi  which  aimply  expveia  the  meaning  of  the  inatroment  to 
be  what  the  law  woold  imply  it  to  be  withoat  sach  worda.  The  following 
have  been  field  to  be  of  that  kind:  Inaerting  the  worda  "on  demand"  in  a 
note  IB  which  no  time  of  pajrment  la  apedfied,  for  it  is  payable  on  demand 
vtihoQt  those  worda:  Aldoua  ▼.  CormoeU,  L.  B.  3  Q.  B.  573;  correcting  the 
%nea  in  the  margin  to  correapond  with  the  body  of  the  note:  Woo{folk  t. 
Baak  ^  Ameriea,  10  Bnah,  504;  Smith  ▼.  Smith,  1  B.  L  398;  or  changing 
the  wocda  in  the  body  to  ooxreapond  with  the  marginal  figuea  where  the 
latter  are  correct  and  the  mistake  is  accidental:  CltUe  ▼.  Small,  17  Wend. 
237;  correcting  a  date,  aa  where  a  note  was  dated  "  1868,"  by  mistake,  the 
tenedate being  "1869.-"  DukerY.  Franz,  7  Bosh,  273;  a  0.,  3  Am.  Bep.  314. 
Li  general  it  ia  held  that  where  the  coneotiott  does  not  alter  the  legal  tenor 
nd  eflEect  of  the  instniment,  or  affect  the  liability  of  a  party,  it  will  be  con- 
ttdered  an  immaterial  alteration.  Thns,  where  a  maker,  after  indorsement 
added,  "payable  before  maturity,  and  interest  on  unexpired  term,  refonded, 
if  ao  elect,"  it  waa  held  the  indoraerwaa  not  discharged:  Berrkk  v.  Baldwin, 
17  Minn.  209. 

FnxiHO  BLAHza — ^The  filling  of  blsnks  in  a  note  or  other  instroment  may 
ntiate  it  aa  to  acme  parties,  when  the  blank  is  filled  contrary  to  the  inten- 
tion of  the  parties;  bat  an  alteration  or  addition  of  this  character  oo^^t  not 
to  be  ao  strictly  regarded,  since  one  who  thns  leaves  a  blank  in  an  instroment 
on  which  he  is  liaUe,  ia  goilty  of  negligenoe,  if  he  pennita  it  to  paas  from 
Urn  into  the  hands  of  another  who  may  be  presumed  to  have  an  authority  to 
fin  up  such  blanka.  Thus  in  JUdlich  y.  DoU,  54  N.  Y.  234^  the  defendant 
made  his  promissory  note  payable  to  himself  and  indorsed  it.  Ko  place  of 
payment  waa  inserted,  there  being  a  blank  after  the  word  "at^"  The 
defendant  delivered  the  note  to  a  party,  upon  the  general  agreement  that  it 
sboold  not  be  negotiated  or  stamped,  and  intending  that  it  should  operate 
amply  as  a  receipt.    This  party  subsequently  stamped  the  note,  and  inaerted 
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a  place  of  payment  in  the  blank  and  negotiated  it.  It  waa  held  thai  the 
defendant  was  liable  on  the  note  to  a  bona  Jide  holder  for  value.  In  Cfarrurd 
y.  Hodden,  67  Fl^  8t.  82;  S.  0.,  6  Am.  Bep.  412;  the  makersigned  «  pentad 
note,  in  the  blank  of  which  wm  written  "one  hundred,*'  leaving  a  blank 
space  between  that  and  "  dollars,"  which  was  in  prints  This,  alter  delrrocy, 
was  filled  with  "fifty."  It  was  held  that  he  was  liaUe  for  the  amonat  on 
the  face  of  the  note  to  a  bona  Jide  holder  for  valne,  npon  the  principle  thai  if 
one,  by  his  acts,  or  silence,  or  negligence,  misleads  another,  or  efieeta  a 
action  whereby  an  innocent  party  soffers,  the  blamaUe  party  should 
loss.  Sabstantially  the  same  gronnd,  and  on  like  prinoiplea,  in  taken  in  a 
recent  case  in  Kentucky:  Blahey  v.  Johnaon,  13  Bush,  197. 

In  Holmes  v.  TVttmper,  22  Mich.  427;  S.  C.,  7  Am.  Bep.  661;  the  payee  of 
a  promissory  note  drawn  upon  a  printed  form,  and  without  the  knowledge  or 
consent  of  the  maker,  added  after  its  delivery  the  words  **  ten  per  cent;"  in 
the  blank  after  "  interest  at"    It  was  held  that  the  note  was  v^  aa  to  the 
maker  in  the  hands  of  a  bona  fide  holder,  before  maturity.    Bat  in  thia  case 
the  court  put  the  decision  on  the  ground  that  there  was  not  reaQy  a  Uank  to 
be  filled,  according  to  any  intention  of  the  parties;  and  so  treated  the  alteia- 
tion  as  a  forgery;  and  thus  distinguished  the  oase  from  Viscker  v.  Web&ter^  8 
CaL  109,  and  Fiaher  v.  Dennis,  6  Id.  677.    The  court  say:  "We  think  the 
courts  have  gone  quite  far  enough  in  sustaining  instruments  exaci&ted  in 
blank,  and  the  implied  authority  to  fill  them  up,  and  we  are  not  di^oaed  to 
take  a  step  in  advance  in  that  direction."    In  thia  oase  the  court  aasomed  the 
general  rule  that  if  a  blank  was  left^  there  was  a  prssumptioa  d  authority  to 
fill  it  up,  and  thus  acknowledged  the  principles  on  which  the  decisioiis  are 
based,  holding  a  party  liable  to  a  bona  Jide  holder,  when  the  Uank  waa  fiQed 
up  after  delivery:  BamboU  v.  Eddy,  84  Iowa»  440;  Bcmk  of  OonmamweaUk 
V.  MeOhord,  4  Bana,  119;  Va»  Ihuer  v.  Howe,  21  N.  T.  681. 

While  this  presumption  exists,  it  must»  however,  be  often  a  qoeslMBi  of 
fact  whether  it  was  understood  that  the  Uank  should  be  filled  up;  lior  whste 
the  filling  it  up  would  alter  the  legal  character  or  eSect  of  the  instmment^ 
the  presumption  would  then  be  too  violent:  Luellan  y.  Hare,  32  Lad.  211. 
In  Abbott  v.  Rose,  62  Me.  194,  an  action  by  a6o»a  Jide  holder  of  a  prcaniasory 
note  against  the  maker,  the  defendant  alleged  that  the  note  was  a  f otgsfy, 
and  his  evidence  tended  to  show  that  the  instrument  when  deUvered  con- 
tained blanks  unfilled,  which  had  been  afterwaids  fraudulently  filled.  It  was 
held  that  it  was  for  the  jury  to  determine  whether  the  instrument  waa  deliv- 
ered as  an  incomplete  paper  with  blanks  to  be  filled,  and  that  if  it  was  so 
delivered  for  any  purpose,  the  person  receiving  it  had  implied  antliotitj  to 
fill  the  blanks,  and  the  maker  would  be  liable  thereon  to  a  holder  in  good 
faith.  Here,  the  instrument,  if  forged,  was  invalid,  no  matter  into  whose 
hands  it  came;  and  it  was,  of  course,  a  proper  question  of  fact  to  deterauDe 
whether  it  was  so  forged;  but  if  the  instrument  was  valid  in  the  fliat  inabnoe, 
the  court,  it  is  seen,  assumed  the  nUe  that  there  was  an  implied  anthoixty  to 
fill  up  blanks. 

This  question  was  recently  considered  in  Oreet^field  Bank  v.  SioweU,  123 
Mass.  196,  where  there  is  an  able  examination  of  the  authoritieB.  Here  a 
blank  having  been  left  before  the  word  "sixty-seven*"  it  was  filled  up  by 
prefixing  "four  hundred  and;"  so  the  note  purported  to  be  given  for  four 
hundred  and  sixty-seven  dollars.  It  was  held  that  the  note  was  void  oven  in 
the  hands  of  a  bona  Jide  holder  for  value.  The  court  asmmes  that  where  a 
person  indorses  a  blank  form  of  note,  and  delivers  it  with  the  intention  that 
the  blank  should  be  filled,  he  thereby  makes  the  person  to  whom  he  divers 
it  Us  agent,  and  is  responsible  for  whatever  date^  sum  or  time  of  payment  he 
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nj  iamKt,  to  a  homa  JUte  indoiwe.  The  point  tben  turns  npon  the  "int«n« 
tiai,"  and  tins  mnst  neoemrily  be  a  qneation  of  £act»  although  there  are 
mm  afaeady  noticed  in  New  York  and  Penni^lvania,  which  hold  that  a  per* 
no  who  pflrndte  negotiable  paper  to  paai  frombiahanda,  with  blanka  unfilled, 
win  be  hdd  liable  to  a  bona  fide  holder,  after  the  blanka  are  fiUed,  no  matter 
vbaltfae  intotttian  waa^  on  the  ground  of  hia  noj^igenoe  oontribating  to  gi^a 
fiUdi^  totiie  inatnmient  ao  fiUed  oat. 

In  SeiUA  y.  DoU,  54  N.  Y.  234^  the  coort  take  ttrong  ground  on  thia 
pontioD,  nying:  "  If  a  note  be  obtained  from  a  maker  by  fraud,  even  if  the 
fmd  aoMNot  to  a  felony,  under  the  statute  against  false  pretenses^  if  it  be 
vadfi  for  one  purpoae.  Mid  used  by  the  holder  for  another,  if  it  be  deUvered 
inUnk,  witii  an  agreement  that  the  blank  shall  be  filled  in  one  way,  and  it 
be  fiUed  in  another,  in  all  theie  caaes  the  maker  is  liable  to  a  &oiia,/S(2e  holder 
fiornhie^  The  maker,  rather  than  such  holder,  must  suffer  from  hisnegli* 
gaM8  ornniplaoed  ooofidenoe."  It  is  thus  seen,  that  our  courts  do  not  agree 
aa  tocae's liabOity  when  blanka  are  filled  up,  in  a  note  or  other  instrument, 
after  it  paaaes  from  his  hands;  some  holding  bun  liable  on  the  ground  of 
vga^jotd,  bk  the  nacfenre  of  an  estoppel,  and  others,  not  going  so  far,  but 
Mki^  to  determine,  aa  a  matter  of  fact  what  the  "  intention  *'  waa. 

TDaorALTiBATi<m. — ^There  is  a  presumption  of  fact  that  an  alteration 
vaanade^  after  the  execation,  but  it  will  be  generally  a  question  for  the  jury 
to  detmrnM^  whether  the  alteration  waa  made  before  or  after  the  execution: 
Pom  t.  fitefl;  19  Fk.  St.  180;  FmUaine  y.  Ounter,  31  Ala.  264;  WhUe  v. 
^oai,  32  U  482;  Or(^  y.  WhUe^  36  Misi.  455;  CraJUrte  v.  Clark,  20  Me. 
87;  ^ffiY.  AirNes,  11  N.  H.  397;  Heffelimger  v.  SHmUz,  16  Serg.  ft  B.  44; 
&||I9Y.  3\iy(or,  11  Ooul  531;  MeO<frmkky.  FUmwrris,  39 Mo.  34; Sirrii^ 
T.i^r^ 31  Mich. 443.  Greenleaf  on Evid.  sec  564»  first Yolume,  says:  ''If, 
(atiie  production  of  the  instrument,  it  appeals  to  haYo  been  altered,  it  is  in- 
cmbcat  on  the  party  offering  it  in  CYidenoe  to  explain  thia  appearance. 
Swy  <it>nti<a&  on  the  lace  of  a  written  instrument  detracta  from  its  credit^ 
ad  mdara  it  snspfasions,  and  thia  suspicion  the  party  claiming  under  it»  ia 
ovdioarily  held  bound  to  remoYe.  •  •  •  But  if  any  ground  of  suspicion  is 
ippnut  upon  the  face  of  the  instrument^  the  law  presumes  nothing;  but 
l<n«i  the  qneation  of  the  time  when  it  was  done  as  weUas  that  of  the  person 
by  liiODiy  and  the  intent  with  which  the  alteration  waa  made^  aa  matters  d 
fM^  tobs  iHimately  loond  by  the  Jury  upon  proofa  to  be  addnoed  by  the 
pirtjrofliriBgtiie  hutnnnsnt  in  eYidenoe.** 


Sles  v.  Bloom. 

[19  JCBMOIS.  4fl«.] 

^oanmiL  ov  Oobpobaxx  Btohib. — ^A  corporation  may  be  diasolYed  by  a 
"unate  of  its  ooiporate  rights.  And  if  a  corporation  sufibrs  acta  to  be 
cbme  iriuch  destroy  the  end  and  object  for  which  it  waa  instituted,  it  is 
«<ltinkBt  to  a  surrender  of  its  rii^ts. 

^  BwomoLDBBs'  iNDiYmuAL  LxABiLEnr.— Pursuant  to  the  act  to  eetab- 
^  CQiporstiona  for  manufacturing  purpoees,  the  defendants,  in  Decem- 
^t  IBl^  became  a  corporation,  to  expire  in  twenty  years.  Subsequent  to 
I^MODber,  1817,  there  waa  no  meeting  of  the  trustees^  nor  any  business 
^QM  by  the  coporatum;  and  in  February,  1818^  the  property  of  the 
As.  Oio.  ToL.  X— IS 
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ooiponiioii*  i«al  and  penonal,  mm  aold  at  iheriirs  nle.  It  was  held,  in 
an  action  bronght  in  April,  1819,  by  a  creditor  of  tbeoorpocatkait  agumi 
the  atockholden,  to  charge  them  individually  for  the  debt  of  the  cocpo- 
ration,  in  proportion  to  their  reUtiye  shares  of  stook,  that  they  were 
liable,  the  corporation  having  been  dissolved  by  reason  of  its  rnasing  to 
act  as  such,  and  by  reason  of  the  sale  of  all  its  property. 

BnoLiTnoN  PxBMrmNO  Stockholdkb  to  Fobikit  Stock. — ^A  reaolntion  of 
a  corporation,  permitting  the  stockholders,  on  payment  of  thirty  per 
cent,  on  their  shares,  to  forfeit  their  stock,  is  void  as  sgainst  crediton. 
Where  a  creditor,  who  was  a  trostee  of  the  corporatioD,  openly  pntestod 
against  such  resolution,  though  he  accepted  money  raised  thereby,  and 
was  present  at  a  subsequent  meeting,  and  aaeented  to  the  applicatinn  of 
the  money,  it  was  held  that  such  acts  did  not  amount  to  a  ratificataco  of 
the  resolution. 

HuLiAHTKo  Stookholdxbs  iBOK  FuTUBB  AamwBinwTa. — A  resolntioB  dis- 
charging from  future  assessments  any  stockholder  paying  fifty  per  cent 
on  his  shares,  is  valid  as  to  oonsenting  creditorB,  end  will  proteet  such 
stockholders  as  complied  with  its  terms  before  the  dissohttioa  of  the 
corporation. 

Appeal  from  the  court  of  ohanoeiy.  The  bill  was  filed  April 
S4»  1819.  Appellant,  being  poseeased  of  a  oertain  tract  of  land 
on  Wappinger  creek,  and  a  cotton  manufactory  thereon,  applied 
to  Bloom  and  others,  proposing  to  them  to  form  a  corporation, 
to  be  known  as  ''  The  Dutchess  Cotton  Manufactory,"  the  stock 
of  which  should  be  divided  into  six  hundred  shares  of  one 
hundred  dollars  each.  The  proposition  was  accepted,  and  the 
articles  of  incorporation  were  filed  on  the  twelfth  of  December, 
1814,  pursuant  to  the  act  passed  on  the  twenty-second  of  March, 
1811,  relative*  to  incorporations  for  manufacturing  purposes. 
The  plaintiff  was  chosen  president.  Pursuant  to  agreemeot, 
the  treasurer  and  secretary  conferred  with  the  plaintiff  con- 
cerning the  price  of  the  factory,  etc.,  and  reported  at  a  meeting 
of  the  trustees  that  the  same  could  be  purchased  for  thirty 
thousand  nine  hundred  and  twelve  dollars.  The  report  was 
unanimously  accepted,  and  a  subscription-book  opened,  bj 
which  the  subscribers  promised  to  pay  one  hundred  dollars  for 
eveiy  share  set  opposite  their  names.  The  bill  then  set  forth 
the  number  of  shares  subscribed  for  by  each  of  the  defendants. 

The  plaintiff  executed  a  deed  to  the  corporation,  of  the  fac- 
toiy,  etc.,  in  March,  1815,  the  plaintiff  deducting  from  the  par- 
chase-price  the  value  of  the  stock  subscribed  for  by  him.  Be- 
tween September,  1815,  and  June,  1816,  there  were  three  calls 
made  upon  the  shares  of  the  stock;  and  the  stockholders  gen- 
erally neglecting  to  make  the  payment  of  twenty-five  doUsrs 
levied  on  each  share,  in  June,  1816,  suits  were  directed  to  be 
made.    In  October,  1816,  it  was  resolved,  at  a  meeting  of  the 
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trastees,  to  be  inexpedient  to  continue  the  factory  in  operation, 
and  &e  plaintiff,  who  was  superintendent,  was  directed  to  shut 
it  up,  and  discharge  the  workmen.  In  November,  1816,  a  com* 
mittee  preriouslj  appointed  to  liquidate  the  account  of  the 
appellant,  reported  a  balance  in  his  favor  of  twenij-f our  thou* 
eand  four  hundred  and  fortj-three  dollars  and  thirty-five  cents; 
and  a  bond  for  the  balance,  executed  and  signed  by  the  presi- 
dent, secretary  and  treasurer,  and  sealed  with  the  corporate 
seal,  was  delivered  to  plaintiff. 

PiioT  to  this  transaction,  plaintiff  had  borrowed  ten  thousand 
dollars  from  the  Manhattan  Bank,  giving  his  note  therefor,  with 
Bloom  and  other  stockholders  as  indorsers.     This  sum  plaintiff 
bad  expended  on  behalf  of  the  corporation,  and  it  was  consid- 
ered in  estimating  the  balance  due  him.     This  note  the  indors- 
€T8  were  obliged  to  assume  at  maturity,  and  to  indenmify  them 
plaintiff  gare  them  a  bond  and  warrant  of  attorney,  on  which 
fhey  entered  up  jadgmentin  June,  1816.     Plaintiff  thereupon 
brought  an  action  against  the  corporation  on  the  bond  given 
to  him,  and  obtained  judgment  in  May,  1817,  with  a  stay  of 
execution  until  October.     In  August,  1817,  it  was  resolved  at  a 
meeting  of  the  tmstees,  that  any  person  might  transfer  his 
stock,  and  be  dischaiged  from  any  future  calls,  on  paying  up 
the  calla  of  fifty  per  cent,  which  had  then  been  made,  and  costs, 
and  that  no  proceedings  should  be  had  to  enforce  the  payment 
of  further  calls,  other  than  by  way  of  forfeiture.     On  the  third 
of  November,  1817,  it  was  further  resolved  to  lease  the  factory 
for  three  years,  and  that  the  stockholders  might  forfeit  their 
stock  to  liie  company  by  paying  up  thirty  per  cent,  on  their 
shares  by  December  first  following,  which  resolution  plaintiff 
opposed.     The  most  of  the  stockholders  availed  themselves  of 
this  resolution  and  abandoned  the  factory,  though  they  had  noif 
given  up  their  scrip.    No  election  of  trustees  was  made  since 
April,  1817,  and  the  stockholders  had  come  to  a  resolution 
never  to  make  another  election,  and  to  abandon  the  factory  and 
corporation  altogether.     In  November,  1817,  plaintiff  having 
latmed  that  Bloom  and  the  other  indorsers  on  the  ten  thousand 
dollar  note  had  taken  out  a  fieri  facias  on  ihelx  judgment  against 
him,  caused  skfierifacias  on  his  judgment  to  be  levied  upon  the 
factory,  etc.,  as  property  of  the  corporation,  by  virtue  of  which 
it  was  sold  at  sheriffs  sale  in  February,  1818,  and  purchased  by 
<j.  B.  Evertson  for  four  hundred  and  eighty-seven  dollars  and 
fifty  cents.    In  January,  1818,  by  advice  of  the  corporation's 
attorney » the  funds  then  in  the  treasury,  four  thousand  one  hun* 
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dred  and  five  dollars  and  fifty-nine  cents,  were  applied  in  dis- 
chax^e  of  the  ten  thousand  dollar  note  held  by  the  Manhattan 
bank,  and  to  prevent  a  sacrifioe  of  his  property  to  pay  the  bal- 
ance, plaintiff  procured  Evertson  to  give  his  note  therefor  to 
the  bank,  which  then  gave  up  the  ten  thousand  dollar  note  and 
discharged  the  indorsers. 

The  bill  prayed  for  a  discovery,  and  that  the  individual  stock- 
lolders  be  decreed  to  be  liable  on  the  corporation  debt,  in  pio- 
portion  to  their  respective  shares,  and  for  relief  generally. 

Bloom  and  several  other  stockholders  filed  answers,  alleging 
that  they  were  induced  to  enter  into  the  corporation  throu^ 
the  urgent  solicitations,  artful  assurances  and  exaggerated 
statement  of  the  plaintiff  as  to  profits,  etc.;  that  the  purchase 
of  the  property  by  Evertson  was  for  the  benefit  of  the  plaintiff, 
who  was  the  real  owner;  and  that  plaintiff  had  prosecuted  to 
judgment  his  action  on  the  bond  in  order  to  regain  the  factory 
and  draw  from  the  stockholders  their  subscriptions  for  the  pay- 
ment of  his  debts.  Other  stockholders  answered,  claiming  the 
protection  of  the  resolutions  of  the  twelfth  of  August  and  third 
of  November. 

Chancellor  Kent  dismissed  the  bill  on  the  ground  that  the 
corporation  had  not  been  dissolved,  and  that  if  it  had  been  dis- 
solved, the  bill  was  not  binding  as  to  stockholders  who  hsd 
taken  advantage  of  the  resolutions  of  August  twelfth  and  Novem  - 
ber  third. 

P.  Bviggles  and  T.  A  Emniet,  for  the  appellant. 
T.  1,  Oakley,  contra. 

Sfbnoeb,  C.  J.  (after  stating  the  facts  in  the  case):  "With  the 
most  profound  and  undissembled  respect  for  the  ehanoellor,  I 
tm  constrained  to  differ  from  the  opinion  held  by  him,  that  this 
corporation  is  not  dissolved. 

The  object  and  intention  of  the  legislature  in  authorizing  the 
association  of  individuals  for  manufacturing  purposes,  was  in 
effect  to  facilitate  the  formation  of  partnerships,  without  the 
risks  ordinarily  attending  them  and  to  encourage  internal  man- 
ufactures. There  is  nothing  of  an  exclusive  nature  in  the 
statute;  but  the  benefits  from  associating  and  becoming  incor- 
porated, for  the  purposes  held  out  in  the  act,  are  offered  to  all 
who  will  conform  to  its  requisitions.  There  are  no  franchises 
or  privileges  which  are  not  common  to  the  whole  oommunity. 
In  this  respect,  incorporations  under  the  statute  differ  from 
eorporations  to  whom  some  exclusive  or  peculiar  privileges  are 
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gnurted.  The  only  Mhantages  of  an  inooipomtioii  under  the 
slatote  orer  paitnenhipB,  and  the  onlj  sahstantial  difference 
between  them.  conaietB  in  a  capadtj  to  manage  the  affidra  of 
the  inaiitation,  faj  a  few  and  select  agents,  and  hj  an  exonera- 
tion from  anj  responsibility  bejond  the  amonnt  of  the  indi- 
vidoal  anbecriptions. 

In  ooming^  to  the  condnsion  that  the  corporation  in  this  case 
is  diflBolTedy  I  lay  out  of  the  case  eTerything  of  misuser  or  non« 
Dser,  excepting  the  influence  which  the  fact  of  non-user  may 
have  as  eTidence,  connected  with  other  facts,  to  show  the  re- 
nunciation of  the  corporate  rights.  Upon  the  authorities,  and 
for  the  reasons  giren  by  the  chancellor,  misuser  or  non-user 
cannot  be  relied  on  as  a  substantiTe  and  specific  ground  of  a 
dissolution.  The  ground  on  which  I  place  my  opinion,  that 
the  corporation  is  dissolved,  is,  that  they  have  done  and  suffered 
to  be  done,  acts  equivalent  to  a  direct  surrender.  The  chan- 
cellor concedes,  and  it  does  not,  in  my  judgment,  admit  of  a 
doubt,  that  a  corporation  may  be  dissolved  by  a  surrender  of 
an  their  corporate  rights. 

In  2  Kyd  on  Corp.  467,  the  rational  and  true  rule  is  laid 
down;  he  says:  ''The  rule  adopted  in  all  the  cases  which  have 
occurred  on  this  question,  seems  to  have  been  this,  that  where 
the  effect  of  the  surrender  is  to  destroy  the  end  for  which  the 
corporation,  or  the  corporate  capacity  was  instituted,  the  cor- 
poration, or  the  corporate  capacity,  is  itself  destroyed;"  and  we 
have  the  high  authority  of  Lord  Coke  to  the  same  effect.    He 
tajs,  if  there  be  a  warden  of  a  chapel,  and  the  chapel  and  all 
the  possessions  be  aliened,  he  ceases  to  be  a  corporation,  be- 
cause he  cannot  be  warden  of  nothing;  but  if  the  body  of  a 
prebend  be  a  manor  and  no  more,  and  ttie  manor  be  recovered 
from  the  prebendary,  by  title  paramount,  yet  his  corporate 
capacity  remains,  because  be  has  tUaUum  in  choro,  ei  vocem  in 
eapUylo,  and  he  is  prebendary,  although  he  has  no  possessions. 
Thus,  according  to  Lord  Coke,  a  recovery  by  title  paramount, 
would  have  produced  an  extinction  of  the  corporation,  had  it 
reached  all  the  rights  and  powers  of  the  corporation,  but  inas- 
much as  there  were  rights  unaffected  by  the  recovery,  it  did 
not  work  a  dissolution.    Suffering  an  act  to  be  done  which 
destroys  the  end  and  object  for  which  the  corporation  was  in- 
stituted, must  be  regarded  as  equivalent  to  the  doing  an  act 
which  produces  the  very  same  consequences.    A  surrender  is 
an  act  in  pais;  it  can,  therefore,  be  no  objection  in  this  case, 
that  the  acts  which  have  dissolved  the  corporation,  are  acts  in 
paw. 
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This  bill  was  not  filed  until  the  twenty-fourth  of  Aprils  1819. 
In  Februaiy,  1818,  all  the  estate,  real  and  personal,  of  the  cor- 
poration, was  sold  under  an  execution,  and,  as  has  already  been 
stated,  the  corporation  has  totally  ceased  from  acting  since  De- 
cember, 1817.    The  bill  charges,  substantially,  that  the  corpora- 
tion is  dissolved,  and  not  one  of  the  respondents  asserts,  that  it 
does  exist,  or  that  tliere  is  the  remotest  idea  of  resuscitating  it. 
Here  is,  then,  a  corporation  possessed  of  nothing,  abandoning 
the  end  and  object  of  their  institution,  without  pretending  that 
they  ever  hope  or  expect  to  resume  their  functions,  and,  it  may 
l>e  added,  all  the  corporators  either  admit  the  dissolution  of  the 
corporation  (I  speak  of  those  who  have  suffered  the  bill  to  be 
taken  pro  confesso)^  or  deny  that  they  are  corporators.    Thus, 
presenting  the  phenomenon  of  a  corporation  without  corpora- 
tors, a  nominal,  inert  body,  pretending  to  have  life  and  exist- 
ence.    Such  an  anomaly  cannot  be  recognized.    The  argnment 
is,  that  being  incorporated  for  twenty  years,  there  exists  a  cor- 
porate capacity  during  that  period,  and  that  although  all  the 
functions  of  the  corporation  haye  ceased,  yet  they  may  be  re- 
sumed.   The  second  section  of  the  act  proTides  that  as  soon  as 
the  certificate  shall  be  filed,  the  persons  who  shall  have  signed 
and  acknowledged  the  same,  and  their  successors  shall,  for  the 
term  of  twenty  years  next  after,  be  a  body  politic  and  corporate, 
in  fact,  and  in  name,  etc.    The  legislature  neyer  meant,  nor 
does  the  act  authorize  the  conclusion,  that  the  corporation 
should  remain  and  continue  during  all  that  period,  nolenavolens. 
It  was  implied,  that  during  that  time  they  should  do  nothing  to 
forfeit  their  rights,  nor  surrender  them  back,  or  do  any  act 
tantamount  thereto.     The  act  prolongs  the  corporation  for 
twenty  years,  subject  to  all  the  incidents  attending  corporationB, 
and  I  have  endeavored  to  show  that  one  of  the  incidents  is  an 
extinction  of  the  corporation,  if  it  does  what  is  equivalent  to  a 
surrender. 

I  doubt,  extremely,  whether  the  capacity  to  resume  the  func- 
tions of  the  corporation,  does,  in  fact,  exist;  but  it  is  not  neces* 
sary  to  decide  that  point.  I  consider  it  merely  as  a  matter  of 
speculation,  thrown  out  without  any  practical  reference  to  the 
cause,  as  a  stumbling  block  to  the  attainment  of  justice  between 
the  parties.  For  all  the  substantial  purposes  of  justice,  and  in 
effect,  the  corporation  is  dissolved.  In  the  case  of  the  King  v. 
Pasmore,  3  T.  B.  244,  Justice  Ashurst  says,  *'  as  to  the  con- 
trariety of  opinions  in  the  books  on  this  subject,  I  shall  not  at- 
tempt to  reconcile  them,  but  we  ought  to  lean  to  that  side  which 
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id  supported  by  reason.  Possibl j  the  seeming  contrariety  may 
haTo  been,  in  some  degree,  occasioned  by  the  eqniTocal  nse  of 
the  term  '  diaaolTed;'  as  far  as  concerns  the  power  of  the  crown 
to  grant  a  new  charter,  I  think  the  corporation  was  dissolved. 
As  to  some  particalar  purposes  which  do  not  relate  to  the 
powen  of  goTenunent,  bat  to  personal  privileges  which  are  an- 
nexed to  the  persons  of  the  remaining  individaals,  such  as 
lights  of  conutDon,  etc.,  it  may  be  said  not  to  be  dissolved,  at 
least  till  the  crown  interposes."  Justice  Orose,  in  the  same 
case,  said:  **  Now,  in  point  of  good  sense,  when  the  purposes  for 
which  a  corporation  was  created  can  no  longer  be  answered, 
there  is  no  reason  why  it  should  not  be  considered  to  be  so  far 
diasdlved,  as  that  the  crown  may  raise  there  a  new  corporation,'' 
etc 

The  doctrine  urged  by  the  respondent's  counsel  is,  that  this 
cdEporation  must  endure  for  twenty  years,  unless  it  is  judically 
declared  to  be  dissolved,  for  misuser  or  non-user;  and  we  per- 
ceiTe,  by  some  of  the  cases  cited  by  the  chancellor,  that  even 
whete  there  bad  been  an  omission  to  elect  burgesses  for  twenty- 
two  yeaiB,  doubts  were  entertained  whether  there  had  been 
such  a  non-user  as  vacated  the  charter.  It  is  observable,  that 
the  appellant  has  no  control  over  the  process  or  remedy  to  dis- 
solve this  corporation  for  non-user.  The  people  of  the  state, 
through  their  law-officer,  can  only  institute  such  proceedings. 
Then  as  regards  the  appellant,  if  we  are  to  consider  this  cor- 
pciation  in  existence,  he  must  patiently  await  the  lapse  of 
twenty  years,  before  he  can  have  any  remedy.  I  say,  in  the 
words  of  Lord  Mansfield,  3  Burr.  870:  "Without  an  express 
mthority,  so  strong  as  not  to  be  gotten  over,  we  ought  not  to 
determine  a  case  so  much  against  reason." 

In  point  of  good  sense,  this  corporation  was  dissolved  with- 
in the  meaning  and  intent  of  the  act,  as  regards  creditors, 
^hen  it  ceased  to  own  any  property,  real  or  personal,  and  when 
H  ceased  for  such  a  epaoe  of  time,  from  doing  any  one  act  man- 
ifesting an  intention  to  resume  their  corporate  functions.  The 
end,  being  and  design  of  the  corporation,  were  completely  de- 
temined;  and  if  even  it  had  the  capacity  to  reorganize  and 
rainvigorate  itself,  the  case  has  happened,  when  as  relates  to 
its  creditors,  it  is  dissolved.  If  I  am  right,  thus  far,  then,  by 
the  fieventh  section  of  the  statute,  the  persons  composing  the 
company,  at  the  time  of  its  dissolution,  are  individually  respon- 
sible, to  the  extent  of  their  respective  shares,  for  the  debts  then 
due  and  owing  by  the  company.    With  respect  to  the  period  of 
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the  difisolntion,  it  appears  to  me,  that  we  may  aafelj  say  it 
liappened  on  the  first  of  February,  1818,  when  flJl  the  property 
of  the  company  was  sold;  for,  sinoe  that  time,  no  oorporate  act 
has  been  done. 

The  next  question  is,  how  far  the  resolution  of  the  third  of 
November,  1817,  discharged  those  of  the  respondents  who  haye 
complied  with  its  terms,  from  any  further  liability  to  the  ap- 
pellant? That  resolution  gives  the  stockholders  the  privilege 
of  forfeiting  their  stock  by  paying  thirty  per  cent,  with  ooets, 
on  or  before  the  first  of  December  following.  It  appears  in 
the  body  of  the  resolution  that  the  appellant  protested  a^^nst 
it,  as  it  would  not  pay  the  debts  of  the  factory.  The  evidence 
places  it  beyond  all  doubt,  that  the  debt  due  to  the  appellant, 
who  is  the  only  creditor  of  the  company,  will  be  partially  paid 
only,  if  that  resolution  has  the  effect  intended  by  it.  A  large 
balance  will  be  irrecoverably  lost. 

Now  could  the  trustees  pass  a  by-law  having  effect  to  deprive 
a  creditor  of  the  company  of  his  only  means  of  satLsfaction,  by 
a  resort  to  the  stockholders  ratably,  until  his  debt  was  paid  ? 
I  answer  without  hesitation  that  such  a  by-law  or  resolution  is 
entirely  inoperative.  It  is  an  attempt  to  get  rid  of  a  responsi- 
bility which  the  law  and  common  justice  imposed  on  them;  the 
trustees  who  assented  to  this  resolution  most  have  known  at 
the  time,  from  the  report  of  their  committees  and  the  state  of 
their  affairs,  that  thirty  per  cent,  was  inadequate  to  pay  the 
appellant.  The  trustees  had  antecedently  made  calls  to  the 
amount  of  fifty  per  cent.;  and  on  the  eighteenth  of  Au^rost^ 
1817,  the  appellant  had  assented  to  a  resolution  that  on  pay- 
ment of  all  the  arrears  of  calls  (which,  in  fact,  then  amounted  to 
fifty  per  cent.),  with  costs,  the  prosecutions  should  cease,  and 
no  proceeding  should  be  had  against  any  subscriber,  other  than 
by  way  of  forfeiture.  These  calls  had  been  made  expressly  to 
satisfy  the  appellant's  debt;  and  on  the  third  of  November,  we 
:find  the  same  trustees,  who  were  themselves  interested  in  the 
.question,  discharging  the  stockholders,  on  payment  of  thirty 
per  cent.,  conscious  at  the  time  that  the  appellant  must  go  un- 
paid forever.  I  do  not  stop  to  inquire  by  what  means  this 
resolution  was  obtained;  I  pronounce  it  to  be  against  the  fun- 
damental principles  of  law  and  equity,  legally  fraudulent,  and 
therefore  void  and  inoperative. 

It  is  argued  that  the  appellant  never  gave  public  notice  of  bia 
dissent  to  the  resolution;  that  the  thirty  per  cent,  had  been  paid 
by  several  of  the  respondents,  on  the  faith  of  the  resolution. 
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whieh  WIS  pabUshed  in  the  papers;  and  that  the  silence  of  the 
appeDant  ought  to  prednde  him  from  now  objecting  to  the  res- 
There  are  scTeral  answers  to  this  objection.  I  agree 
the  appellant's  counsel,  that  those  who  paid  onght  to  haye 
ascertained  the  fact  that  the  appellant  assented  to  a  measore 
that  was  to  deprire  him  of  a  great  part  of  his  debt;  but  how 
are  these  respondents  prejndiced  by  the  act  of  paying  the  thirty 
per  cent.?  For  if  th0y  are  not  injured  in  their  rights  by  the 
payment,  they  cannot  object  to  the  want  of  notice.  Do  they 
mean  to  say  they  wonld  not  haye  paid  had  they  known  that  the 
appellant  objected  to  the  resolution  ?  Then  they  wonld  haTe 
been  responsible  as  stockholders  under  the  provisions  of  the 
act.  The  payment  goes  to  diminish  the  amount  which  they 
then  wonld  haye  been  compelled  to  pay.  So  that  the  payment 
does  not  in  the  least  prejudice  them.  Whether  there  was  notice 
or  no  notice,  therefore,  their  situations  are  not  altered.  But  as 
to  the  fact  of  notice,  the  appellant's  dissent  was  embodied  in 
the  resolution,  and  none  of  the  respondents  could  haye  been 
ignorant  of  it  if  they  saw  the  resolution.  All  the  stockholders 
]i?ed  in  and  near  Poughkeepsie;  many  of  them  had  personal 
interviewB  with  the  trustees,  and  it  is  inconceivable  that  they 
ahoold  have  been  ignorant  of  so  important  a  fact.  Again;  the 
trustees  were  the  agents  of  the  stockholders,  and  it  is  a  fixed 
principle  that  notice  to  an  agent  is  notice  to  the  principal. 

The  next  point  is  whether  the  appellant  has  ratified  the  reso^ 
lotion  of  the  third  of  November,  1817,  by  his  acceptance  of 
money  from  the  treasurer  of  the  company,  received  under  the 
xeeolution,  or  rather  by  his  being  present  at  the  meeting  of  the 
trustees  on  the  first  of  December,  1817,  when  it  was  resolved 
that  the  attorney  of  the  company  should  apply  the  funds  he  had 
in  hand  to  the  credit  of  the  note  given  by  Bloom  and  others  to 
theUanhattan  bank,  in  consequence  of  their  indorsing  the  ap- 
pellant's note  of  ten  thousand  dollars.  It  has  been  said  that 
this  resolution  was  passed  on  the  day  the  moneys  were  payable 
under  the  resolution  of  the  third  of  November,  and  that  it  was 
passed  with  a  view  to  these  very  funds;  the  appellant  being 
present  and  concurring  in  the  resolution,  and  observing  that 
payment  on  that  note  was  as  good  to  him  as  payment  by  the 
members  on  their  stock.  This  has  been  pronounced  a  strong 
ratification  of  the  resolution,  and  that  as  the  appellant  availed 
himself  of  the  fruits  of  it,  he  could  not  in  good  faith  now  object, 
not  having  dissented  from  the  application  of  the  money.  It  has 
been  slso  said  that  he  should  have  made  his  dissent  as  public  as 
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the  resolutioxiy  and  have  abstained  from  particular  and  pointed 
participation  in  its  results.  His  concurrence  in  a  resolution  of  the 
twenty-sixth  of  December,  1817,  directing  suits  to  be  brought 
against  such  persons  as  had  not  complied  with  the  resolution  of 
the  third  of  NoTember,  has  also  been  considered  a  conclusive 
Tatification  of  that  resolution. 

It  is  with  the  utmost  deference  to  the  learned  chancellor  that 
I  dissent  from  this  reasoning.  The  appellant  had  in  vain  pro- 
tested against  the  resolution  of  the  third  of  November.  It 
would  have  been  a  work  of  supererogation  to  have  repeated  his 
protest  and  dissent  to  resolutions  growing  out  of  and  bottomed 
on  that  resolution.  Besides,  he  was  not  dealing  with  the  stock- 
holders, and  his  not  dissenting  from  the  subsequent  resolutions 
would  have  no  effect  upon  their  conduct.  Silence,  unless  when 
a  person  is  bound  to  speak,  and  when  silence  would  mislead, 
can  never  have  the  effect  attributed  to  the  appellant's  conduct 
It  would,  in  m  J  judgment,  be  carrying  the  principle  of  ratifica- 
tion to  its  utmost  limits  to  say  that  the  appellant,  after  his 
vehement  and  solemn  protest  against  the  original  resolution, 
ceased  his  opposition  when  he  saw  the  trustees  following  up 
that  resolution.  I  cannot  consider  the  appellant's  negative  con- 
duct on  the  occasions  referred  to  as  a  ratification  of  the  unjust 
resolution  of  the  third  of  November. 

The  next  point  is  as  to  the  eflbct  of  the  resolution  of  the 
eighteenth  of  August,  1817,  as  to  those  who  complied  with  its 
terms,  and  as  to  such  of  the  stockholders  who  did  not  comply 
with  them.  First,  as  to  those  who  did  comply  with  its  terms* 
the  appellant  being  present  and  consenting  to  that  resolution, 
I  concur  in  opinion  with  the  chancellor,  that  he  was  bouDd.  It 
was  in  the  nature  of  a  contract,  and  was  free  from  any  objection 
of  compromitting  the  rights  of  third  persons  and  crediton. 
Two  of  the  respondents  only  have  paid  the  Mtj  per  cent, 
namely,  Martin  Hoffinan  and  James  Reynolds.  Hoffinan  paid 
the  fifty  per  cent,  on  the  seventeenth  of  Januaiy,  1818,  and 
James  Reynolds  paid  the  fifty  per  cent,  on  the  fifteeoith  of  Janu- 
ary, 1818.  There  had  been  a  lapse  of  some  time  between  the 
payments  and  the  passing  of  the  resolution,  but  the  payments 
were  made  before  the  sale  of  the  factory  on  execution  and  the 
resolution  had  not  been  rescinded,  nor  had  these  respondents 
been  forewarned  not  to  make  the  payments. 

Under  these  circumstances,  I  incline  to  the  opinion  that 
Martin  Hoffman  and  James  Reynolds  cannot  be  considered  any 
further  responsible.    But  I  do  not  think  the  other  respondents 


Feb.  1822.]  Suae  v.  Bloom.  283 

esa  take  any  benefit  under  that  resolution.  They  haye  never 
eomplied  with  it;  the  appellant's  assent  was  undoubtedly  given 
wiUi  the  view  of  immediately  realizing  the  amoant  which  ft 
compliance  with  that  resolution  would  have  produced.  To  say 
that  he  is  now  bound  by  an  offer  made  under  a  different  state 
of  Uiings,  after  ft  total  wreck  of  all  the  property  of  the  company 
in  whidi  tiie  ftppellant  was  so  laigely  interested,  would  be  un- 
reasonaUe  and  inequitable.  The  offer  was  made,  and  the  re- 
spondents, except  Hoffinan  and  Beynolds,  refused  to  comply 
with  it.  How,  then,  can  the  respondents,  after  such  a  lapse 
of  time,  claim  the  benefit  of  this  offer  as  a  contract,  when  they 
rejected  the  oflbr?  The  appellant  might  have  very  good  rea- 
Bcms  for  mating  a  large  saczifice  upon  the  debt  due  him.  He 
ma  willing  to  do  so,  upon  prompt  payment  of  the  fifty  per 
cent.  No  court  has  a  right  to  say  to  him  that  he  shall  adhere 
to  his  proposition,  which  was  rejected  by  the  respondents. 
There  would  be  no  reciprocity  in  this,  and  I  am  entirely  satis- 
ied  fliat  we  cannot^  and  ought  not,  to  consider  it  as  an  existing 
ocmtzaet. 

It  has  been  urged  that  the  appellant  was  guilty  of  fraudulent 
lepresentations  as  to  the  value  of  the  property  he  sold,  and  the 
pra&taUe  nature  of  the  business  he  was  carrying  on,  so  that 
the  respondents  ought  not,  in  equity,  to  be  bound  by  their 
Bobsoriptions.  The  charge  is  so  destitute  of  foundation  that  it 
does  not  deserve  a  serious  refutation.  The  facts  show  that 
there  were  much  examination  and  deliberation  on  the  part  of 
ihe  company  before  the  purchase  was  concluded;  and  although 
Bobaequent  events  proved  that  the  appellant  miscalculated  as 
to  profits,  this  was  to  be  attributed  to  a  change  in  political 
efe&ts,  and  not  to  any  fraudulent  design  to  deceive  or  misrep- 
neent. 

It  is,  also,  contended  that  such  of  the  respondents  as  sub- 
scribed to  the  stock  of  the  company,  under  a  promise  by  the 
appellant  that  he  would  take  it  off  their  hands,  must  be  consid- 
ered, at  their  election,  as  holding  the  same  as  trustees  for 
him,  and  are,  therefore,  not  bound  to  make  contribution.  It 
cumot  be  doubted,  that  if  any  of  the  respondents  have  become 
nbecribers  in  behalf  of  the  appellant,  and  have  merely  lent  their 
names  to  accommodate  him,  without  intending  to  have  any  in- 
terest in  the  concern,  they  ought  not  to  be  holden  to  contribu- 
tiom  On  the  other  hand,  if  any  of  them  have  subscribed, 
under  a  general  assurance  from  the  appellant  that  he  would 
take  the  stock  off  their  hands,  if  they  should  require  it,  and 
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they  haTe  gone  on  acting  as  stoddioldezB  until  the  affidra  of 
the  company  have  become  bad,  and  then  xequize  a  fulfillment 
of  the  a88aranc6»  they  can  have  no  right,  either  in  law  or  in 
equity,  to  an  exoneration  from  contribution. 

It  will  be  at  once  seen  that  there  would  be  no  mutualily  or 
reciprocity  in  such  a  bargain.    If  the  concern  was  profitable^ 
then  they  would  hold  upon  their  shares;  if  unprofitable,  or  dis- 
astrous, then  they  would  throw  the  loss  upon  the  appellant 
They  would  thus  make  him  run  the  risk  of  all  the  losses,  while 
they  took  the  chance  of  all  the  profits.    There  is  one  decisive 
test.    Those  of  the  stockholders  who  paid  the  calls  out  of  their 
own  pockets  are  entirely  precluded  from  setting  up  any  such 
promise  or  assurance;  and  with  regard  to  them  we  must  say  that 
they  are  concluded.    They  have  evinced  by  their  acts  that  they 
hold  the  stock  in  their  own  rights,  and  not  as  trustees  for  the 
appellant.     As  to  them  we  are  bound  to  consider  the  appellsnt's 
assurances  as  merely  denoting  his  confidence  in  the  success  of 
the  institution.    These  observations  apply  to  George  Bloom, 
Albert  Cocks,  Derick  B.  Stockholm,  Leonard  Dayis,  John  Nel- 
son, Abiel  G.  Thompson,  Elizabeth  Tappen,  Daniel  Hoffman 
and  Benjamin  H.  Oonklin,  and  to  such  of  the  respondents  as 
have  suffered  the  bill  to  be  taken  pro  confesso,  and  also  to  Peter 
Ackerman  and  Catharine  B.  Livingston,  who  have  entered  into 
a  stipulation  that  their  cases  shall  abide  the  decision  with  re- 
spect to  others  in  the  same  condition  as  themselves. 

Having  already  expressed  an  opinion  that  Martin  HoflhiaB 
and  James  Reynolds  are  exonerated  in  consequence  of  their 
compliance  with  the  resolution  of  the  eighteenth  of  Angost, 
1817,  the  particular  eases  of  John  E.  Pells  and  Daniel  CooUdge 
require  to  be  considered.  Pells  was  not  an  original  subscriber. 
He  purchased  ten  shares  of  Joseph  H.  Cunningham.  Theee 
shares  at  the  time  of  the  purchase  had  been  paid  in  folL  He 
received  scrip  for  them,  with  an  indorsement  by  the  treasurer 
that  they  were  paid  in  full.  I  can  perceiye  no  principle  on 
which  he  can  be  charged.  If  even  there  could  be  any  doubt  in 
such  a  case,  with  respect  to  creditors  who  haye  no  concern  in 
the  institution,  there  can  be  none  in  this  case,  for  the  appellant 
has  been  benefited  by  this  very  payment.  Pells  is,  therefore, 
entitled  to  be  dismissed  from  the  cause. 

With  respect  to  Daniel  Ooolidge,  he  asserts  and  prores  thst 
he  subscribed  for  twenty  shares  under  an  assurance  from  the 
appellant  that  he  should  be  at  liberty  to  pay  for  his  stock  or 
not,  as  he  chose,  and  that  the  appellant  would  at  anytime 
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take  it  back  if  he  should  not  be  deaizous  of  keeping  it.  Coolidge 
•dmita  that  be  paid  &we  dollars  on  each  share  under  the  call  of 
the  seTenteenth  of  March,  1815,  and  it  appears  that  he  was  ap- 
pointed and  acted  as  secretary  of  the  oompanj.  On  the  first  of 
December,  1817,  he  made  a  formal  tender  of  his  scrip  to  the 
sppeUant  I  can  see  no  difference  between  this  case  and  those 
of  the  respondents  who  went  on  paying  other  calls,  and  who 
BTsiled  themselyes  of  the  resolution  of  the  third  of  November. 
The  payment  by  Coolidge,  out  of  his  own  funds,  of  the  call  of 
the  80Yenteenth  of  March,  1815,  his  acting  as  one  of  the  com- 
pany, and  retaining  his  stock  until  the  affairs  of  the  company 
were  desperate,  manifest  a  willingness  to  be  a  stockholder  if 
the  nudflrtaking  turned  out  prosperously,  but,  if  otherwise,  not. 
It  has  been  asserted  that  Crosby  and  Cocks  are  creditors  of  the 
ippdkat  and  haye  a  set  off  against  him,  and  that  these  de- 
maodfl  ought  to  be  deducted  from  the  amount  which  they  may 
hbiequired  to  paj  in  this  case.  It  seems  to  me  equitable  that 
such  deductions  should  be  made,  if  their  respective  demands 
are  smoeptible  of  adjustment  before  a  master;  for  although  the 
respondents  are  jointly  sued,  they  are  individually  and  not 
jointly  liable  to  the  appellant. 

The  respondents*  counsel  has  strenuously  insisted  that  the 
odIj  responsibility  assumed  by  the  subscription  was  a  right,  at 
the  election  of  the  subscribers,  to  forfeit  their  shares,  with  all 
pTeriona  payments  made  thereon,  and  this  opinion  is  founded 
on  the  decision  in  this  court,  in  the  case  of  Jerdcina  t.  The  Union 
T\impike  Co.,  1  CaL  Cas.  86.  In  a  suit  by  the  DvichesB  CoUan 
Mam^adory  v.  Davis,  U  Johns.  24A  [7  Am.  Dec.  459],  which 
w  an  action  on  the  subscription  paper  in  this  case,  the  su- 
preme court  had  occasion  to  review  all  the  cases,  and  that  court 
entertained  no  doubt  of  the  liability  of  the  stockholders,  in  an 
action  brought  to  enforce  the  calls.  I  need  not  now  attempt  to 
aapport  the  correctness  of  that  decision,  because  if  the  corpora- 
tion is  dissolved  and  if  the  resolution  of  the  third  of  November 
IS  Toid,  the  respondents  were  stockholders  when  the  corporation 
^l^cune  dissolved,  and  then  the  statute  expressly  renders  them 
wle  to  creditors,  to  the  amount  of  their  stock.  If,  however, 
tlie  coiporation  was  not  dissolved,  I  have  no  doubt  that  upon 
^^  pnnciples  of  the  case  of  Salmon  v.  The  Hamborough  Com" 
P^,  1  Cas.  in  Oh.  204,  and  in  1  Eyd  on  Corp.  273,  the  appel- 
ant wonld  be  entitled  to  a  decree  in  his  favor.  I  forbear  going 
^^  that  case,  for  I  do  not  feel  that  it  is  necessary.  The  court 
^&nated,  on  the  argument,  that  we  should  not  sustain  the 
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queetion  on  this  appeal*  what  inis  the  amount  dae  to  the  appel- 
lant from  the  company,  as  the  chancellor  had  not  oonsideired 
that  point. 

The  result  of  mj  opinion  is,  that  the  decree  complained  of  be 
reversed;  that  the  cause  be  remitted  to  the  court  of  chanoeiy 
with  directions  to  enter  a  decree  declaring  all  the  respondents 
except  Martin  Hofiman,  James  Beynolds,  and  John  E.  Pells 
liable,  individually,  to  the  extent  of  their  respectiye  shares  of 
stock  in  the  said  company  and  no  farther,  to  pay  appellant's 
debt,  but  that  the  payments  made  by  the  respondents  on  their 
stock,  shall  be  deemed,  so  far,  to  have  diminished  their  liability, 
and,  as  respects  Martin  Hoffman,  James  Beynolds,  and  John  K 
Pells,  that  the  bill  be  dismissed,  and  that  they  be  paid  their 
costs  incurred  in  the  court  below. 

Yates  and  Yah  Nbss,  JJ.,  concurred. 

Platt,  J.,  being  related  to  one  of  the  parties,  declined  giving 
any  opinion. 

WooDWOBiH,  J.,  not  having  heard  the  argument,  gmve  no 
opinion. 

The  rest  of  the  court  conourred,  except  Aushh,  senafeoi;  who 


Decree  accordingly. 

Tlua  OMe  is  insfenietive^  taken  in  oonneotion  with  the  note  to  FkmMk 
^fkLmCo.r.  Alexander,  9  Am,  Deo.  92,  whers  Mme  of  the  poiate  adniig  ben 


Skinner  v.  Datton. 

BAxmiNO  Pabtvxb's  Oohtbaot. — One  partner  or  DMmber  of  an 

cannot  ezeonte  a  deed  or  writizig  under  seal  so  as  to  bind  hia  copartaeia 
without  express  aathority  therefor;  but  snoh  aathority  may  be  giveo  bj 
paroL  However,  if  by  their  sabseqaent  aots,  the  copartners  ratify  a 
contract  made  without  sach  aathority,  they  will  be  compeDed  to  cob- 
tribate  ratably  to  any  damages  that  may  have  been  recovered  at  law  oa 
sach  contract  against  the  partner  ezeoating  it 

FXBSOHAL  LiAUUTT  ov  Pabtnul — ^Where  a  partoer  nndertakea  to  bind  his 
copartners  by  an  instroment  in  writing  withoat  evprnss  antfaority,  b» 
will  be  personally  liable  on  such  contract 

Appeal  from  the  court  of  chancery.  The  bill  stated  tlist 
defendants  Dayton,  Wheeler,  W.  Raymond,  Jr.,  N.  H.  Bay- 
mond,  A.  S.  Hitchcock,  I.  Hall»  and  N.  Doane,  being  deeircmf 
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of  aflBodafting  themaelyes  together  for  the  purpose  of  mana- 
facbning  cotton  yam  and  doth,  on  the  tenth  of  Apxil^  1815, 
adopted  and  sabsciibed  oertain  artidee  called  the  constitation, 
dedaiing,  among  other  things,  that  the  name  of  the  assodation 
should  be  The  Gtoanyille  Cotton  Mannfactniing  Company, 
and  that  there  should  be  a  piesident  who  should  be  ex  officio 
director,  and  not  leas  than  two  nor  more  than  four  directors 
and  a  treasorer.  That  the  president  should  have  power  to 
appoint  a  general  agent  whose  duty  it  should  be  to  purchase 
stock  and  yend  the  goods  of  the  company,  and,  under  the  par- 
ticnlar  direction  of  the  president  and  directors,  to  transact  all 
bnriiuoao.  That  each  subscriber  to  the  stock  should  pay  ten  dollars 
for  each  share  snbscribed,  and  from  time  to  time  pay  all  assess- 
ments levied  thereon.  That  the  stock  of  the  company  should 
be  divided  into  twenty  shares,  of  which  plaintiff  took  four  and 
ms  elected  president,  and  White,  Taylor  k  White,  also  de- 
fendants, took  two. 

That  on  the  twenty-fifth  of  April,  1816,  an  agreement  in 
iriitiiig  and  nnder  seal,  was  entered  into  between  White,  Taylor 
k  White,  and  the  plaintiff,  as  agent  and  director  of  the  com- 
pany, by  which  W.^T.  A  W.,  engaged  to  manufacture  and  deliyer 
at  the  factory,  frames,  spindles,  etc.,  and  all  necessary  apparatus 
for  complete  operation,  and  the  plaintiff  and  W.  B.,  Jr.  and 
A.  P.  H.,  engaged  in  behalf  of  the  company  to  pay  therefor 
ifteen  thousand  one  hundred  and  twenty  dollars;  nine  hundred 
in  thirty-fiye  days,  and  five  hundred  eyexy  thirty  days  there- 
after, until  the  machinery  shall  be  in  full  operation,  at  which 
time  the  balance  was  to  be  paid.  That  W.,  T.  A  W.  knew 
the  oQUstitiition  of  the  company,  and  before  the  execution  of 
the  agreement,  they  subscribed  for  two  shares,  on  condition 
thatttey  should  be  exempted  from  all  assessments  until  the 
maduneiy  was  finished  and  the  factory  in  operation.  That 
on  the  twenty-seyenth  of  April,  1816,  an  assessment  of  fifty 
doUars  was  leyied,  which  all  the  stockholders  saye  Dayton, 
Hall  and  Wheeler,  refused  to  pay,  and  forfeited  their  shares. 
That  in  May  following  the  directors  gaye  notice  thereof  in 
writing,  dated  May  20,  1816,  to  W.,  T.  &  W.,  and  informed 
them  that  the  contract  could  not  be  performed.  That  plaintiff 
had  been  compelled  to  pay  certain  sums  to  Clark  and  Sayage 
on  behalf  of  the  company,  and  had  been  sued  by  W.,  T.  & 
W.  for  breach  of  the  contract  in  which  action  plaintiff  had 
pleaded  that  he  executed  the  agreement  as  agent  and  director 
Bmly,  but  judgment  had  been  giyen  against  him  on  demur-. 
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rer^  of  all  which  his  partners  had  notice.  The  bill  prayed  for 
a  disooreijy  an  injunction  to  the  suit  at  law  by  W.,  T.  &  W., 
and  for  general  relief. 

The  answers  of  W.,  T.  k  W.,  alleged  that  the  contnct  was 
with  the  plaintiff  personally^  and  that  by  reason  of  his  faflore 
to  perform  his  agreement  they  were  thrown  into  insolTency. 
The  other  defendants  alleged  that  the  contract  was  made  with* 
out  authority. 

After  testimony  taken  in  the  cause  the  chanceUor  directed  a 
reference  to  a  master,  to  find  the  amount  of  W.,  T.  &  W.'s  dama- 
ges caused  by  plaintiff's  non«execution  of  his  contnct,  and  also 
decreed  that  the  other  defendants  were  not  bound  to  contribote 
to  the  damages  so  found. 

Henry,  for  the  appellant. 

Bud,  Z,  JB.  Shepherd  and  Van  VeMen,  conira. 

PLiiTT,  J.,  The  bill  filled  by  Skinner  against  the  zespondeBts 
embraced  two  objects :  1.  A  liquidation  of  damages,  upon  prin- 
ciples of  equity,  arising  out  of  the  contract  made  by  the  appel- 
lant with  White,  Taylor  &  White;  and,  2.  To  compel  the 
other  respondents  to  contribute  for  the  damages  to  be  assessed 
in  favor  of  White,  Taylor  k  White. 

That  the  appellant  is  personally  liable  upon  the  oorenant 
which  he  executed,  so  as  to  give  to  White,  Taylor  &  White  a 
remedy  against  him  alone  has  been  decided  by  the  sopreme 
court  as  well  as  the  court  of  chancery.  The  whole  subject, 
however,  has  never  before  been  presented  in  all  its  parts  and 
relations,  and  in  reviewing  the  dedsions  at  law  and  in  eqoitj, 
upon  the  particular  points  that  have  been  adjudged  in  relation 
to  this  controversy,  I  am  clearly  of  opinion  that  the  doctrine 
of  rea  judicata  has  no  just  application  on  this  appeal.  The  de- 
cision of  the  supreme  court,  18  Johns.  307,  pronounced  that 
Beuben  Skinner  was  personally  and  individually  liable  upon 
the  covenant  executed  by  him  to  White,  Taylor  k  White. 
But  it  turned  merely  upon  a  question  of  special  pleading.  It 
was  there  decided,  on  demurrer,  that  to  avoid  individual  re- 
sponsibility it  was  necessary  for  Skinner  to  aver  and  prove  not 
only  that  he  sealed  the  contract  for  the  directors,  etc. ;  bat  that 
he  had  authority  from  them  for  that  purpose.  It  turned  upon 
the  technical  effect  of  a  seal.  For  if  the  associates  are  consid- 
ered as  partners  one  of  them  could  not  bind  his  copartners  by  a 
seal  without  special  authority;  and,  admitting  that  as  a  partner, 
the  appellant  might  in  this  instance  have  made  a  contract  with- 
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out  aeal  which  would  hare  bonnd  all  the  aflsodates,  yet,  as  he 
naed  a  seal,  the  simple  contract  as  partner  was  merged  in  the 
eovenaat;  and  thereby  it  became,  in  judgment  of  law,  his  own 
indiridual  contract,  unless  he  could  prove  that  his  associates 
especially  authorized  him  to  seal  for  them.  The  respondent. 
Skinner,  in  that  case  was  allowed  to  plead  de  novOy  and  before 
final  judgment  was  rendered  he  resorted  to  the  court  of  chan- 
cery, where  the  whole  subject  has  been  developed,  and  we  now 
have  the  proofs  as  well  as  the  pleadings  before  us.  The  former 
appeal  to  this  court  was  upon  a  decretal  order,  which  dissolved 
the  injunctioa  for  staying  the  proceedings  at  law.  In  reversing 
that  decretal  order  this  court  was  confined  to  the  allegations  in 
the  bill  and  answer,  and  the  decision  on  that  appeal  did  not  in- 
volve the  questions  now  presented. 

We  are  at  liberty,  therefore,  to  disregard  the  obiter  dicta  of 
the  learned  members  of  this  court  who  assigned  the  reasons  for 
that  reversal:  *' judex  non  reddU  plus  quam  quod  petens  ipse  re- 
qidrU,'*  We  were  not  then  required  to  decide  as  to  the  rule  of 
damages,  nor  the  right  on  the  part  of  Skinner  to  contribution 
&Qm  his  associates,  nor  could  we  then  determine  definitely  as  to 
the  eventual  liability  of  Skinner,  because  all  the  defensive  alle* 
gstions  in  the  answer  of  White,  Taylor  &  White  were  denied  by 
the  replication  of  Skinner,  and  the  proofs  were  not  then  before 
08.  The  order  of  this  court  for  continuing  the  injunction  was 
a  preliminary  step  for  arresting  the  proceedings  at  law,  until 
the  whole  merits  should  be  ascertained  from  the  proofs  as  well 
as  the  pleadings.  The  condition  annexed  to  that  order,  that 
judgment  should  be  confessed  and  perfected  at  law,  was  in- 
tended as  a  provisional  security,  merely,  to  be  used  or  modified 
as  Uie  equity  of  the  case  should  eventually  demand;  and  we 
have  a  rig^htfnl  control  over  that  judgment  by  perpetual  injunc- 
tion, for  the  whole  or  for  part,  as  equity  shall  require. 

As  to  the  validity  and  binding  force  of  the  covenant  entered 
into  by  Beuben  Skinner,  a^  to  render  him  personally  and  indi- 
ndnally  responsible,  I  see  no  reason  to  entertain  a  doubt. 
Whatever  relation  he  may  have  stood  in  with  regard  to  his  asso- 
ciates in  the  manufacturing  company,  whether  as  copartner  or 
as  agent,  he  has  a  right  to  volunteer  his  own  individual  credit 
and  responsibility;  but  he  certainly  had  no  right  to  contract  in 
that  form  either  for  the  company  or  for  his  co-directors.  They 
had  given  him  no  authority  to  seal  for  them;  and  yet  he  volun- 
tarily undertook  to  perform  that  office  on  their  behalf,  stating 
on  the  face  of  the  instrument  that  he  so  executed  it  for  him- 

iv.  Dm.  Voii.  X— 19 
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self,  and  Wm.  Baymond,  jun.,  and  A1>ner  0.  Hitchoook,  as 
directors  of  The  Granville  Cotton  Mannfactoring  Company.  He 
thereby  Yirtoally  represented  and  affirmed  that  he  had  authority 
from  his  co-direotors  to  make  such  a  contract  for  them. 

No  bad  faith  is  imputable  to  White,  Taylor  &  White  in  any 
part  of  the  whole  transaction.    They  fairly  and  honestly  ac- 
quired that  security;  and  when  obtained,  it  was  obligatory  on 
Beuben  Skinner,  and  on  no  other  person.    He  did  not  bind  his 
principals,  because  he  exceeded  the  authority  which  they  had 
given  him;  and  neither  law  nor  equity  would  tolerate  the  idea 
that  the  covenant  thus  executed,  was  to  be  treated  as  a  nullity. 
If  Skinner  did  not  bind  his  principals  by  sealing  that  contract, 
it  must  follow  that  he  bound  himself  individually.    White, 
Taylor  &  White  were  no  doubt  induced  to  believe  that  they  had 
the  covenant  of  all  the  three  directors  of  the  manufactoring 
company,  and  when  their  mistake  is  discovered,  shall  it  be 
allowed  that  Skinner,  who  led  them  into  that  error,  shall  take 
advantage  of  his  own  wrong,  and  be  held  irresponsible?    Bj 
executing  that  contract,  Skinner  neither  created  any  obligation 
nor  gave  any  right  of  action  against  any  person  but  himself. 
The  Granville  Manufacturing  Company  had  a  right  to  adopt  or 
disavow  the  contract,  as  they  pleased;  and  Skinner  had  no 
right  to  cast  upon  White,  Taylor&  White  the  burthen  of  proving 
a  subsequent  ratification  by  the  company.     White,  Taylor  A 
White  had  a  right,  therefore,  to  elect  to  consider  and  treat  it  as 
the  personal  and  individual  covenant  of  Skinner,  and  they  have 
uniformly  done  so.    Whether  the  co-directors  or  the  membeis 
of  the  association,  subsequently  ratified  and  adopted  the  con- 
tract, so  as  to  render  them  liable  for  contribution,  is  a  distinct 
question,  which  I  shall  hereafter  examine.    But  I  think  it  dear 
that  untU  such  ratification.  White,  Taylor  &  White  had  do 
jremedy  against  them,  either  in  law  or  in  equity.     And  If  at  any 
iime  personal  and  individual  responsibility  attached  to  Beaben 
Skinner  upon  the  covenant.  White,  Taylor  &  White  had  a  right 
-.to  rely  on  his  security  alone,  and  to  leave  him  to  seek  aid  or  con- 
tribution from  his  associates. 

But  it  is  insisted  by  the  counsel  for  the  appellant,  that  White, 
Taylor  &  White  have  no  equitable  claim  for  damages,  becaose 
they  chose  to  stop  in  the  progress  of  the  work,  and  have  never 
delivered  nor  tendered  any  part  of  the  machinery.  This  was  an 
executory  contract,  which  could  not  be  altered  nor  rescinded 
without  the  mutual  consent  of  the  parties;  and  I  have  no  doubt 
that  White,  Taylor  &  White  might  have  proceeded,  if  they 
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•dioee,  to  s  eompletioii  of  the  whole  contraot  on  fheir  part,  and 
then  ibfBj  wonld  haye  had  a  right  to  reooyer  the  whole  price 
aooQidiiig  to  the  oontnet.  But  I  think  the  letter  of  the  twen* 
tieth  of  Hay,  and  the  twenty-f onrth  of  July,  1815,  with  all  the 
eoneomitant  dzenmatanoes  of  the  case,  weze  abundantly  suffi* 
dent  to  exeoae  and  dispense  with  any  further  performance  of 
the  contiact  on  the  part  of  White,  Taylor  &  White.  They  were 
notified  that  the  stockholders  had  refused  to  pay  the  assess- 
ments, and  wonld  '*  of  necessity,  haye  to  abandon  the  business 
nsless  some  alteration  conld  be  made  in  the  contraot."  White, 
Taylor  Jk  White  were  under  no  obligation  to  alter  the  contract; 
and  in  my  judgment  they  had  a  right  to  stop  the  progress  of 
the  work,  and  to  haye  a  liquidation  of  damsges  upon  equitable 
prindplee,  as  to  what  had  been  rightfully  done  under  the  con- 
tact before  the  first  of  August,  1815,  when  it  was  mutually 
abandoned.  That  White,  Taylor  k  White  had  subscribed  for 
shares  in  that  association,  cannot,  I  think,  yaiy  the  construc- 
tion of  their  agreement  with  Skinner,  nor  affect  their  rights 
imder  it,  except  it  be  to  render  them  contributory,  if  the  point 
of  eontribution  shall  be  determined  against  the  stockholders. 

The  next  question  in  order  is  as  to  the  rule  of  damages  upon 
the  Uqfoidation  of  the  contract.  There  is  great  di£Bculty  in  pre- 
acrilmig  the  rule;  and  there  will  probably  be  still  greater  diffl- 
colij  in  the  application  of  it.  According  to  my  yiew  of  this 
questaon,  the  master  should  be  directed  to  ascertain  and  report, 
1.  What  amount  of  labor  was  performed,  what  amount  of  mate- 
nals  was  procured,  and  what  amount  of  expenses  were  actually 
viibonajide incurred  by  White,  Taylor  &  White,  pursuant  to 
theooyenant,  up  tothefirstday  of  August,  1816;  2.  What  amount 
of  profits  if  any,  would  haye  accrued  to  White,  Taylor  & 
White  if  the  contract  had  been  mutually  fulfilled  by  the  parties 
in  good  faith,  and  in  all  its  parts;  3.  What  proportion  did  the 
prafita,  if  any,  upon  the  labor,  materials,  and  expenditures,  so 
applied  under  the  contract,  up  to  the  first  of  August,  1815,  boar 
to  the  estimated  profits,  if  any,  on  the  entire  and  mutual  fulfill- 
meat  of  the  contract;  and,  4.  What  was  the  ayailable  amount 
in  valae  to  White,  Taylor  &  White,  in  fair,  open  market,  on 
the  first  day  of  August,  1816,  of  all  the  actual  labor,  expenses 
ttd  materials  so  appropriated  and  applied  by  them  under  the 
contract  up  to  that  day  ?  to  the  end  that  White,  Taylor  k 
White  may  be  credited  with  the  amount  of  labor,  materials  and 
expenditures  found  to  haye  been  so  applied  on  the  first  of  Au- 
gust, 1815;  and  also  credited  for  the  proportion  of  profits,  if 
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any,  so  to  be  found  under  the  third  head  of  inquizy  aboTe  stated; 
and  that  interest  be  added  to  both  those  items  of  credit  from 
the  first  day  of  August,  1815;  and  that  thej  be  debited  with 
the  available  amount  of  labor,  expenses,  and  materials,  so  found 
to  have  been  appropriated  and  supplied  by  them,  under  the 
fourth  head  of  inquiry,  together  with  interest  thereon  from  the 
first  day  of  August,  1815;  and  the  balance  of  such  account  will 
be  the  amount  of  damages  to  be  recovered  under  the  contract. 

As  White,  Taylor  &  White  elected  to  abandon  the  further 
execution  of  the  contract,  when  that  option  was  tcDdexed  to 
them  by  the  opposite  party,  I  can  perceive  no  equitable  grounds 
for  their  claim  of  profits  beyond  the  pro  rata  allowance.    Sup- 
pose the  fair  calculation  of  profits  on  the  entire  and  successful 
completion  of  the  whole  machinery  to  be  three  thousand  dol- 
lars, as  estimated  by  some  of  the  witnesses,  yet  it  is  to  be  con- 
sidered that  they  must  have  devoted  their  time,  and  services, 
and  capital,  and  credit  for  nearly  a  year  longer;  and  during 
that  time  they  would  have  been  subject  to  a  great  variety  of  risks 
and  unfortunate  casualties,  from  all  which  they  were  relieved  bj 
the  mutual  abandonment  of  the  contract.    To  entitle  them  to 
profits  on  the  whole  machinery,  they  must  have  earned  those 
profits  by  completing  the  whole  work,  which  they  have  not 
done.     It  is  contended  that  in  fact  White,  Taylor  &  White 
had  no  option;  that  the  default  on  the  part  of  Skinner  in  not 
paying  the  two  first  installments  deprived  them  of  the  meaos 
of  prosecuting  the  work;  and  that  this  compulsory  abandon- 
ment of  the  contract  was  the  cause  of  their  utter  ruin  in  busi- 
ness and  property.    These  are  among  the  unfortunate  conse- 
quences which  daily  occur  from  the  want  of  punctuality  in 
pecuniary  engagements;  but  neither  courts  of  law  nor  equity 
can  measure  damages  by  such  remote  consequences  or  contin- 
gencies.   If  the  money  had  been  punctually  paid  according  to 
contract,  it  might  perhaps  have  been  profitably  used;  but  it 
might  also  have  been  lost  or  wasted.   The  lawful  rate  of  interest 
is  the  only  standard  which  we  can  recognize  for  damages  arising 
from  the  non-payment  of  money  upon  such  contracts. 

Next  in  order  is  the  important  question  whether  the  stock- 
holders or  members  of  The  Granville  Ck>tton  Manufscturing 
company  are  liable  to  contribution  for  those  damages.  And,  if 
liable,  are  they  bound  personally  to  the  whole  extent  of  the 
damages,  or  only  to  the  extent  of  the  common  property  and 
funds  of  the  company?  This  was  a  voluntary  association  for 
the  joint  and  personal  benefit  of  its  members,  who,  by  tbe 
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■greemeni  stjled  '*  the  constitation/'  dated  the  nineteenth  day 
of  Apil,  1815,  dedaze  their  object  to  be  "for  manufaotaring 
cotton  yam  and  doth."    Bj  the  first  artide  thej  adopt  a  name, 
vis:  "The  GnuiTille  Cotton  Manufacturing  Company.''    The 
second  artide  proyides  for  a  proper  sdection  of  their  members 
to  transact  the  business  of  the  company,  to  be  called  "president 
and  directors/'  and  a  treasurer.    By  the  third,  fourth,  and  fifth 
aitides,  particular  powers  and  instructions  are  giyen  in  regard 
to  the  employment  of  a  sub-agent  and  clerk,  and  their  duties. 
The  sixth  article  declares  that  "  each  person  shall  at  the  time 
of  subscribing  for  stock  in  said  company,  pay  in  cash  on  eyexy 
ebare  by  him  or  her  subscribed,  ten  dollars;  and  shall  from 
time  to  time,  and  at  all  times  hereafter,  pay  such  assessments 
16  shall  be  made  by  the  president  and  directors,  or  forfeit  such 
sbsre  or  shares,  with  all  previous  payments  made  thereon." 
The  construction  to  be  giyen  to  the  sixth  article  will  determine 
the  character  of  the  association.    The  exposition  given  by  his 
honor  the  chancellor  is,  that  "  the  company  could  not  be  bound 
hejond  the  capital  paid  in,  and  the  president  and  directors  had 
no  power,  under  the  artides  of  association,  to  bind  the  mem- 
beis  individually.    Whoever  dealt  with  the  company  as  such, 
iDd  without  resorting  to  a  personal  covenant,  was  presumed  to 
deal  with  them  according  to  the  terms  of  their  constitution,  and 
to  give  the  credit  to  the  funds  of  the  company  actually  paid  in, 
or  to  be  paid  in  under  assessments  duly  made.    He  had  no  right 
to  look  to  the  credit  of  the  individual  members,  unless  these 
individnal  members  entered  into  a  personal  covenant  or  con* 

tMCt" 

In  considering  the  avowed  object  of  this  association,  and  ex- 
UDioing  all  the  provisions  of  their  constitution,  my  mind  has 
been  led  to  a  different  conclusion.  It  was  an  inconsiderate  and 
idTentaroiis  enterprise,  and  in  all  probability  the  question  now 
agitated  of  personal  liability  for  contracts  made  on  behalf  of  the 
eompaDy,  in  the  event  of  a  defidency  of  the  joint  fund,  never 
sctnally  occurred  to  the  minds  of  the  associates.  If  they  meant 
to  guard  against  such  individual  responsibility,  it  is  extraordi* 
iMiy  that  they  did  not  in  their  constitution  expressly  stipulate 
igainst  it,  and  give  public  notice  accordingly,  instead  of  leav- 
ing it  to  silent  inference.  And  the  question  also  presents  itself 
to  my  mind  with  some  force,  why,  if  tbey  intended  to  avoid 
peraonal  liability,  did  they  not  avail  themselves  of  the  statute 
nhieh  authorized  them  to  incorporate  themselves  as  a  manufao- 
tnnng  company  by  filing  a  certificate  in  the  secretary's  o£Scet 
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The  proviflions  of  that  statute  exactly  applied  to  their  case,  and 
it  depended  upon  their  own  volition  whether  thej  would  aTail 
themselTeB  of  that  shield  or  not. 

Mj  first  proposition  is,  that  if  the  terms  of  their  association 
do  not,  bj  fair  and  necessary  construction,  negate  the  inten- 
tion of  personal  liability  in  judgment  of  law  and  equity,  the 
members  of  the  company  are  indiyidually  responsible  for  all 
debts  contracted  for  the  objects  and  within  the  scope  of  the 
association.  If  they  did  not  mean  to  be  personally  liable  for 
deficiences,  good  faith  required  that  they  should  speak  une- 
quiTOcally,  and  give  notice  that  such  were  the  terms  on  which 
they  contracted.  If  they  had  accepted  the  franchise  of  an 
incorporation,  offered  to  them  by  the  legislature,  their  rights 
and  duties  would  have  been  distinctly  marked  and  understood, 
and  no  person  would  have  confided  in  their  personal  responsi- 
bility. 

In  my  judgment  the  sixth  article,  which  is  the  only  one  z^ 
lied  on  for  that  purpose,  contains  no  such  negation  of  person- 
al liability.  A  capital  was  necessary  to  be  provided ;  and  it  ap- 
pears to  me  that  the  only  object  in  that  article  of  the  copart- 
nership, and  which  entirely  satisfies  all  the  words  of  it,  was  to 
determine  the  amount  and  the  rule  of  contribution  in  regard 
to  the  sums  to  be  invested  as  capital  in  their  joint  oonoem. 
And  the  stipulated  forfeiture  was  intended  mer^y  as  a  sum- 
mary means  of  enforcing  the  punctual  compliance  with  that 
essential  requisite.  They  were  to  pay  in  their  proportion  of 
capital,  as  required  by  the  directors,  or  to  ineur  the  penalty  of 
forfeiture.  A  forfeiture  of  shares  under  that  article  would  un- 
doubtedly also  operate  as  a  dissolution  of  the  partnership,  as 
to  the  person  so  forfeiting  his  shares  in  regard  to  all  contracts 
subsequently  made  by  the  directors.  To  say  that  the  sixth 
article  was  intended  to  secure  to  each  stockholder  a  right  to 
withdraw  from  the  partnership  whenever  he  pleased,  would  be 
adopting  a  construction  which  imputes  to  that  article  no  posi- 
tive meaning,  nor  any  practical  effect.  Because  each  partner 
would  have  had  the  same  right  without  any  such  provision.  It 
is  a  right  inseparably  incident  to  every  partnership.  There 
can  be  no  such  thing  as  an  indissoluble  partnership.  Ereiy 
partner  has  an  indefeasible  right  to  dissolve  the  partnership,  as 
to  all  future  contracts,  by  publishing  his  own  volition  to  that 
effect;  and  after  such  publication  the  other  members  of  the 
firm  have  no  capacity  to  bind  him  by  any  contract.  Even  where 
partners  covenant  with  each  other,  that  the  partnership  shall 
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oaniome  seren  yean,  either  partner  may  dissolTe  it  the  next 
day,  by  prodaixning  his  deteimination  for  that  purpose;  the 
only  oonaequenoe  being  that  he  thereby  subjects  himself  to  a 
dahn  for  damages  for  a  breach  of  his  covenant.  The  power 
given  by  one  partner  to  another,  to  make  joint  contracts  for 
them  \xtix,  is  not  only  a  revocable  power^  bat  a  man  can  do  no 
aet  to  divest  himself  of  the  capacity  to  revoke  it. 

It  is  renuurkable  that  there  is  a  perfect  silence  throughout 
tha  instrument  of  association,  in  regard  to  profits  and  loss,  and 
yet  the  law  will  intend  that  both  were  contemplated;  and  in 
the  abeenoe  of  all  explanation  on  their  part,  we  must  intend 
Qiat  th^  were  to  be  borne  and  enjoyed  by  the  associates,  in 
proportion  to  their  shares  of  interest  which  are  expressly 
stated.  As  to  their  organization  and  interior  economy  for  con- 
daeting  their  joint  concerns,  the  associates  have  made  a  law  for 
themselves,  by  their  constitution,  as  they  had  a  perfect  right  to 
do.  Articles  of  copartnership  in  almost  every  case,  contain 
tome  peenliar  provisions  or  restrictions  which  are  valid  and 
landing  between  the  partners  as  such,  but  which  have  no  ap- 
plication to  those  with  whom  they  contract.  These  associates 
engaged  in  a  bold  enterprise  exposed  to  great  risks,  and  in- 
volving great  expenditures.  They  provide  for  a  regular  succes- 
aion  of  directors,  but  there  is  utter  silence  in  the  constitution 
in  regard  to  their  power  of  making  contracts  for  land,  build- 
ings or  machinery;  and  yet  from  their  name  of  office,  and  the 
obrious  design  of  their  appointment,  we  must  suppose  it  was 
intended  that  they  should  be  the  acting  partners  or  agents  of 
the  company;  and  if  they  had  power  to  act  at  all  we  must  pre- 
Bome  they  had  power  to  contract* for  machinery  for  spinning 
cotton,  which  was  the  avowed  design  of  the  institution. 

The  only  specified  power  conferred  on  the  directors  is,  in 
fomth  article,  that  "  it  shall  be  the  duty  of  the  president  and 
directors  to  appoint  a  general  agent,  whose  duly  it  shall  be  to 
pozdiase  stock,  and  vend  the  goods  of  said  company,"  etc.  But 
this  obviously  refers  to  a  sub-agent,  who  was  to  conduct  the 
ordinary  business  of  the  company,  after  the  establishment  should 
he  in  operation. 

The  whole  scope  of  the  testimony  shows,  that  the  members 
of  the  association  recognized  the  directors,  of  whom  the  presi- 
dent was  one,  as  the  persons  authorized  to  contract  on  their  be- 
half, and  the  question  now  is,  had  they  power  to  contract  so  as 
to  bind  the  indi  ddual  associates,  beyond  the  common  fund  so 
placed  under  the  management  and  control  of  the  directors.    In 
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mj  judgment  the  directors  had  power  to  faiiid  the  siockholdetB 
individnallj  and  personally  for  debts  bona  fide  oontractad  in  the 
regular  prosecution  of  the  business  committed  to  their  ehazge, 
and  every  contract  made  by  them,  as  directors  in  general  terms 
was  obligatory  on  the  associates  to  that  extent.  Whether  any 
priyate  individual  stockholder  had  power  to  bind  his  associaieB, 
by  assuming  to  contract,  contrary  to  the  fundamental  rales,  and 
organization  of  the  company  is  a  very  different  question^  which 
does  not  arise  in  this  case. 

In  the  case  of  McNeven  ▼.  Lmngslon,  17  Johns.  437,  this  court 
decided  that  joint  proprietors  of  patent  rights  for  navigating  by 
steam,  on  the  mere  ground  of  such  joint  interest,  could  not 
bind  each  other  by  any  contract  with  any  assignee  of  such  right, 
*'  not  connected  with  the  enjoyment  and  exercise  of  their  com- 
mon privil^e,"  which  is  in  perfect  accordance  with  the  doctrine 
which  I  apply  to  this  case.    In  the  case  of  LivinffaUm  v.  Jjyndi^ 
4  Johns.  Oh.  673,  his  honor,  the  chancellor,  decided  thai  the 
association  of  stockholders  of  the  North  Biver  Steamboat  com- 
pany, was  not  a  partnership  in  a  commercial  sense,  bat  the 
parties  were  tenants  in  common  of  the  property  and  franchises 
belonging  to  the  company,  and  that  the  constitution  adopted 
and  subscribed  by  all  the  members  as  the  fundamental  artides 
of  their  association,  could  not  be  abrogated  or  changed,  except 
by  unanimous  consent.    That  was  a  suit  by  one  of  the  associates 
against  the  other  members  of  the  company,  to  enforce  the 
original  stipulations  of  their  constitution,  which  provided  for 
the  custody  of  their  boats,  the  appointment  of  their  officers,  and 
the  deposit  of  all  moneys  received  by  the  captains,  which  pro- 
vision a  majority  of  the  sU^ckholders  had  resolved  to  modify 
and  vary. 

In  maintaining  the  rights  of  the  individual  member  against 
the  innovations  attempted  to  be  imposed  on  him  by  a  majority 
of  his  associates,  the  chancellor,  undoubtedly,  decided  cor- 
rectly. For  admitting  them  to  be  partners  in  relation  to  con- 
tracts with  others,  they  had  a  right  to  make  a  lawforthemselTes 
as  to  all  the  objects  of  that  decree.  The  reasoning  of  tbe 
chancellor  on  that  occasion  in  reference  to  the  case  before  him 
was  conclusive;  but  with  great  deference  I  remark  that  theia 
are  several  gratuitous  dicta  in  that  case  to  which  my  judgmeot 
cannot  yield  assent.  Although  the  general  law  of  partnership 
which  gives  to  each  partner  an  equal  right  to  the  custody  and 
control  of  the  chattels  and  money  of  the  company,  was  in  that 
instance  modified  by  convention  of  the  parties;  yet  while  uniii* 
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corponAed  ii  appears  to  me  they  were  peraonally  reepondble 
as  pertners  for  all  oontracta  made  by  their  acknowledged 
•genta,  within  the  scope  of  their  employment,  and  "  connected 
viUi  the  enjoyment  and  exercise  of  their  conmion  priyilege." 
Suppose  the  ostensible  agent  of  such  a  company  contracts  for 
a  steam-engine,  or  for  fuel  for  their  use,  can  it  be  admitted 
that  in  case  of  the  destruction  of  the  steamboats,  or  a  deficiency 
in  the  common  fund,  the  individual  members  of  the  association 
can  escape  payment  by  abandoning  their  worthless  stock  ? 

In  the  case  now  before  us,  the  chancellor  remarks,  that  the 
light  of  abandoning  merely  on  forfeiture  of  stock,  was  reserved 
to  the  members  ''  as  a  check  to  extravagance  and  abuse  in  the 
management  of  the  company  concerns;"  and  "it  cannot  be 
sopposed  that  individuals  who  consented  to  take  certain  shares 
upon  these  terms  intended  to  place  their  whole  fortunes  at  the 
power  and  disposal  of  the  directors." 

In  answer  to  these  remarks,  I  apply  the  maxim  *'jttdicandum 
ed  legilnu,  nan  exemplis/*    It  may  justly  be  said  that  the  object 
of  these  associates  was  private  gain;  they  acted  voluntarily  and 
had  a  right  to  choose  their  own  associates.    Every  partnership 
im^es  mutual   confidence,  and  involves  great  risks;   but  it 
aooorda  best  with  the  principles  of  equity  and  public  policy, 
that  whoever  q>eculates  for  gain  in  that  mode,  should  also  in- 
cur the  hazards  which  attend  it.     The  members  of  such  asso- 
ciations, or  those  who  represent  them  as  agents  or  directors, 
most  be  presumed  to  know  the  amount  and  condition  of  their 
fonds  and  resources;  while  others  who  contract  with  them  have 
not  the  means  of  estimating  their  joint  fund.    It  therefore 
seems  to  me  that  the  wisest  and  most  salutary  *'  check  against 
extravagance  and  abuse  in  the  management  of  the  company's 
oonoems,"  is  in  holding  the  individual  members  responsible 
for  deficiencies  to  bona  fide  creditors.    If  a  contrary  doctrine  be 
established  it  will  tempt  men  to  speculate  on  the  public  ere- 
dalitj  by  rash  and  ill-advised  schemes,  which,  if  they  happen  to 
sooceed,  may  enrich  the  adventurers;  but  where  failure  and 
consequent  ruin  are  the  result,  the  calamity  must  fall  on  other 
heads  than  their  own.    Bold  enterprise  and  adventurous  spec- 
ulation for  pecuniaiy  profit  form  one  of  the  characteristic  foibles 
of  our  countiymen,  and  instead  of  being  encouraged  and  lured 
on  by  personal  indemnity,  that  spirit  ought  to  be  checked  and 
restrained  by  the  impressive  consideration  of  individual  risk 
and  responsibility. 
This  brings  me  to  the  question,  whether  the  contract  made 
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originallj  by  Beuben  Skiiiner  alone  with  White,  Taylor  k 
White  was  subsequently  ratified  and  adopted  by  the  directors 
of  this  company.  The  only  directors  were  Beuben  Skinner, 
Wm.  Baymond,  jun.,  and  AbnerP.  Hitchcock.  The  answer  of 
Wm.  Raymond,  jun.,  '*  denies  that  he  ever  approTed  of  the  said 
contract  in  any  shape,  or  that  he  has  ever  intentionally  done  any 
act  or  thing  to  ratify  the  proceedings  of  the  appellant. '^  "  He 
denies  that  ever  the  appeUant  consulted  him  upon  the  expediency 
of  untiring  the  coutract  upon  the  terms  ultimately  concluded; 
and  if  he  had  done  so  this  appellant  would  have  dissuaded  and 
protested  against  the  same.''  And  Abner  P.  Hitchcock,  the 
other  director,  in  his  answer  "  wholly  denies  that  he  ever,  di- 
rectly or  indirectly,  gave  his  assent  to  said  contract  before  or 
after  its  execution."  In  regard  to  Hitchcock,  the  other  director, 
I  perceive  no  evidence  that  he  was  consulted  or  that  he  aasented 
to  the  contract  before  it  was  made.  On  weighing  the  evidence 
on  this  point  I  concur  in  the  opinion  of  his  honor,  the  chan- 
cellor, '*  that  there  is  not  the  requisite  evidence  that  the  two 
directors,  Raymond  and  Hitchcock,  ever  authoriied  the  making 
of  the  contract." 

But,  in  my  judgment,  the  chancellor  erred  in  his  next  con- 
clusion, viz:  "That  the  contract  was  never  submitted  to  the 
consideration  of  the  board  of  directors,  and  that  it  never  received 
their  united  deliberation  and  assent."  It  is  proved,  without 
contradiction,  that  soon  after  the  contract  was  made  Skinner, 
as  president,  convened  the  board.  All  the  directors  attended; 
he  laid  before  them  the  contract  which  he  had  made  with  White, 
Taylor  &  White,  which  on  the  face  of  it  explained  that  he  had 
assumed  to  act  as  their  agent;  their  names  were  recited  in  it  as 
the  parties  to  be  bound  by  it;  they  made  no  objection.  One  of 
them  moved  a  resolution  for  an  assessment  of  sixty  dollars  on 
each  share,  with  an  explanation  that  it  was  intended  for  the  ex- 
press purpose  of  meeting  the  first  installment  on  that  contract; 
and  the  time  of  payment  was  made  to  correspond  with  the  con- 
tract, allowing  time  to  send  it  to  White,  Taylor  &  White,  at 
Troy.  The  other  director  seconded  the  motion,  and  the  resolution 
for  such  assessment  was  unanimously  agreed  to.  On  the  twen- 
tieth of  May,  1815,  the  three  directors  wrote  to  White,  Taylor 
&  White  a  letter  in  the  following  words:  "  The  bearer,  Mr. 
Nathan  H.  Raymond,  is  authorized  by  us  to  call  on  you  respect* 
ing  the  contract  made  for  machinery  for  the  intended  tMAorj; 
several  shares  have  been  forfeited,  and  consequently  the  re- 
maining stockliolders  feel  embarrassed,  and  will,  of  neoes«itj» 
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hxfe  to  abandon  the  bnsmeBB,  unless  some  alteration  is  made  in 
the  eontmot  conf onning  to  the  (dzcamstances  of  the  present 
Btockholdera.  The  bearer  is  aathoriaed  to  make  snch  alterations 
aa  the  oompanj  feel  able  to  meet/'  This  letter  was  signed  by 
aQ  tiie  directors;  and  to  me  it  seems  pregnant  in  erery  line  with 
the  most  satiafaustoxy  eridenoe  that  the  direotors  had  ratified  and 
adopted  the  contraet,  and  meant  to  treat  it  as  if  it  had  been 
dolj  executed  by  them  all. 

These  facts  are  undeniably  proved,  and  although  the  two 
direetoiB  swear  in  their  answers,  that  thqr  "  did  not  consent  to 
nor  ntify  the  contract,"  we  must  intend  that  they  did  not  mean 
to  deny  these  facts,  which  they  soon  after  published  in  the 
church  to  a  host  of  witnesses,  but  that  they  swore  to  what  they 
oodexBtood  to  be  the  l^gal  inference  from  those  facts.  On  re- 
viewing the  whole  series  of  conduct  on  the  part  of  the  directors,, 
after  the  contract  was  presented  for  their  ratification,  my  mind 
is  inesistibly  led  to  the  conclusion,  that  it  was  adopted  by  them 
in  their  official  character.  They  determined  to  cany  it  into 
effect,  and  laid  an  assessment  for  that  purpose,  and  thereby 
th^  made  their  election  and  are  concluded  by  it.  When  Skin- 
ner told  them  "  he  had  run  the  company  in  debt  fifteen  thou- 
sand dollars,  and  did  not  know  how  they  would  like  it,"  and 
presented  to  them  the  contract  which  he  had  sealed,  good  faith 
required  that  they  should  then  have  taken  their  stand,  and  have 
apprised  him  of  their  intention,  if  they  meant  to  disavow  the 
eontect,  and  throw  the  burthen  on  him  alone.  If  they  had 
done  BO  he  might  have  found  other  associates,  and  provided 
other  means  of  carrying  the  contract  into  effect,  and  secured 
himself  against  a  ruinous  loss,  which  now  would  be  inevitable. 
"BalihabUio  retrothakUur,  et  mandalo  aequiparaiur,'* 

Hy  opinion,  therefore  is,  that  in  regard  to  the  question  of 
contribution,  the  stockholders  stand  in  the  same  situation  as  if 
their  agents,  the  directors,  had  originally  made  the  contract  on 
hehaU  of  the  company,  and  that  all  who  continued  to  be  stock* 
holders  at  the  date  of  the  ratification  of  that  contract  are  per- 
sonally liable  to  such  contribution,  if  the  joint  fund  shall  prove 
insufSdent,  and  that  White,  Taylor  &  White  are  to  be  in* 
doded  as  stockholders  for  two  shares  in  respect  to  such  contri- 
bution. As  creditors,  they  have  a  right  to  recditer  damages 
nnder  the  contract,  and  as  copartners,  they  are  bound  to  con- 
tribution. Their  subscription  for  two  shares  of  stock  was  ac- 
companied by  a  stipulation,  that  they,  White,  Taylor  &  White 
"ahonld  be  exempt  from  any  assessment,  which  had  been  or 
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should  be  made  until  the  factory  should  be  in  operation/'  hot 
this  exemption  extends  only  to  assessments  for  capital  stock  to 
be  inyested  in  the  joint  concern,  and  has  no  application  to  their 
mutual  responsibility  for  the  debts  of  the  company  beyond  the 
joint  fund. 

It  follows,  therefore,  that  it  would  be  inequitable  to  allow 
White,  Taylor  &  White  to  sue  out  execution,  until  the  meas- 
ure of  contribution  is  settled,  and  a  reasonable  time  has  been 
allowed  to  enforce  it.  For  these  reasons,  my  conclusion  is, 
that  the  decretal  orders  appealed  from,  ought  to  be  reTersed. 

Yates,  J.,  was  of  opinion  that  the  decretal  order,  as  between 
the  appellant  and  White,  Taylor  &  White,  be  modified,  and 
the  master  directed  to  inquire  into  their  actual  losses  and  ex- 
penditures so  far  as  they  had  proceeded  with  the  contract;  and 
that  the  decretal  order  in  reference  to  contribution  be  reTersed. 

WoonwoBTH  J.,  concurred. 

Yak  Niss,  J.,  was  of  opinion  that  the  decree  of  the  court  of 
chancery  ought  to  be  affirmed,  and  gave  his  reasons. 

Spxnobb,  0.  J.  I  cannot  think  that  the  question,  wheUMi 
the  appellant  is  bound  at  law  to  respond  to  W.,  T.  &  W.,  be- 
cause he  has  entered  into  a  covenant  under  seal,  admitting  that 
he  had  authority  from  the  Oranville  Gotten  Manufacturing 
Company,  to  make  the  contract,  has  been  decided  either,  by  the 
supreme  court,  or  in  this  court  on  the  former  appeal.  The  ap- 
pellant never  availed  himself  of  the  permission  given  by  the 
supreme  court  to  amend  his  plea  by  setting  forth  his  authority 
from  the  company  to  contract  with  W.,  T.  &  W.  He  saw  fit 
to  seek  relief  in  equity,  and  when  the  case  came  before  this 
court  on  the  former  occasion,  it  was  from  an  appeal  dissolving 
the  injunction;  and  the  argument  proceeded  on  the  bill  and 
answer  only.  All  the  parties  are  now  before  the  court;  and  it 
is  not  material  to  inquire  what  would  be  the  strict  principle  of 
law  as  between  the  appellant  and  W.,  T.  &  W.  The  question 
now  is,  whether  the  appellant  admitting  him  to  be  eventually 
responsible  on  his  covenant  to  W.,  T.  &  W.,  is  not  as  between 
himself  and  the  other  respondents  entitled  to  call  on  them,  to 
contribute  towards  the  payment  of  such  damages  as  W.,  T.  ik 
W.  ore  entitled  to  recover  by  virtue  of  their  contract,  and 
whether  all,  or  some  only  of  the  respondents,  are  liable  to  saoh 
fontribution. 

I  take  it  to  be  clearly  proved,  that  the  appellant,  who,  to- 
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geiher  ivith  l^Uiam  Bajmond,  Jr.,  and  Abner  P.  Hitobcook, 
mm  the  direetora  and  agents  of  the  company  (which  is  a  pri- 
vate unincorporated  association),  made  the  contract  with  W., 
T.  &  W.»  with  the  direct  approbation  and  consent  of  Wm. 
Bajmond,  Jr.,  and  that  it  was  subsequently  made  known,  as- 
sented to  and  ratified  by  A.  P.  Hitchcock,  the  other  director, 
L»  Hall,  Abraham  Dayton,  Beuben  Wheeler  and  Nathan  H. 
Baymond.  Indeed  all  the  respondents  except  Nathan  Doane, 
have  assented  to  and  ratified  this  contract,  either  by  being  pres- 
ent and  concurring  in  the  assessment  made  the  twenty-seyenth 
of  April,  1815,  for  the  express  purpose  of  raising  moneys  to 
meet  the  engagement  entered  into  by  the  contract  of  the 
twenty-fifth  of  April,  1815,  between  the  appellant  in  behalf  of 
the  directors  and  W.,  T.  &  W.,  by  payments  on  that  assess- 
ment with  a  foil  knowledge  of  the  purpose  and  object  of  the 
call  and  assessment. 

Both  at  law  and  in  equity  the  subsequent  assent  of  the  prin- 
cipal to  the  act  of  an  agent,  in  relation  to  the  interest  and  aflTairs 
of  the  piindpal,  is  equivalent  to  a  positiye  and  direct  authoriza« 
tion  to  do  the  act.*  Such  subsequent  assent  is  an  adoption  of 
the  act  of  the  agent,  with  a  view  to  reap  the  benefit  flowing 
from  it;  and  he  who  receives  the  adTantages  and  profits  of  a  con- 
ttaet  must  assume  the  risk  of  the  disadvantages  of  the  loss 
whieh  may  attend  it. 

There  would  be  no  difilculty  in  coming  to  the  conclusion  that 
iD  the  members  of  the  association  who  ratified  the  contract  were 
boond  to  abide  the  advantages  and  loss  attending  it,  but  for  the 
ienns  of  the  association.  The  associates  were  partners  as  re- 
garded each  other  and  as  regarded  the  public,  who  dealt  with 
them  and  trusted  them.  Their  respective  liabilities  to  each 
other  and  to  third  .persons  ignorant  of  the  terms  of  their  associa- 
tion may  undoubtedly  be  different.  In  the  latter  case  they 
would  be  liable  without  reference  to  their  private  rules,  but  in 
the  former  case  their  own  rules  would  be  binding  as  among 
themselyes. 

It  has  been  strongly  insisted  on  that  the  only  remedy  which 
one  of  the  members  of  the  association  can  have  against  another 
18  by  a  forfeiture  of  the  shares  held  by  such  member.  The 
.  nxth  article  of  the  constitution,  or  association,  is  as  follows: 
'*Baeh  person  shall  at  the  time  of  subscribing  for  stock  pay  in 
eadi  on  every  share  by  him  or  her  subscribed,  ten  dollars,  and 
shall  from  time  to  time,  and  at  all  times  thereafter,  pay  such 
•nesBments  as  shall  be  made  by  the  president  and  directors,  or 
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forfeit  Bttoh  share  or  Bhazes,  with  all  previouB  paymentB  made 
thereon."     The  ohanoellor  was  of  opinion  that  ihe  appellani 
was  not  entitled  to  ohaige  the  other  members  of  the  associatioii, 
individually,  with  any  part  of  the  diunages  for  which  he  was 
liable  under  the  contract  to  W.,  T.  A  W.    He  held  that  the 
company  could  not  be  bound  beyond  the  capital  paid  in,  and 
that  the  president  and  directors  had  no  power,  under  the  articles, 
to  bind  the  members  individually;  and  that  whoeyer  dealt  with 
the  company  as  such  and  without  resorting  to  a  personal  core- 
nant,  was  to  be  presumed  to  deal  with  them  aooording  to  the 
terms  of  their  constitution;  and  to  give  the  credit  to  the  fdnda 
of  the  company  actually  paid  in,  or  to  be  paid  in,  under  ooooon 
ments  duly  made;  and  that  he  had  no  right  to  look  to  the  credit 
of  the  individual  member  unless  those  individual  members  en- 
tered into  a  personal  covenant  or  contract.    He  considered  the 
sixth  article  as  a  check  to  extravagance  and  abuse  in  the  nuui- 
agement  of  the  company  concerns,  and   that  every  member 
reserved  to  himself  the  right  to  withdraw  from  further  responsi- 
bility by  refusing  to  pay  any  more  assessments  under  the  penalty 
of  a  forfeiture  of  his  shares  and  of  all  previ<)us  payments  made 
thereon.    He  was  of  opinion  that  the  assessment  of  the  twenty- 
seventh  of  April,  1816,  implied  no  other  obligation  than  to  pay 
it,  or  submit  to  the  forfeiture;  that  an  assent  to  the  assessment 
was  no  ratification  of  the  contract,  and  that  the  other  respond* 
ents  were  not  chargeable  vnth  any  breach  of  faith  in  refusing  to 
pay  it  and  submitting  to  the  penalty;  and  that  neither  the  ap- 
pellant nor  W.,  T.  and  W.,  could  complain  of  any  surprise  or 
imposition  by  such  refusal,  for  they  were  subscribers  to  the 
articles  of  association,  and  knew  the  tenor  of  it. 

It  seems  to  me,  with  all  deference,  that  the  opinion  of  the 
chancellor  goes  to  the  subversion  of  all  chum  or  demand  for 
compensation,  by  W.,  T.  &  W.,  for  the  non-fulfillment  of  the 
contract  with  the  appellant,  unless  we  are  prepared  to  say,  that 
the  contract  ought  to  be  considered  a  personal  covenant  on  the 
part  of  the  appellant.  It  appears- to  me  impossible  that  it 
should  be  so  considered  by  a  court  of  equity.  W.,  T.  &  W.  be- 
ing subscribers  to  the  articles  of  association,  and  knowing  the 
tenor  of  it,  knew  as  well  as  the  appellant,  whether  he  could 
bind  the  association  by  his  contract.  This  case  is  entirely  dis- 
tinguishable from  the  one  where  a  stranger  is  dealing  with  an 
agent  who  professes  to  have  power  to  bind  his  principal,  when 
he  has  no  such  authority.  In  that  case,  if  the  agent  exceeds 
bis  power,  he  shall  be  personally  bound,  otherwise  the  party 
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datimg  with  bun  and  ignorant  of  his  def oet  of  power,  would  be 
dflfranded,  bat  when  the  knowledge  of  the  oontzacting  partiee 
IB  the  8ame»  when  the  defeet  of  power  is  known  to  both,  if  the 
penon  aesimmig  to  be  an  agent  acts  in  that  capacity,  bat  from 
defect  of  power,  does  not  bind  the  principal,  in  such  case  the 
other  party  cannot  impnte  fraud  to  him,  and  in  the  language  of 
the  chancellor  **  cannot  complain  of  surprise  or  imposition." 

No  man  can  read  the  sgreement  between  the  appellant  and 
W.,  T.  ft  W.  without  seeing  in  CTCiy  sentence  of  it,  the  com- 
plete sense  of  the  parties,  that  the  appellant  was  contracting  as 
agenty  for  the  sole  benefit  of  the  company,  and  that  he  did  not 
mean,  nor  coold  W.,  T.  A  W.  understand  him  to  mean,  to  be 
penonally  bound.    The  agreement  professes  to  be  made  by 
Skioner,  Baymond  and  Hitchcock,  as  directors.    They  engage, 
in  behalf  of  the  company,  to  pay  W.,  T.  &  W.  the  price  stipu- 
lated for  the  machinery.    They,  as  directors,  engage  to  pay 
the  balance  due  on  the  first  six  frames  when  put  in  operation, 
ind  the  company  further  engaged  to  procure  drums  and  belts 
for  the  machinery.    The  appellant  alone  signs  and  seals  for  the 
directors,  and  by  way  of  postscript  the  company  engaged  to 
transport  the  machinery  at  fifty  cents  per  hundred  weight.    Now, 
we  perceiTO  that  at  one  time  the  directors  engage  in  behalf  of 
the  company,  at  another  for  themselves  as  directors,  and,  in 
other  parts  of  the  agreement,  the  company  engage,  thus  demon- 
ftrating  that  the  agreement  and  engagement  regarded  a  per- 
formance by  the  company  alone.     We  perceiye  that  the  whole 
amount  to  be  paid  to  W.,  T.  &  W.  was  fifteen  thousand  one 
hundred  and  twenty  dollars.    Is  it  possible  to  believe  that  they 
looked  to  the  individual  responsibilitj  of  the  appellant?    Did 
they  not  know  that  he  was  not  to  pay  anything  beyond  the 
amoont  of  his  subscription  ?    Did  they  not  know  that  tibie  stock- 
holders  were  to  pay  ratably? 

But  it  has  been  strongly  contended  that  the  appellant  had 
not  power  to  bind  the  company  by  this  contract.  I  do  not  now 
mean  as  to  their  responsibility  beyond  voluntary  payments  upon 
eaUs,  but  that  he  had  no  authority  to  contract  at  all.  The  fact 
has  already  been  stated  that  the  associates  elected  the  appellant 
as  president,  and  William  Baymond,  Jr.,  and  Abner  P.  Hitch- 
cock as  directors.  Now  under  the  fourth  article  of  the  associa- 
tion, it  is  declared  to  be  the  duty  of  the  president  and  directors 
to  appoint  a  general  agent  whose  duty  it  shall  be  to  purchase 
stock  and  vend  the  goods  of  the  company,  and  under  the  par- 
tiealar  direction  of  the  president  and  directors,  to  transact  all 
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Bnch  basiness  as  ihej  shall  deem  best  caloulaied  to  advance  the 
interest  of  the  company. 

This  Tirtnallj  vests  the  power  of  transacting  all  neooooaiy 
business  in  the  president  and  directors;  for  if  they  could  direct 
an  agent  to  transact  it,  no  agent  having  been  appointed,  they 
coold  themselves  transact  all  necessary  business.    A  power  to 
direct  the  thiog  to  be  done  implies  a  power  in  the  persons  au- 
thorized to  give  directions  to  do  the  thing  themselves.     Why 
were  these  appointments  made,  unless  it  was  intended  that  the 
president  and  directors  should  act  ?   How  was  the  object  of  the 
association  to  be  attained,  but  through  the  agency  of  the  presi- 
dent and  directors?    They  undoubtedly  had  authority  to  make 
contracts,  or  else  the  associates  were  never  in  earnest  in  the 
avowal  of  their  intention  to  put  in  operation  a  cotton  faetozy. 
It  is  not  necessary  to  discuss  the  question  whether  the  presi- 
dent and  one  of  the  directors  could  legally  bind  the  company, 
without  the  concurrence  of  the  other  director,  because  the  proof 
is  clear  and  unanswerable  that  Wm.  Raymond,  Jr.,  did  assent 
to  the  contract  at  the  time,  and  that  both  he  and  A.  P.  Hitch- 
cock fully  approved  it  two  days  after  it  was  made,  by  voting  for 
an  assessment  to  meet  the  payments  stipulated  in  the  contract. 
They  were  therefore  bound;  and  all  the  associates  excepting 
Doane,  who  was  not  present  at  the  meeting  on  the  twenty- 
seventh  of  April,  were  bound  by  the  contract  unless  their 
responsibilities  were  limited  to  a  forfeiture  of  the  stock  and 
previous  payments. 

This  case  then  cannot  be  distinguished  from  that  of  BandaU 
V.  Van  Vechien,  19  Johns.  60  [arUe^  193].  That,  also,  was  upon  a 
covenant  under  the  hands  and  seals  of  the  defendants,  and  they 
stipulated  to  pay  the  sums  mentioned  in  the  body  of  the  agree- 
ment. They  were  styled  in  the  agreement,  a  committee  ap- 
pointed by  the  corporation  of  Albany  for  that  purpose,  but  they 
signed  and  affixed  their  individual  seals  to  it.  The  principal 
question  in  the  case  was,  whether  it  was  a  personal  covenant, 
binding  the  defendants  individually,  or  whether  it  was  a  con- 
tract which  bound  the  corporation.  The  supreme  court  held 
that  when  a  person  assumed  to  contract  as  an  agent  for  an  indi- 
vidual or  a  corporation,  he  must  see  to  it  that  the  principal  was 
legally  bound  by  his  act,  for  if  he  does  not  give  a  right  of 
action  against  his  principal,  the  law  held  him  personally  liable. 
It  was  there  said  that  the  defendant  contracted  in  the  character 
of  agent  for  the  corporation,  in  relation  to  a  subject  exclusively 
appertaining  to  the  corporation,  and  that  they  were  not  bound 
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onleBa  the  nataie  and  f  oim  of  the  contract  was  Buoh  as  to  create 
DO  liafaDilgr  on  the  part  of  the  cotporationy  and  that  it  was  in- 
combent  on  the  defendants,  in  order  to  excuse  themselves  from 
penonal  responfiibility,  to  show  that  the  plaintiff  had  a  legal 
ronedy  against  the  coipoxation.  From  the  facts  in  the  case, 
the  oomt  was  of  opinion  that  the  plaintiff  there  had  a  remedy 
hj  an  action  of  awumpetf  against  the  corporatioD;  and  particu- 
lar stress  was  laid  on  the  fact  that  the  corporation  had  recog- 
wod,  adopted  and  ratified  the  contract  by  a  yarietj  of  acts  in 
reference  to  it.  It  was  held  that  the  corporation  was  not 
abflolTedy  because  their  agents  had  entered  into  a  sealed  con- 
tniet»  and  that  the  sealing  of  the  contract  by  the  agents  did  not 
alter  the  question.  The  same  principle  was  decided  by  the 
fflipreme  court  of  the  United  States  in  the  case  of  Bank  of  Co- 
UaMa  T.  PaOeraon,  7  Cranch,  297. 

There  is  a  strikiDg  analogy  between  these  cases.    Here  the 
^pellant  oontracted  in  the  character  of  an  agent  for  the  com- . 
pany,  and  in  relation  to  a  subject  emphatically  theirs,  with  a 
joint  interest  of  his  own.     Whether  they  were  liable  eo  inskmti 
is  not  made  the  test.   They  were  liable  before  the  arrival  of  the 
time  for  the  fulfillment  of  the  contract;  and  in  that  case,  as 
bere,  their  liability  was  evinced  by  their  ratification  and  adop- 
tion of  the  contract.    The  variance  in  an  important  fact  between 
the  cases  would  vary  also  the  conclusion  on  another  point. 
Admitting,  for  the  present,  that  the  company  were  bound  no 
fnriber  than  they  individually  chose  to  comply  with  the  assess- 
ment, it  may  then  be  said  that  the  appellant  is  bound  because 
be  has  not  shown  that  W.,  T.  &  W.  have  a  legal  remedy 
against  the  company.    But  the  important  difference  between 
the  cases  is  this:  Bandell  was  not  a  member  of  the  corpora- 
tion, he  knew  nothing  of  their  resolutions  until  after  the  con- 
tract was  entered  into;  but  W.,  T.  &  W.  were  members  of  this 
oompsny;  they  knew,  or  were  bound  to  know,  if  the  case  be  so, 
that  they  would  not  be  bound  personally,  or  in  any  other  way 
than  by  calls  and  assessments.  The  appellant,  then,  has  shown 
that  W.,  T.  &  W.  have  every  legal  remedy  on  the  contract 
which  was  within  the  contemplation  of  the  parties.    The  ap- 
pellant has  bound  them  hy  their  subsequent  ratification  as 
folly  as  they  could  be  bound  by  the  terms  of  their  association; 
and  if  they  are  not  so  bound  as  to  be  responsible  fully  to  in- 
demnify W.,  T.  &  W.  for  the  losses  they  have  sustidned,  it 
is  not  because  the  appellant  had  not  power  to  bind  or  to  con* 
tract  for  them,  but  because  from  the  nature  of  the  assodap 
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tion  it  was  optional  whether  they  would  be  bound  or  not.  Diis 
risk  and  contingency  W.,  T.  ft  W.  most  be  deemed  to  have 
contemplated.  If  the  contract,  or  articles  of  association,  were 
susceptible  of  this  construction,  it  appears  to  me  that  sach 
would  be  the  consequence,  and  that  the  appellant  would  not 
be  holden  personally,  he  having  acted  in  good  faith,  and  W., 
T.  A  W.  being  fully  apprised  of  all  the  facts,  and  acquainted 
with  the  articles  of  association. 

But  I  cannot  yield  my  assent  to  the  principle  that  such  of  the 
respondents  as  ratified,  adopted  and  confirmed  the  contract 
between  the  appellant  and  W.,  T.  A  W.  are  not  responsible  in 
their  individual  persons  or  property;  nor  can  I  assent  to  the 
position  that  under  the  sixth  article  of  the  association,  those 
who  haye  thus  ratified  the  contract  in  question  have  a  right  io 
withdraw  themselves  from  further  responsibility  by  refusing  to 
pay  any  further  assessments,  and  by  a  mere  forfeiture  of  their 
shares  and  the  previous  payments. 

The  object  of  the  association  was  to  manufacture  cotton  yam 
and  cloth;  they  were  consequently  to  procure  a  site  for  a  fac- 
tory, to  procure  machinexy,  to  purchase  the  raw  material,  em* 
ploy  workmen,  and  do  everything  necessary  to  the  accomplish- 
ment of  the  object.  I  have  already  shown  that  under  the  fourth 
article  of  the  constitution  of  the  company,  the  president  and 
directors  had  the  power  to  transact  all  such  business  as  they 
should  deem  best  calculated  to  advance  the  interest  of  the  com- 
pany. They  had  the  power  to  make  assessments,  and  the  ninth 
article  provides  that  the  president  and  directors  shall  give  the 
stockholders  of  the  company  thirty  days*  notice  of  any  nnnnnB 
ment  made,  and  payment  required.  Would  it  be  a  fair  and 
natural  construction  of  their  powers;  would  it  comport  with  the 
interests  of  the  concern,  or  can  it  be  presumed  to  have  been  the 
intention  of  the  parties  that  no  engagement  should  be  entered 
into,  nothing  undertaken  or  done,  until  the  calls  had  been  made 
and  the  money  actually  in  the  hands  of  the  treasurer?  I  think 
not;  and  the  acts  of  the  respondents  show  they  had  no  such 
meaning. 

It  is  in  evidence  that  when  the  assessment  of  the  twenty- 
seventh  of  April,  1816,  was  made,  it  was  fully  stated  that  it  was 
made  to  meet  the  payments  which  would  fall  due  under  the 
contract  with  W.,  T.  &  W.  This,  then,  was  an  express  recog- 
nition of  the  right  of  the  president  and  directors  to  make  con- 
tracts, stipulating  fox  future  payment;  and  it  was  a  practical 
construction  of  the  terms  of  the  association.    But  the  president 
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and  directon  were,  bj  the  fourth  artide,  anihomed  to  tn&flaet 
all  such  biifiineBB  as  they  ahoold  deem  best  oaloolated  to  adnuioe 
the  interast  of  the  oompanj.  This  was  a  plenazy  power  to  enter 
into  oontiBctB  and  to  incur  debts,  to  promote  aooording  to  their 
beat  disGxetion  the  interests  of  the  association.  Gan  it  then  be 
conteiided  that  it  was  the  intention  of  the  company  that  their 
confidential  agents  should  assome  responsibilities  and  pledge 
their  private  fortunes,  whilst  the  other  members  of  the  associa* 
tion  ahould  be  at  liberty,  if  they  thought  it  for  their  interest,  to 
letiie  and  throw  the  whole  charge  upon  their  agents,  with  no 
other  loss  than  the  forfeiture  of  their  shares  and  the  payments 
made?  In  the  commencement  of  the  business,  and  when  heayy 
expenditures  were  necessaiy,  they  could  thus  retire  with  almost 
perfect  impunity.  The  mere  statement  of  the  pretension  seems 
to  me  to  show  its  nnreasonableness,  and  I  think  we  ought  not 
to  construe  the  sixth  article  of  the  compact  in  a  manner  which 
would  produce  such  unjust  consequences.  We  must  regard  the 
end  and  object  of  the  association,  and  all  its  proTisions,  in  order 
to  aaeertain  the  real  intention  of  the  sixth  article. 

I  hare  already  stated  that  it  binds  the  associates  to  pay  the 
iMfinaments  made  by  the  president  and  directors,  or  to  forfeit 
each  ahare  or  shares  with  all  preyious  payments  made  thereon. 
It  may  well  be  qnestioned,  whether  the  right  of  forfeiture  is 
not  one  vested  in  the  president  and  directors  to  be  enforced, 
when  one  of  the  company  shall  neglect  or  refuse  compliance 
with  the  assessments  and  calls.  I  much  doubt  whether  it  is  a 
nght  vested  in  the  individual,  but  admitting  it  to  be  so,  good 
faith  requires,  and  there  is  nothing  in  this  article  that  forbids 
meh  eonstructioD,  that  the  right  should  be  exercised  and  an 
election  should  be  made  in  limine.  It  is  too  late  to  resort  to  it, 
titer  the  stockholders  have  assented  to  a  contract  made  in  their 
Mialf  and  which  imposes  a  heavy  personal  responsibility  on 
their  agents.  If  this  particular  contract  with.  W.,  T.  &  W. 
luui  been  repudiated  on  the  twenty-seventh  of  April,  two  days 
tfter  it  was  made,  the  appellant  might  have  exonerated  himself 
hy  piocaring  it  to  be  rescinded;  or  had  W.,  T.  &  W.  been  im- 
iDediately  informed  that  the  stockholders  were  dissatisfied  with 
it,  and  meant  to  avail  themselves  of  their  right  to  forfeit  their 
thaiee,  they  would  probably  have  desisted  from  canying  it  into 
exeention.  On  the  contrary,  the  assessments  were  laid  and  the 
€^  made  without  any  opposition  and  vnth  the  express  assent 
of  aD  the  stockholders  except  Doane;  and  thus  the  appellant 
ttd  W.,  T.  A  W.  were  lulled  into  security  and  thrown  oft 
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their  goard.  They  had  a  right  to  beliere  and  to  act  on  that 
belief  y  that  the  assessments  would  be  paid.  It  is  a  principle  of 
equity  that  when  a  man  is  bound  to  speak,  and  by  his  silence 
contributes  to  a  fraud,  he  shall  be  compelled  to  repair  the  mis- 
chief his  fraudulent  silence  has  occasioned:  1  Mad.  Ch.  210, 
211.  This  principle  is  directly  applicable  to  this  yiew  of  the 
case,  and  I  should  consider  it  a  fraud  on  the  appellant  and  W., 
T.  &  W.  for  the  stockholders  to  be  silent,  when  provision  was 
making  for  the  fulfillment  of  the  contract,  with  respect  to  their 
determination  to  forfeit  their  shares,  and  thus  prerent  its  being 
rescinded;  and  afterwards  when  the  mischief  had  happened,  to 
interpose  their  right  of  forfeiture.  Common  hones^,  as  well 
as  equity,  forbids  such  a  course. 

My  conclusion  is,  that  although  W.,  T.  &  W.  would  not 
have  any  remedy  against  the  appellant  solely,  they  have  a  good 
ground  of  action  against  the  individuals  composing  the  associa- 
tion, excepting  Doane,  and  the  parties  being  all  before  the 
court,  there  is  no  difficulty  in  applying  the  remedy,  by  directing 
a  contribution  ratably  in  proportion  to  the  shares  held  by  the 
respondents  respectively  for  the  payment  of  the  sum  justly  due 
to  W.,  T.  &  W.  under  the  contract  with  the  appellant. 

Much  stress  has  been  laid  on  the  fact  that  the  appellant  re- 
fused to  pay  the  assessments  on  his  shares.  He  had  the  same 
right  to  refuse  as  the  other  respondents;  but  this  has  nothing 
to  do  with  the  question  whether  those  who  thus  refused  are  Dot 
now  bound  to  contribute;  nor  has  it  any  bearing  on  the  ques- 
tion whether  the  appellant  acted  as  the  agent  of  the  company 
in  making  the  contract  with  W.,  T.  &  W. ,  nor  whether  that  con- 
tract was  afterwards  adopted  and  ratified  by  the  company.  I 
have  not  thought  it  necessary  to  refer  to  the  evidenoe  showing 
that  adoption  and  ratification;  this  has  been  already  snlBcientlj 
shown. 

8.  M.  HoPKors,  senator,  was  of  opinion  that  the  decretal  order 
as  to  damages  be  affirmed,  that  an  account  of  the  property,  real 
and  personal,  of  the  copartnership  be  directed  to  be  taken,  to 
be  applied  to  the  payment  of  such  damages,  and  that  the  de- 
fendants and  appellant  were  not  liable,  in  their  individoal 
capacity,  on  the  contract. 

Babstow,  Boucx,  Bowne,  Gubxxi,  Hasbbougk,  HmnnraioH, 
Jm>soH,  Ltsdb,  Mnjss,  Muxsb,  Mooxbs,  Mobb,  Pizbx,  Boses- 
OBAMTZ,  Sbtmoub  and  Towksknd,  senators,  were  of  opinion  that 
the  decree  of  the  chancellor  ought  to  be  reversed. 
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laAMB,  AnsBH,  TioiBOiaHAX  and  Yzblb,  motion,  ooneuxed 
in  the  opinion  of  Mr*  Jostioe  Yah  Nan,  that  the  decree  of  the 
dsaneeDor  onghfc  to  be  affirmed. 

A  majority  of  the  court  (twenty-one  for  reTendng,  for  affirm- 
iQg,  fiTc)  bcdng  of  opinion  thai  the  decree  of  the  court  of  chan* 
coj  ought  to  be  reveraed,  it  was  thereupon ''  ordered,  adjudged 
and  decreed  that  the  decretal  order  of  the  court  of  chancery 
appealed  from  be  reyersed.  And  it  ia  further  ordered,  adjudged 
and  decreed  that  it  be  referred  to  a  maater  of  the  court  of  chan* 
oeiy  to  aacertain  and  report  the  actual  damages,  if  any,  sua- 
taioed  by  W.,  T.  &  W.  on  the  first  day  of  August,  1815,  under 
the  covenant  and  agreement  of  the  twenty-fifth  of  April,  1815» 
set  forth  in  the  pleadings;  and  that  the  master,  with  a  view  the 
more  precisely  to  estimate  such  damages,  ascertain  and  report 
the  aetoal  and  bona  fide  expenditures  in  materials  and  labor  in« 
eoned  under  and  in  fulfillment  of  the  said  ooTcnant  on  the  first 
day  of  August,  1816,  the  profits  which  W.,  T.  &  W.  would  have 
made  on  such  expenditures  only,  and  the  value  of  W.,  T.  &  W. 
in  market  on  that  day  of  the  work  so  done,  which  value  to  be 
deducted  from  the  amount  of  such  expenditures  and  profits,  to- 
gether with  interest  on  the  balance  from  the  first  of  August, 
1815,  shall  constitute  the  damages  recoverable  on  the  said  con- 
tract   That  it  be  referred  to  a  master,  to  take  and  state  an 
aeeoont  between  the  appellant  and  all  the  respondents,  except 
Nathan  Doane,  who  were  subscribing  partners  in  the  Granville 
Cotton  Manufacturing  Company,  and  the  respondents,  the  rep- 
resentatives of  Abner  P.  Hitchcock  and  Ira  Hall,  deceased,  who 
were  also  subscribing  partners  in  the  said  company,  respecting 
the  estate  and  concerns  of  the  said  company.    And  also  to 
taoertain  the  sum  which  such  partners,  respectively,  ought  rat- 
ably to  contribute  to  the  damages,  if  any,  that  shall  be  found 
due  to  W.,  T.  k  W.    That  the  injunction  against  the  judgment 
at  law  be  continued  until  such  contributions  shall  have  been 
asoertained,  and  until  it  shall  be  found  that  payment  thereof, 
except  the  contribution  of  W.,  T.  &  W.,  cannot  be  enforced  out 
of  what  may  remain  of  the  clear  estate  of  the  said  company,  or 
by  process  of  execution;  in  which  case,  the  deficiency,  and  no 
more,  may  be  directed  to  be  levied  under  such  judgment.    That 
the  appellant's  bill  as  to  the  respondent,  N.  Doane,  be  dis- 
xniaeed,  with  costs,  as  to  him,  in  the  court  of  chancery,  to  be 
taxed.    That  neither  of  the  parties  have  costs  as  against  each 
other  in  this  court;  and  that  the  record  be  remitted  to  the  court 
of  chancery,  to  the  end  that  this  decree  may  be  executed.*' 
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Glen  v.  Fishsb. 

[6Joni.0B.n.] 

Difin  SujiJBUV  XD  Obabox. — A  devisee  Moeptmga  dvfiM  of  iMid dwg»- 
aible  with  %  UgMsy,  makes  hinMelf  penooally  end  almlntaly  liable  ferito 
payment. 

Ivaaaas  oir  Lbqaot. — ^A  devisee^  in  sooh  a  ease,  is  liable  lor  interest  on  tb» 
legacy  from  the  time  it  was  payable^  altbon^  no  payment  vai  de- 
manded. 

SKETumHT  OH  Wm.— Where  hnsband  and  wile  sne  lor  a  legacy  doe  the 
wif e»  a  soitaUe  provision  must  be  made  oat  ol  it  lor  the  wile  before  it 
will  be  decreed  to  be  paid  to  the  hnsband. 

OoeiB. — ^When  a  bill  is  filed  for  the  payment  of  a  legaoy,  and  the  defendent 
has  no  right  to  resist  its  payment,  he  will  be  liable  for  oosts. 

Bnii  for  an  aooounting.  From  the  bill  it  appeared  ihat  tbe 
defendant's  father  devised  to  him  a  farm  of  wood-land,  and  after 
the  death  or  re-marriage  of  his  wife,  he  gave  to  his  dangbter, 
the  plaintifiTs  wife,  a  oow  and  one  thousand  five  hundred  dol- 
lars in  money,  one  fourth  thereof  to  be  paid  by  each  of  his  four 
sons,  within  three  years  after  the  death  of  his  wife.  The  plaint- 
iff had  married  the  daughter  before  the  date  of  the  will.  The 
testator's  wife  died  in  September,  1815,  a  widow.  The  defend- 
ant entered  into  possession  of  the  farm  devised  to  him,  esti- 
mated to  be  worth  four  thousand  dollars.  The  property  bo 
devised  was  not  sold,  nor  required  to  be  sold,  by  the  executors 
to  pay  debts.  The  bill  further  stated  that  the  cow  had  not  been 
delivered,  nor  had  the  defendant  paid  the  plaintifb  the  one  fourth 
of  the  one  thousand  five  hundred  dollars,  but  the  same  remained 
due,  with  interest  for  three  years.  The  substance  of  the  bill 
was  admitted  by  the  defendant.  He  denied  that  a  demand  bad 
been  made,  and  claimed  if  one  had  been,  a  bond  should  bare 
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first  been  tendered  to  the  exeoatoxs.  He  admitted  he  was  the 
odIj  amriying  ezeoatory  and  that  the  personal  estate  was  suffl- 
eient  to  paj  all  the  debts. 

The  questions  coming  before  the  court  were:  1.  Whether  the 
plaintiflh  shonld  give  secuiitj  to  refund,  in  case  of  a  deficienoj 
of  assets;  2.  Whether  the  legacy  should  be  paid  with  interest 
after  the  expiration  of  three  years  from  the  widow's  death;  and, 
3.  And  whether  the  olaintiflb  were  entitled  to  costs. 


Earing,  for  plaintiffs. 

(nuKmberiain,  for  defendant. 

Kkht,  Chancellor.    1.  The  defendant  has  no  right  to  require 
security  to  refund  before  payment  of  the  legacy,  for  he  does  not 
pay  the  legacy  in  a  representative  character.    The  deriae  was 
given  to  him  on  condition  of  paying  such  a  legacy  to  the  plaint- 
iff Catherine,  and  if  he  accepts  of  the  devise,  he  takes  it  cum 
(mere.    This  is  the  case  of  a  devise  creating  a  charge  on  the 
person  of  the  devisee,  in  case  of  his  acceptance  of  the  gift,  ac- 
ooiding  to  the  distinction  noticed  in  Jackson  v.  Bull,  10  Johns. 
148  [6  Am.  Dec .  821].    He  did  accept  the  devise,  and  he  became 
tliereby  absolutely  and  personally  bound  to  pay  the  legacy;   he 
bss  no  right  to  create  any  condition  precedent  to  the  payment, 
md  the  law  makes  none.    He  who  accepts  a  benefit  under  a 
will  must  conform  to  all  its  provisions,  and  renounce  every 
right  ineonsiBtent  with  them.    This  is  an  obvious  and  settled 
principle  in  equity.     He  accepts  of  the  devise  under  the  con- 
dition of  conforming  to  the  will,  and  a  court  of  equity  will  com- 
pel him  to  perform  the  condition;  for  no  man,  says  Chief  Baron 
Ejie,  Blahe  v.  Bunbury,  1  Yes.  jun.  523,  shall  be  allowed  to 
disappoint  a  vrill  under  which  he  takes  a  benefit. 

2.  The  defendant  is  bound  to  pay  interest  from  the  time  the 
legacy  became  payable.  It  was  a  charge  upon  the  defendant 
in  respect  to  the  land  devised  to  him,  and  as  the  land  of  course, 
yields  rents  and  profits,  the  payment  of  interest  from  the  time 
the  legacy  was  payable,  is  very  just  and  reasonable;  and  the 
interest  runs,  though  the  legacy  was  not  demanded  when  due. 

3.  The  plaintiffs  are  entitied  to  costs,  for  though  no  demand 
of  the  legacy  is  shown,  the  defendant  says  in  his  answer,  that 
if  a  demand  had  been  made,  it  would  not  have  been  complied 
with.  A  suit  was  therefore  necessary  on  the  part  of  the  plaint- 
iff, by  the  admission  of  the  defendant,  and  he  ought,  in  jus- 
tice, to  be  made  chargeable  vrith  the  costs.  The  pretense  that 
aecorify  to  refund  was  wanting,  was  mere  pretext,  for  the  tes- 
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taior  has  been  dead  upwards  of  twelve  years,  and  there  ia  an 
admiflsion  of  personal  assets  sufficient  to  pay  debts;  and  the 
presumption  from  lapse  of  time,  is  that  there  are  no  debta  exist- 
ing against  the  heiiSyOr  personal  representatiTes  of  the  testator. 

But  as  the  husband  and  wife  are  here  suing  for  the  wife's 
legacy,  the  wife  is  entitled  to  a  reasonable  provision  out  of  the 
legacy,  small  as  it  may  be,  before  the  decree  in  favor  of  the 
husband  is  pronounced.  The  doctrine  is  to  be  found  in  the 
case  of  Howard  v.  MoffaU^  2  Johns.  Ch.  206;  and  there  must  be 
a  reference  to  ascertain  what  would  be  a  proper  settlement  in 
this  case,  unless  some  amicable  arrangement  takes  place,  or  the 
wife  voluntarily,  on  examination,  waives  any  provision. 

Decree  accordingly. 


Ai  to  a  penoiud  liability  where  a  deriae  !■  aooepted  enbjed  to  a 
see  i2te«'ofi  V.  R^igUm.  lAm.  1)60.283;  2V»y2orv.  ZoAJar,  9  Id.  600L 


Ejq^g  V.  Bardbau. 

[6JoRm.OB.88.] 

SrjDUiriu  PutiuBMAiroB  ov  Contract  ov  8al&— Specifio  perfofmanee  of  • 
oontnct  at  aaofeion  will  be  decreed,  where  the  sale  in  honafdtt  the  title 
good,  and  the  quantity  of  land  the  aame,  and  the  deeoiiptioa  mhstao- 
tially  true,  although  it  nuiy  vary  in  a  alight  degree. 

InsM— SuoHT  Yabiation.— When  two  adjoining  lota  of  land  were  eold  to- 
gether, in  one  parcel,  for  one  price,  and  on  one  of  the  lota  were  boild- 
inga,  which  projected  two  feet  on  the  other  lot,  it  waa  held  tiiat  this 
was  not  so  material  a  defect  in  the  subject^  or  variation  from  the  tenns 
of  the  description  at  the  sale,  as  woold  entitle  the  pnzohaser  to  abandos 
theoontractb 

C011FXN8ATION  TO  PnncHAasB.—- Where  the  purchaser  cannot  by  the  use  of 
ordinary  diligence,  discover  a  defect  in  land  eold,  and  is  misled  by  the 
advertisement  of  sale,  he  is  entitled  to  compensation  for  any  diminntion 
£lt  value  arising  therefrom,  to  be  deducted  from  the  prioe. 

Pxnnoif  by  one  Whitehead,  a  purchaser  at  a  sale  of  two  lots. 
lITos.  42  and  43,  on  Broome  street,  under  a  decree  of  f  oreclosore. 
There  were  two  buildings  on  lot  42,  one  in  front,  and  tbe 
other  in  rear,  which  projected  on  lot  43,  about  twenty  inches. 
The  petitioner  stated  that  his  object  in  making  the  purchase 
was  to  build  on  the  vacant  lot,  in  a  certain  manner  which  be 
could  not  do,  in  consequence  of  the  building  projecting  as 
stated.  He  had  no  knowledge  of  such  fact  at  the  time,  and 
the  advertisement  stated  the  premises  free  from  incumbrances. 

The  petitioner  applied  for  relief. 
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The  chancellor  states  the  facts  so  folly,  that  any  farther 
statement  is  nnneoeesaiy. 

BopkmM,  for  petitioner. 

8.  Jbnm  and  ESng,  oonbra* 

Knrr,  Chancellor.    This  sale  wss  marked  lyy  good  fidth.    It 
was  unknown  to  the  plaintiff,  and  to  the  master  at  the  sale,  as 
wdl  as  to  the  purchaser,  that  the  front  building  on  lot  42  pro- 
jected orer  upon  lot  43.    The  observation  that  was  made  to  the 
master,  a  few  days  before  the  sale,  that  the  building  in  the  rear 
of  the  lot  enoroaohed  in  a  very  small  degree  on  the  neighboring 
groasd,  waa  too  light  and  trivial  a  circumstance  to  affect  the 
homa  fides  of  the  tiansaction.    The  purchaser  was  informed  at 
the  sale,  and  it  was  one  of  the  terms  of  sale  repeatedly  read 
orer,  and  publicly  proclaimed,  that  the  two  lots  would  be  sold 
tc)gsiher  as  one  lot  or  parcel,  and  that  they  were  free  of  all  in- 
enmbiances,  except  the  lease  upon  lot  42.    The  terms  of  that 
lease,  and  the  disposition  of  the  buildings  at  the  expiration  of 
it,  under  the  covenants  in  the  lease,  were  also  explained.    But 
the  buildings  were  stated  to  be  on  lot  42,  and  it  turns  out  that 
they  do  project  a  little  over  upon  lot  43,  and  this  is  the  yaria- 
tion  in  the  condition  or  quality  of  the  lots,  which  it  is  contended 
ought  to  vacate  the  sale.    As  the  purchaser  purchased  both  the 
lots  tpgether  for  one  consolidated  price,  and  as  one  entire  parcel 
of  land,  it  would  seem  not  to  be  very  material  to  him  if  the 
buildings  on  one  lot  did  encroach  a  few  inches  on  the  other. 
But  he  says  he  purchased  with  intention  to  build  a  house  upon 
the  vacant  lot,  twenty-two  feet  wide,  leaving  an  alley  of  three 
ieet  to  pass  to  the  rear  of  his  lot.    The  disappointment  in  the 
ctte  then  ia,  that  he  will  be  obliged  to  build  his  house  two  feet 
oairower,  if  he  intends  to  haye  the  alley  of  the  width  of  three 
feei    He  is  not  disappointed  in  the  main  object  of  his  purchase. 
He  has  the  lots  of  the  dimensions  described,  and  with  a  perfect 
title,  but  his  house  will  be  a  little  narrower,  if  he  will  not  con- 
tact his  alley,  or  vrill  not  wait  until  the  lease  expires,  or  will 
not  compel  tiie  tenant  to  withdraw  his  buildings  on  to  lot  42. 

This  is  clearly  not  such  a  material  defect  in  the  subject,  or 
miation  from  the  terms  of  the  description  at  the  sale,  as  will 
pemnt  the  purchaser  to  abandon  his  contract.  If  we  were  to 
allow  such  very  nice  and  critical  objections  to  prevail,  we  should 
expose  to  great  hazard  the  efficacy  and  value  of  public  judicial 
Mies.  If  the  sale  be  fair,  and  the  title  good,  and  the  quantity 
of  land  exist,  and  the  substance  of  the  description  be  true  (and 
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all  those  ciroumfltances  exist  in  this  case),  it  is  as  much  as  ought 
to  be  expected  or  required.  Some  care  and  vigilance  must  he 
exacted  of  the  purchaser.  In  this  case  the  purchaser  lived  near 
the  lots,  and  they  were  open  to  his  daily  examination,  and  one 
of  the  witnesses  says,  he  might  have  observed  by  the  eye,  with- 
out even  the  trouble  of  measurement,  that  the  house  on  the 
front  of  lot  42,  projected  a  little  upon  lot  43. 

In  Oalcrqfi  v.  Boebuck,  1  Yes.  jun.  221,  a  Uam  sold  at  anotion 
was  advertised  as  a  freehold  estate,  consisting  of  about  one 
hundred  and  eighty-six  acres,  of  which  forty-five  acres  were  de- 
scribed to  be  a  compact  farm,  and  the  rest  a  park.  It  turned 
out  that  two  acres  in  the  centre  of  the  park  were  not  freehold 
property,  but  land  held  at  will  only.  On  a  bill  for  specifie  per- 
formance. Lord  Thurlow  observed,  that  where  an  estate  was 
sold  at  auction,  it  was  difficult  to  state  specifically  all  the  little 
particulars  relative  to  the  quantity,  title,  and  situation  of  the 
estate,  so  as  not  to  call  for  some  aUowance  and  consideration, 
when  the  bargain  comes  to  be  executed.  He  considered  that 
the  binding  force  of  the  contract,  and  the  consideration  of  en- 
forcing it,  depended  essentially  upon  the  good  faith  with  which 
it  was  made.  In  that  case  he  gave  the  party  some  compensation 
for  the  failure  of  title  as  to  the  two  acres,  and  referred  it  to  a 
master  to  consider  what,  under  all  the  ciroumstances,  ought  to 
be  allowed  as  a  deduction  from  the  price,  when  the  money 
ought  to  have  been  paid. 

The  English  rule  has  been  very  strict  in  requiring  the  spe- 
cific performance  of  these  sales  at  auction,  when  the  ease  was 
free  from  misrepresentation  and  fraud,  and  it  caets  upon  the 
purchaser  the  duty  of  informing  himself  of  matters  within 
his  means  of  information,  in  respect  to  the  quality,  condition, 
situation  and  circumstances  of  the  subject  sold.  Thus,  in  (Hd- 
field  V.  Bound,  5  Yes.  608,  there  was  a  bill  for  a  specific  per- 
cific  performance  of  an  agreement  to  purchase  a  meadow  sold 
at  auction.  The  defendant  objected,  that  the  premises  wer» 
described  as  a  meadow  consisting  of  fifteen  acres,  without  tak- 
ing notice  of  a  footpath  across  it.  But  Lord  Lougfaboroogh, 
while  he  admitted  that  the  meadow  was  very  much  the  worse 
for  a  road  going  through  it,  said  he  could  not  help  the  care- 
lessness of  the  purchaser  who  does  not  choose  to  inquire,  and 
that  the  path  in  that  case  was  not  a  latent  defect.  He  accord- 
ingly decreed  a  specific  performance,  with  costs.  This  case 
was  afterwards  shaken  by  Lord  Manners,  JEOand  v.  Lord  Lan- 
daff,  1  Ball,  k  B.  241,  who  said  it  was  not  weU  received  at  the 


Ibieh,  1823.]  EiNa  v.  Babdeau.  815 


time,  iboagli  he  admitted  that  the  pnrohaaer  in  thai  oaae,  if 
he  had  need  oidinazy  caution,  would  have  discovered  the  ease- 
rneni.  In  Dyer  ▼.  Bargrave,  10  Yes.  505,  there  was  a  bill  also 
for  a  spedfio  performance  of  a  purchase  at  auction.  The  par- 
tieolar  preceding  the  sale  described  the  house  as  in  good  repair^ 
and  that  the  farm  was  all  within  a  ring  fence.  The  defendant 
objected,  on  the  ground  that  the  description  was  not  true.  It 
▼as  admitted  that  there  was  a  variation  from  the  description, 
bttt  a  minute  examination  might  have  discovered  the  defect. 
The  master  of  the  rolls  decreed  a  performance,  and  said  it  waa 
much  too  late  to  contend  that  every  variance  from  the  descrip- 
tion would  enable  a  man  to  resist  the  performance.  If  he  gets 
nibetantially  that  for  which  he  bargains,  he  must  take  a  com- 
peaaation  for  a  deficiency  in  the  value. 

This  last  case  establishes  what  I  apprehend  to  be  the  true 
doctrine  on  the  subject;  and  many  of  the  old  cases  which  re- 
quired a  performance  when  the  subject  was  substantially  differ- 
entfrom  what  it  was  supposed  to  be,  have  been  justly  questioned* 
Lord  Eldon  in  Drewe  v.  HanKn^  6  Yes.  678,  mentioned  a.  num- 
ber of  hard  cases  in  whidi  performance  had  been  enforced, 
though  there  was  a  very  essential  variance  between  the  actual 
and  the  supposed  circumstances  of  the  subject,  and  when  those 
einmmstances  were  wanting,  which  were  the  strong  inducement 
to  the  contract  The  counsel  in  10  Yes.  507,  considered  those 
cseea  as  going  to  an  excessive  length  upon  the  point  of  com- 
peaaation;  and  Lord  Erskine  afterwards  declared,  Halsey  v. 
Grant,  13  Yes.  78;  Stapylion  v.  Scott,  Id.  426,  that  he  would 
not  follow  those  decisions,  nor  decree  specific  performance, 
even  under  the  allowance  of  compensation. 

In  the  present  case  there  is  no  pretense  that  the  substantial 
indaeement  to  the  purchase  has  failed  by  reason  of  the  projec- 
tion of  the  house.  There  is  no  analogy  whatever  between  this 
ease  and  that  stated  by  Lord  Eldon  of  a  contract  for  a  house 
and  wharf.  The  object  of  the  purchase  being  to  carry  on  busi- 
aeas  at  the  wharf,  and  though  the  title  to  the  wharf  had  failed, 
the  court  compelled  the  purchaser  to  take  the  house.  Here 
are  the  lots  and  a  good  title,  and  the  lease  as  disclosed;  and  all 
the  disappointment  is  that  the  purchaser  may  be  obliged  to  com- 
pel his  tenant  to  remove  his  house  a  few  inches,  or  to  make  his 
own  intended  building  or  alley  a  few  inches  narrower  than  his 
original  plan.  The  main  inducement  to  the  purchase  cannot  be 
eaid  to  be  defeated  by  that  circumstance.  Nor  is  there  any- 
thing in  the  case  to  prevent  the  conclusion,  that  the  purchaser 
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caD,  by  ejeotment,  reooTer  ponnenBion  of  the  land  so  eneioaehed 
upon  by  the  buildings. 

But,  while  the  case  moet  elearly  reqnizes  that  the  oontmei  of 
sale  should  be  fulfilled,  yet  the  ffiot  of  the  enoroachment  of  the 
buildings  on  lot  43  was  not  such  a  patent  and  obTiooaly  risible 
ciroumstanee  as  to  conclude  the  purehaeer  from  oompenaation, 
if  the  case  should  otherwise  entitle  him  to  it.  The  strongest 
ground  for  compensation  is,  that  the  vendor  himself,  in  his 
notice,  declared  that  the  two  dwelling  houses  were  on  lot  42. 
Now  it  turns  out  that  they  are  partly  on  lot  48;  and  if  a  person, 
as  Lord  Thurlow  observed,  1  Yes.  jun.  210,  however  oneon- 
▼ersant  in  the  actual  situation  of  his  estate,  will  give  a  deserip* 
tion,  he  must  be  bound  by  it,  whether  connusant  or  not.  I  shall, 
therefore,  declare  that  the  purchaser  is  held  to  perform  his  con- 
tract, and  shall  direct  an  inquiry  by  a  master,  as  to  the  amount 
of  compensation,  if  any,  which  ought  to  be  made.  It  appears 
from  one  of  the  cases  already  referred  to,  and  from  that  of 
Eamiblow  v.  Shirley^  18  Yes.  81,  that  such  is  the  course  of  the 
court  in  cases  where  compensation  is  to  be  made  from  ineooH 
brances  or  defects  in  the  subject. 

Order  accordingly. 


Storbs  V.  Barker. 

[6  JoRm.  Ob.  IM.] 

BqiuiTABLB  Estoppel. — ^Where  one  who  has  the  legsl  title  to  Isnd 

in  its  nle  by  s  person  under  s  cUum  of  title,  and,  moceover,  adTiiM  and 
eneoniages  the  parties  to  cany  oat  saoh  aale^  he  wiU  be  estopped  from 
asserting  his  title  against  the  purchaser. 

IsHOBAKca  or  Law.— Ignorance  of  the  law,  with  a  fnU  knowledge  of  the 
facts,  cannot  generally  be  set  up asa  defense;  nor  will  it  proleotapirtj 
from  the  operation  of  the  role  in  equity,  when  the  dxenmstoaoss  woold 
otherwise  create  an  equitable  bar  to  the  legid  title. 

BxLL  for  injunction  against  an  action  of  ejectment.  Theftots 
are  stated  in  the  chancellor's  opinion. 

H.  B.  PoUer,  for  plaintiffs. 

The  counsel  for  defendant  do  not  appear. 

Kent,  Chancellor.  The  defendant  is  seeking  to  enforce  hii 
title  at  law  to  six  and  a  half  acres  of  land  in  the  village  of  Bof- 
faio,  under  the  following  circumstances,  which  are  supposed, 
on  the  part  of  the  plaintiflEs,  to  have  created  an  equitable  es^ 
toppel. 
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John  Johnston  devised  hj  will  to  his  wife  Bath  all  his  real 
and  peisonal  estate,  and  he  died  seised  of  thirty-nine  and  one 
half  acres  of  land,  of  which  the  land  in  question  was  a  part. 
His  wife,  after  his  death,  conT^ed  thirty-three  acres  of  the  land, 
far  a  TalnaUe  consideration,  to  the  defendant,  her  father,  and 
then  msnied  Elisha  Foster.    She,  lyy  will,  demised  the  six  and 
one  half  acres  to  her  second  husband,  in  consideration  of  his 
aflBction,  and  particular  kindness  to  her  during  her  protracted 
acknesB,  and  died  without  issue  in  October,  1812.    This  devise 
to  lier  husband  was  made  with  the  approbation  of  her  father's 
family,  and  there  is  good  ground  to  conclude,  with  the  appro- 
bation of  the  defendant  himself,  who  mentioned  the  devise  as 
bdng  jusi  and  proper.    The  defendant  and  Foster  lived  very 
near  each  other  at  the  time  of  the  death  of  Mrs.  Foster,  and  for 
.1  year  afterwards,  and  Foster  continued  to  occupy  the  six  and 
one  half  acres  of  land  as  his  own,  and  claimed  the  same  under 
hia  wife's  wilL    In  July,  1818,  he  sold  the  land  by  a  deed,  vriith 
fall  covenants,  and  for  a  full  and  valuable  consideration,  to  the 
plaintiff^  Storrs,  and  the  defendant,  before  the  sale,  which  was 
in  a  train  of  negotiation  for  some  weeks,  repeatedly  advised 
Foster  to  sell  and  Storrs  to  buy.  He  told  Foster  that  he  thought 
Us  title  good  nnder  the  vrill.    He  was  also  asked,  on  behalf  of 
Stons,  before  the  purchase,  whether  he  did  not  claim  the  land 
by  inheritance,  and  he  replied  in  the  negative,  for  that  his 
daughter  had  made  a  vrill.    After  the  purchase  by  Storrs,  in  the 
Banuner  of  1813,  the  buildings  on  the  lot  were  destroyed  by  the 
enemy,  and  the  plaintiffs,  claimed  and  received  compensation  for 
the  same  from  the  TTnited  States.     Storrs  continued  to  occupy 
the  land,  as  owner,  and  erected  a  building  on  it  in  1814  or  1816, 
and  with  the  knowledge  of  the  defendant,  who  never  advanced  any 
claim  to  the  land,  as  heir  to  his  daughter,  until  the  latter  part 
of  the  year  1816. 

Here,  then,  is  the  case  of  a  person,  knowing  and  approving  at 
Qie  time,  as  we  have  good  reason  to  infer,  of  his  daughter's 
devise  of  her  small  real  estate  of  six  and  one  half  acres  of  land 
to  her  second  husband,  as  a  token  of  her  affection  and  remuner- 
ation for  his  kindness;  and  of  that  husband  retaining  possession, 
as  owner,  after  his  vnfe's  death,  with  the  knowledge  and  assent 
of  the  defendant,  and  then  selling  the  land  to  a  third  person, 
with  the  advice  of  the  defendant,  who  expressly  encouraged  the 
one  to  sell  and  the  other  to  buy.  He  afterwards  permitted  that 
hajer  to  make  improvements,  and  exercise  acts  of  ownership 
upon  the  land  for  the  space  of  three  years,  before  he  advanced 
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his  claim  as  heir  to  his  daughter,  and  founded  on  the  invalidity 
of  her  "will.    If  the  case  rested  on  these  facts  alone,  it  would  fall 
'within  the  rule  of  equity,  that  where  one  having  title  aoqtzieBoes, 
knowingly  and  freely,  in  the  disposition  of  his  property  for  a 
valuable  consideration  by  a  person  pretending  to  title,  and  bar- 
ing color  of  title,  he  shall  be  bound  by  that  disposition  of  iha 
property;  and  especially  if  he  encouraged  the  parties  to   deal 
with  each  other  in  such  sale  and  purchase.    This  doctiine  waa 
mentioned  in  the  case  of  Wendell  v.  Van  Benssetaer,  1  Johna. 
Oh.  344,  and  is  most  amply  supported  by  a  series  of  decrimona, 
some  of  which  were  referred  to  in  that  case.    It  is  deemed  an 
act  of  fraud  for  a  party,  connusant  all  the  tune  of  his  own  rKgrl^t, 
to  suffer  another  party,  ignorant  of  that  right,  to  go  on  under 
tiiat  ignorance  and  purchase  the  property,  or  expend  money  in 
making  improvements  upon  it.    Mr.  J.  Lawrence,  6  T.  B.  656, 
recollected  a  case  in  which  Lord  Mansfield  would  not  suffer  a 
man  to  recover,  even  in  ejectment  at  law,  who  had  stood  by  and 
seen  the  defendant  build  upon  his  land.    However  we  may 
question  the  existence  of  such  a  rule  in  a  court  of  law,  yei  in 
equity  it  is  well  established;  and  it  seems  to  be  immatecial 
whether  the  real  owner  was  induced  to  conceal  his  title  and 
omit  to  assert  it  from  fraudulent  motives,  or  from  other  consid- 
erations which  he  deemed  at  the  time  prudential,  as  was  tha 
•case  with  the  defendant  in  Baiw  v.  Pole,  2  Yem.  239. 

But  in  this  case  the  defendant  endeavors  to  withdraw  himadf 
from  the  operation  of  this  role  by  the  averment  that  he  mistook 
the  law  of  the  land,  and  did  not  know  that  the  devise  of  ^fem0 
covert  was  void,  or  that  his  title  was  good  as  heir  to  his  daugh- 
ter, until  late  in  the  year  1816.  I  am  induced  from  the  proob 
in  the  case  to  believe  in  the  truth  of  the  averment;  and  the 
question  then  arises  whether  that  ignoranoe  of  his  own  title  will 
prevent  the  application  of  the  doctrine. 

The  presumption  is  that  every  person  is  acquainted  with  his 
own  rights,  provided  he  has  had  reasonable  opportunity  to 
know  them;  and  nothing  can  be  more  liable  to  abuse  than  to 
permit  a  person  to  reclaim  his  properly  in  opposition  to  all  the 
equitable  circumstances  which  have  been  stated,  upon  the  mere 
pretense  that  he  was  at  the  time  ignorant  of  his  title.  Such  an 
assertion  is  easily  made  and  difficult  to  contradict.  It  is  rarely 
that  a  mistake  in  point  of  law,  with  full  knowledge  of  all  the 
facts,  can  afford  ground  for  relief,  or  be  considered  as  a  soffi* 
cient  indemnity  against  the  injurious  consequences  of  deception 
practiced  upon  mankind;  and  if  the  person,  as  in  this  ease,  is 
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noi  merdij  Bilent  and  paflsi?e,  but  gives  ezplidt  confizmation  to 
the  title  of  the  party  in  poeeeesion,  and  enooongee  him  to  sell, 
aod  enoorniges  the  puehaaer  to  Imj,  the  ease  is  greatly  altered, 
and  eqnity  and  policy  equally  dictate  that  he,  and  not  the  pur- 
ehaaer,  oqgfat  to  soffer.  His  ignorance  of  the  law  ought  not  to 
protect  him  from  the  operation  of  the  rule  of  eqnity.  He  could 
easily  have  dispelled  that  ignorance,  for  he  had  the  fact  of  the 
will  of  his  daughter  before  his  eyes;  and  if  he  may  be  aUoired 
to  plead  his  Tolnntazy  ignorance  in  destruction  of  equitable 
lights  growing  out  of  his  own  acts  and  assertions,  the  grossest 
imposition  and  the  greatest  fraud  might  be  practiced  with  im- 
ponity.  It  would  seem,  therefore,  to  be  a  wise  principle  of 
pdicy,  that  ignorance  of  the  law  with  knowledge  of  the  fact 
caonot  generally  be  set  up  as  a  defense;  and  it  appears  to  be 
lettled  by  a  course  of  equity  decisions,  that  ignorance  of  one's 
legs!  right  does  not  take  the  case  out  of  the  rule,  when  the 
drcomstances  would  otherwise  create  an  equitable  bar  to  the 
legal  tiUe. 

Dyer  ▼.  Dyer,  2  Ch.  Cas.  108,  is  the  earliest  case  on  this 
point.  It  came  before  the  court  in  June,  1682,  Trinity  Term, 
34  Gar.  ZL;  and  we  have  only  the  statement  of  the  case,  raising 
the  point  of  law,  and  the  argument  of  counsel,  but  no  deds- 
ion.  The  plaintiff  purchased  of  J.  D.  an  annuity  or  rent 
<^haige  of  one  hundred  pounds,  which  had  been  setUed  on  J. 
D.  1^  the  defendant's  father,  and  which  the  defendant  had 
€Qntinned  to  pay  for  twelve  years.  While  the  plaintiff  was  in 
treaty  to  purchase  the  annuity,  he  inquired  of  the  defendant 
^eOier  there  was  such  a  grant,  and  such  payments,  and 
iriietfaer  it  had  been  revoked.  The  defendant  confessed  the 
gnat  and  payments,  and  that  it  had  not  to  his  knowledge,  been 
iBToked;  and  the  plaintiff  accordingly  purchased  the  annuity  at 
the  price  of  two  thousand  pounds.  The  plaintiff  filed  his  bill 
to  enforce  payment,  and  the  defendant  set  up  that  the  grand- 
iather  had  made  settlements  on  marriage  by  which  the  defend- 
ant's father  could  not  make  such  a  grant,  and  that  these  settle- 
Bients  were  concealed  from  the  defendant.  The  cause  was 
hzonght  to  a  hearing  on  bill  and  answer;  and  it  was  contended 
on  the  part  of  the  plaintiff,  that  be  the  defendant's  title  what 
it  might,  yet  he  had  encouraged  and  drawn  the  plaintiff  in  to 
porehase,  and  the  plaintiff  was  not  to  be  hurt.  On  the  other 
side  it  was  stated,  that  ignorance  of  a  man's  title  shall  not 
prejudice  it,  and  that  the  defendant  was  not  guilty  of  any  mis- 
or  concealment;  and  upon  this  the  lord  chancellor 
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18  reported  to  have  said,  that  "  ignorance  of  hia  title  differed 
the  case;''  and  he  put  off  the  hearing  until  a  crosa-faQl  for  dis- 
covery of  the  settlement  could  be  brought  on. 

The  case  of  Hobbs  v.  NorUm,  1  Yem.  186,  2  Oh.  Gas.  128, 
arose  about  the  same  time.  It  is  given  in  Yemon  as  of  Hil. 
term,  1688,  before  the  Lord  Keeper  North;  and  in  chanoexj 
cases,  as  of  Mich,  term,  November  1682,  before  the  Lord  Chan- 
cellor Nottingham.  The  former  report  gives  the  decree  as 
being  pronounced  upon  a  rehearing  by  the  lord  keeper;  and 
the  latter  gires  no  decree,  or  opinion,  and  only  the  substance 
of  the  pl^Etdings.  The  facts  in  this  case  are  so  exceedingly 
analogous  to  tiiose  in  Dyer  v.  Dyer,  that  one  is  strongly  in- 
duced to  think  it  must  be  the  same,  under  different  names,  and 
which  as  we  have  seen,  had  been  directed  a  short  tune  before, 
to  stand  over.  Be  this  as  it  may,  it  appears  that  Lord  Chan- 
cellor Nottingham  gave  no  decision  on  the  question,  whether 
ignorance  of  a  man's  legal  right  will  protect  him  against  the 
consequences  of  encouraging  others  to  deal  with  his  property 
as  their  own.  The  first  authoritative  decision  on  this  point  was 
made  by  Lord  Keeper  North,  who  succeeded  to  the  great  seal 
in  January,  1688,  as  Lord  Nottingham's  successor. 

The  case  of  Hdbba  t.  Norton  was  shortly  this:  A  younger 
brother  of  the  defendant  had  an  annuity  of  one  hundred  pounds, 
charged  on  lands,  by  his  father's  will,  with  power  of  revocation, 
and  be  contracted  to  sell  it  to  the  plaintiff,  who  went  to  the  de- 
fendant and  told  him  he  was  about  to  buy  the  annuity,  and 
desired  to  know  if  his  younger  brother  had  a  good  title  to  it, 
and  whether  his  father  was  seised  in  fee  at  the  time  of  the  will, 
and  whether  there  was  any  revocation  made.  The  defendant 
said  be  believed  his  brother  had  a  good  title,  and  he  had  paid 
him  the  annuily  for  twenty  years;  but  he  had  heard  there  wis  a 
settlement  of  his  father's  lands  before  the  will,  though  he  had 
not  seen  it,  and  he  encouraged  the  plaintiff  to  proceed  in  his 
purchase,  who  accordingly  made  it  for  a  valuable  consideratioB. 
Afterwards  the  defendant  got  possession  of  the  settlement,  bj 
which  the  lands  were  entailed  by  his  ancestor,  and  the  annnify 
as  against  him  void.  The  defendant  wished  to  ayail  >>imtt<»1f  of 
this  settlement,  and  there  was  no  proof  that  at  the  time  he  en- 
couraged the  plaintiff  to  purchase  he  had  any  notice  of  the  set- 
tlement. His  defense  was,  that  he  then  knew  nothing  to  tba 
contrary  of  a  good  title  to  the  annuity  in  his  younger  brother, 
and  that  the  payment  of  the  annuity  and  the  acknowledgmeot 
of  its  validity  were  innocently  made  by  him  while  he  was  igao- 
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rnnt  of  liis  light.  The  lord  keeper  decreed  payment  of  the  an- 
nnitj,  and  that  the  defendant  ahonld  eonfiim  it  to  the  plaintiff, 
vith  an  election  to  the  defendant,  in  a  twelyemonth,  to  pur- 
chase of  the  plaintiff;  and  he  decided  purely  on  the  ground  of 
the  encouragement  given  to  the  plaintiff  to  proceed  to  his  pur- 
chase, and  that  *'  it  was  a  negligent  thing  in  the  defendant  not 
to  inform  himself  of  his  own  title/'  The  younger  brother  was 
all  the  while  knowing  to  this  settlement,  and,  therefore,  as  be- 
tween, him  and  the  defendant  the  case,  it  is  said,  might  admit 
o!  another  consideration. 

This  case  strikes  me  as  being  entirely  in  point,  and  it  shows 
that  the  ignorance  of  the  invalidity  of  the  will  of  his  daughter, 
pot  forward  by  the  defendant  as  an  excuse  for  the  1>elief  and 
adminion  of  the  title  of  Foster,  the  devisee,  does  not  prevent 
the  application  of  the  rule,  that  he  who  encourages  another  to 
bay  of  a  third  person  a  right  to  which  he  himself  has  a  title,  is 
to  be  postponed  in  equity  to  such  a  purchaser. 

The  fact  that  the  defendant  did  give  such  encouragement  to 
Foster  to  sell,  and  to  the  plaintiff  Storrs  to  buy,  is  abundantly 
pioved.  One  witness  (J.  Landon)  says,  he  beard  the  defendant 
9i,j,  he  wished  Storrs  would  buy  the  land,  as  it  would  be  a  sale 
beneficial  to  both  him  and  Foster,  and  he  requested  the  witness 
to  advise  Storrs  to  buy,  and  shortly  afterwards  the  defendant 
told  him  that  Foster  and  Storrs  had  bargained  for  the  land,  and 
was  glad  of  it.  Another  witness  (B.  Caryl)  says,  the  defendant 
toll  him  he  had  advised  Foster  to  accede  to  the  terms  of  sale 
proposed  by  Storrs,  and  the  defendant  had  several  conversations 
with  him,  tiie  witness,  concerning  the  sale  pending  the  negotia- 
tion between  Foster  and  Storrs,  and  he  advised  Storrs  to  pur- 
chase, and  uniformly  advised  the  sale  by  Foster.  A  third  wit- 
ness (Elisha  Forster)  who  appears  to  have  been  rendered  a 
competent  witness  by  a  release  from  Storrs,  declares  also,  that 
the  defendant  advised  him  to  sell,  and  the  defendant  knew  of 
the  sale  when  it  was  made,  and  he  told  him  that  he  considered 
his  title  under  the  will  good.  A  fourth  witness  (J.  A.  Barker) 
states,  also,  that  Caryl,  a  partner  in  trade  with  Storrs,  asked 
the  witness  about  the  title  to  the  land,  when  Storrs  was  about 
baling,  and  v^anted  to  know  if  the  defendant  did  not  inherit  it, 
for  that  his  daughter  had  made  a  will,  and  this  information  was 
canied  back  to  Caryl,  who,  as  the  witness  believed,  communi- 
cated all  his  information  on  the  subject  to  Storrs  before  the  sale. 

There  is,  then,  no  doubt,  from  Oxe  testimony  of  these  four 
witoeeses,  of  the  fact,  that  the  defendant  did  actively  encourage 
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the  sale  bj  Foster,  and  purchase  by  Storrs,  and  did  ^oeitivelj 
admit  the  right  and  title  of  Foster.  The  decision  of  Lozd 
Keeper  North  in  J5i>6te  v.  Norton^  was  confirmed  in  sabseqaeDi 
cases,  and  it  has  never  been  overruled  or  questioned. 

In  Henuden  v.  Cheyney,  in  1690,  2  Yem.  160,  the  mother  was 
tenant  in  tail  of  a  term,  with  a  right  of  disposal  at  her  plessore, 
and  she  was  present  at  a  marriage  treaty  made  by  her  son,  in 
which  he  declared  that  the  term  was  to  come  to  him  after  hiB 
mother's  death,  and  he  settled  the  reversion  of  the  term,  after 
her  death,  on  the  issue  of  the  marriage,  and  she  did  not  mention 
or  insist  that  she  had  more  than  a  life  estate  in  the  term.  A 
bill  was  filed  by  a  son  of  a  marriage,  to  compel  his  grand- 
mother to  make  good  the  settlement  as  to  the  reversion  of  the 
term,  after  her  death.  She  insisted  that  she  was  ignorant  of 
the  title,  and  not  guilty  of  any  fraud,  and  knew  not  that  she 
was  tenant  in  tail  of  the  term.  Bat  without  regarding  this  ex- 
cuse, the  lord  commissioners  decreed  according  to  the  prayer 
of  the  bill.  So  again  in  Tsaadaie  v.  Teaadale,  Mich.  1726;  Sel. 
Cas.  ch.  59;  18  Yin.  639,  pi.  4;  1  Fonb.  151,  n.  S.  C.  B.,  on 
marriage  with  M.,  settled  a  jointure  on  her,  with  the  approba- 
tion of  A.,  his  father,  who  witnessed  the  deed.  The  son  died, 
leaving  a  large  personal  estate,  and  made  M.  his  execotor. 
Afterwards,  A.,  the  father  discovered  that  B.  was  only  tenant 
for  life,  and  that  the  fee  was  in  himself,  and  he  recovered  at 
law.  On  a  bill  by  the  wife.  Lord  Chancellor  King  said,  he 
should  make  no  difference,  whether  A.  knew  of  his  title  or  not, 
at  the  time,  considering  the  near  relation  of  father  and  son. 

That  it  was  plain  it  was  thought  the  son  had  a  fee,  and  had 
it  been  known  to  have  been  in  the  father,  his  joining  would  have 
been  insisted  on;  else  the  marriage  would  not  have  been  had. 
As  he  knew  of  the  settlement,  he  should  not  take  advantage  of 
at.  The  chancellor  decreed  the  usual  jointure  to  be  made  upon 
Jier,  instead  of  obliging  her  to  resort  to  the  son's  covenant,  and 
.compel  the  jointure  to  be  made  good  out  of  the  personal  estate. 
Jt  can  hardly  be  supposed  that  Lord  King  laid  much  stress  on 
the  circumstance  of  the  relation  of  father  and  son,  and  if  he  did, 
we  have  here,  also,  the  relation  of  father  and  daughter,  and  the 
most  powerful  appeal  to  the  parental  feelings  of  the  defendant, 
and  his  sense  of  moral  obligation  to  hold  good  the  will,  ivhich 
his  daughter  had  been  prompted  to  make  by  the  best  dictates 
of  the  heart,  and  with  the  approbation  of  her  father's  family, 
and  if  we  may  give  credit  to  two  of  the  witnesses  (Walden  and 
Oazyl),  lyy  the  encouragement  of  the  defendant  himself.    The 
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reeognitioii  of  that  will,  and  of  the  title  under  it,  and  of  the 
tnnsfer  of  that  title  for  a  series  of  years,  with  fall  knowledge  of 
«1I  the  facta,  forms  one  of  the  strongest  oases  that  can  well  be 
presented  for  the  interposition  of  a  court  of  equity  to  proieot 
that  title,  and  preyeni  it  from  being  disturbed. 

It  may  be  said  that  the  plaintiff  Storrs  was,  equally  with  the 
defendant,  presumed  to  know  that  the  will  of  a  feme  covert  was 
toid.  There  is  no  evidence  of  his  knowledge,  in  fact,  of  the 
ioTtlidity  of  Foster's  title,  and  if  he  had  been  acquainted  with 
that  mle  of  law,  he  ha<l  good  reason  to  presume  from  the  acts 
and  conduct  of  the  defendant  that  the  will  of  the  daughter  had 
been  either  prcTioualy  authorized  by  the  defendant,  or  had  re- 
<med  a  Talid  recognition  by  him  since  her  death.  He  had  a 
nght  to  consider  the  defendant's  title  as  heir  duly  waived  or 
abandoned,  and  certainly  there  is  no  color  for  an  inference  that 
any  deception  or  fraud  was  practiced  by  S.  to  the  plaintiff  B., 
bj  proof  thai  it  was  given  without  consideration,  and  to  defraud 
creditors.  This  is  not  the  proper  time  to  determine  on  the 
nlidity  of  that  deed.  If  the  deed  be  fraudulent  and  Toid  as 
against  creditors,  it  may  be  good  as  against  the  defcDdant,  and 
the  plaintiff  B.  either  holds  the  deed  in  his  own  right,  or  as 
trastee  for  the  creditors  of  Storrs.  The  title  under  Foster  is  in 
one  of  the  plaintiffs,  and  the  defendant  is  equally  barred  from 
aaaerting  his  legal  title  against  the  equity  of  the  case,  whether 
B.  holds  in  his  own  right,  or  in  trust  for  others. 

I  ahall  accordingly  decree,  that  the  defendant  be  perpetually 
enjoined  from  prosecuting  at  law  his  right,  claim,  or  title,  as 
heir  to  his  daughter,  Buth  Forster,  to  the  six  and  one  half  acres 
of  land  in  the  pleadings  mentioned,  and  that  no  costs  of  this 
soit  be  charged  by  either  party  as  against  the  other. 


InoaAirci  or  Law. — The  maxim  ignoranUa  Ugia  non  exeusat  is  one  of  the 
«ldert  in  our  Uw,  and  of  frequent  application.  The  doctrine  ia  well  eetab- 
liifaed,  on  tbe  principle  that  if  ignorance  of  the  law  should  ezcnse,  or  entitle 
to  relief,  there  is  no  knowing  to  what  length  it  would  be  advanced;  and  there 
vonldneoeasaiily  be  great  injustice,  from  the  inherent  difficulty  of  the  proof 
in  SQch  cases.  The  doctrine,  therefore,  has  been  generally  accepted  as  sound. 
Bot  it  is  remarkable  that  few,  if  any,  authorities,  lay  down  the  broad,  un* 
(^oalified  proposition  that  ignorance  of  the  law  will  never  excuse,  or  entitle 
aw  to  relief.  Kent,  in  the  principal  case^  states  the  doctrine  guardedly. 
Stay,  in  his  Equity  Juxispmdence^  states  the  doctrine  in  the  same  guarded 
nnimer.  He  says  (sec.  Ill):  "  It  is  a  well  known  maxim  that  ignorance  of 
tlie  law  will  not  furnish  an  excuse  for  any  person,  either  for  a  breach  or  for 
■nomisBioin  of  duty,  iffnoranUa  legit  ncmtncm  txeuaat;  and  this  maxim  is 
eq[iially  as  much  respected  in  equity  as  in  law.  **  So  Fonblanque  lays  it  down 
tt  a  general  proposition  that,  in  courts  of  equity,  ignorance  of  the  law  shall  not 
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afiect  agreementi,  nor  exooae  from  the  Idffl  oooMqnoDoo  of  putiealar  aoto: 
1  Foub.  Eq.  B.  1,  ch.  2;  see.  7. 

Chief  JoBtioe  Manihall  and  Jnstdoe  Waahington,  in  Huni  ▼.  Rouamamiert^ 
8  Wheat  174,  oonoede  thai  there  may  be  caaea  where  thia  defenae  may  be 
available.  Marahall  aays:  <'We  find  no  caae  in  which  it  haa  been  decided 
that  a  plain  and  acknowledged  mistake  of  law  ia  beyond  the  reach  of  equity.  * 
And  Jnatice  Washington,  althoagh  evidently  against  affording  relief  gener- 
ally in  such  cases,  said:  **  It  is  not  the  intention  of  the  courts  in  the  case  now 
nnder  consideration,  to  lay  it  down  that  there  may  not  be  caaea  in  which  a 
coort  of  equity  will  reUeve  against  a  plain  mistake  arising  from  igDoranoe  <A 
law." 

It  is,  therefore,  evident  that  the  limita  of  the  rale  are  not  well  delermiiied» 
and  that  courts  have  hesitated  to  apply  the  role  in  ita  broadest  and  nMsft  un- 
qualified extent.  In  considering  this  question  it  will  be  convenient  end  ad- 
vantageous to  regard  it  from  twostandpointa:  1.  Mistake  of  lawaa  a  ground 
of  relief;  2.  Aa  a  defense  in  a  civil  suit. 

1.  As  A  GBOUin>  ov  Bxlixf. — ^A  oommon  case  where  ignorance  of  the  law 
18  invoked  as  aground  of  relief  ia  where  one  has  paid  money  nnder  a  miiitakit 
of  law,  and  seeks  to  recover  it  back.    The  leading  case  in  England  on  this  point 
is  BUhU  V.  LumUyf  2  East,  469.    This  was  an  action  brought  by  an  undsrwriter 
to  recover  back  money  paid  on  a  loea  by  capture  on  the  ground  that  the 
mon^  was  paid  under  a  mistake  of  law.    Lord  Ellenborou^  aaid:    "  Every 
man  must  be  taken  to  be  cognisant  of  the  law,  otherwise  there  is  no  saying 
to  what  extent  ignorance  mig^t  not  be  carried.    It  would  be  urged  in  slmoet 
every  case."    So  it  was  determined  that  in  thia  case  no  recovery  could  be 
had.    This  is  now  a  well  aettled  doctrine;  and  it  may  be  generally  laid  down 
aa  aound,  that  where  money  ia  paid  under  a  mistake  of  law,  where  there  is 
nothing  nnooosoientious  or  fraudulent  in  the  party  receiving  it,  it  cannot  be 
recovered  back:  BkeT.  Dkkamm,  1  T.  B.  285;  Britbaner.  Daerei,  STnuii 
143;  Lowry  ▼.  Bourdieu^  Doug.  468;  Freeman  t.  Cutiis,  51  Me.  140;  Inate  v. 
HanUn,  10  Serg.  ftB.  219;  DeysherY.  Triehel,  64  IVl  St  383;  Meal  EiUUe 
Sao.  IfuHtuikm  ▼.  Lmder,  74  Id.  871;  SOUman  t.  Wing,  7Hi]l,K.  T.  159; 
EnUoUY.  Swariwna,  10Petera»  187;  Tyler r.  JShnUh,  18B.  Mon.  796;  Comg- 
ton ▼.  Powell,  2Met.  Ey.  229;  BaamY.  Bacon,  17 Pick,  134. 

An  important  exception  to  thia  rule  ia  made  in  Haven  ▼.  Fbtter,  9  Pick. 
111^  where  it  is  held  that  ignorance  of  the  law  aignifiea  ignorance  of  the  laws 
of  one'a  own  country,  and  that  ignorance  of  the  law  of  a  foreign  government 
ia  ignorance  of  fact;  therefore  money  paid  by  mistake  throu|^  ignorance  of 
thelawof  another  of  the  United  States  may  be  recovered  back.  The  discus- 
sion given  to  the  law  in  thia  case  l^the  counsel  and  court  waa  very  thonegfa, 
and  the  case  is  therefore  entitled  to  much  regard. 

The  dedaions  in  Kentucky  have  gone  further  in  allowing  a  recoveiy  of 
money  paid  under  a  mistake  of  law,  than  have  those  of  other  courts:  Under- 
wood  V.  Broekman,  4  Dana,  317;  Bay  v.  Bank  of  KenUteky,  8  B.  Mod.  510; 
Oraizy.Bedd,  4  Id.  109.  laBayr.  Bank  of  Kentucky  itinhM  ibaJk  it  iii» 
indorser  of  a  bill  of  exchange  pay  off  the  bill  after  protest^  when  he  is  le^y 
exonerated,  in  ignorance  of  his  legal  righta,  he  may  recover  the  amount  beck 
in  aseumpeU,  The  court  in  thia  case  lay  down  the  principle  that  where  money 
has  been  paid  under  a  dear  and  palpable  nustake  of  either  law  or  fact  essen- 
tially bearing  upon  and  affecting  the  contract,  without  cauae  or  considention, 
and  which  in  law,  honor  or  oonscienoe  waa  not  due  and  payable,  it  may  b« 
recovered  back.  Similar  doctrine  is  held  in  South  Oamlina»  in  Lawrences. 
Bea'tbien,  2  Bail^,  623.  Here  there  ia  an  exhanative  examination  of  the 
question. 
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It  !■  not  to  bo  denied  tluit  there  are  in  England  and  in  thia  oonntiy  many 
dedaona  faToring  the  Tiew  that  money  paid  nnder  a  miatake  of  law,  where 
thero  vaa  no  moral  or  honorable  obligation  to  pay  it»  oanbereoorered  back  in 
an  actim  of  aanoRpti^  See,  aa  fayoiing  thia  doctrine,  Farmen  r.  Anmdd, 
2  W.  BL  825;  Perrot  ▼.  Perroi,  UEaat,422;  Herberts.  Can^hn,  1  Campb. 
134;  Northrop r.  Chraioea^  19Conn.  548;  Cobby.  Charter,  32 Id.  368;  CuUnmlh 
T.  Cidbrmikf  7  6a.  64  The  langnage of  the  oonrt  in  Northrop  ▼.  Oravetdi^ 
warm  attention.  It  ie  there  said:  "We  do  not  decide  that  mon^paid  by  a 
mere  mktake  in  point  of  law  can  be  recovered  back,  as  if  it  had  been  paid  by 
an  infant^  by  a  feme  covert,  or  by  a  person  after  the  statute  of  limitation  has 
faazxed  an  action,  or  when  any  other  merely  l^gal  defense  exists  against  a 
daiiD  for  the  money  so  paid,  and  which  might  be  honestly  retained.  Bat  we 
mean  dvtinctly  to  assert,  that  where  money  is  paid  by  one  uider  a  mistake 
fif  ha  righta  and  his  duties,  and  which  he  was  nnder  no  legal  or  moral  obli- 
gaiticxi  to  pay,  and  which  the  recipient  has  no  right,  in  good  conscience,  to 
zetain,  it  may  be  recovered  back  in  an  action  of  indebitatus  CMntrnpsit^  whether 
aoeh  mistake  be  one  of  fact  or  of  law;  and  this  we  insist  may  be  done  upon 
the  principle  of  christian  morals  and  the  common  law.**  The  doctrine  here 
asicrtfld  would  seem  to  embrace  the  decisions  generally.  When  it  is  said 
that  money  paid  under  a  mistake  of  law  can  be  recovered  back,  there  ia  a 
inrther  aasnmption  made,  that  the  party  so  recovering  it  had  no  kind  of  right* 
aNral  or  legal,  to  the  money.  He  would  then  be  guilty  of  a  fraud  in  retain- 
iqg  tt^  and  the  cases  hold  that  here  the  action  will  lie.  The  rule  is  different 
vhoe  a  party  received  the  money  under  a  claim  of  right,  but  against  which 
tiierD  waa  a  valid  legal  defense,  of  which  the  party  paying  was  ignorant.  In 
tiiis  esse  the  latter  cannot  avail  himself  of  the  mistake  to  recover  thermoney 
1«ck 

As  A  Gbohjhd  oy  Rkukt  nr  Equitt. — Story  lays  down  the  proposition  that 
if  a  party,  acting  in  ignorance  of  a  plain  and  settied  principle  ot  law,  ia  in* 
dooed  to  give  np  a  portion  of  his  indisputable  property  to  another,  under  the 
name  of  a  oompromiae,  a  court  of  equity  will  relieve  him  from  the  effect  of 
hia  mistake:  1  Eq.  Juris,  sec.  121.  In  regard  to  this,  he  afterwards  says  that 
it  must  have  the  material  qualification,  that  the  party  has,  upon  plidn  and 
flsttied  psniciples  of  law,  a  clear  titie,  and  yet  is  in  gross  ignorance  that  he 
poaessea  any  title  whatsoever.  Piuey  v.  Deebourrie,  3  P.  Wms.  315,  is  a  good 
iUostratian  of  thia  principle.  In  this  case  the  daughter  of  a  freeman  of  Lon- 
don had  a  l^acy  left  her  by  her  father's  will,  upon  condition  that  she  should 
rdease  her  orphanage  share,  which  amounted  to  a  much  larger  sum.  In  ignor- 
SBoa  of  this  rights  she  released  it.  Upon  a  bill,  afterwards  filed  by  her, 
^gunather  brother,  who  waa  the  executor,  she  waa  restored  to  her  orphanage 
itti^  Lord  Chancellor  Talbot  said,  it  seemed  hard  that  a  young  woman 
ihoald  suffer  for  her  ignorance  of  the  law,  or  of  the  custom  of  London,  or  that 
tbe  ether  aide  should  take  advantage  of  that  ignorance.  But  in  this  case^ 
IWra  waa  not  a  pure  mistake  of  law,  for  the  daughter  placed  reliance  on  her 
bother  for  information  as  to  her  rights,  and  more  properly  the  relief  might 
be  fomded  on  misplaced  confidence,  and  a  consequent  mistake.  This  justi* 
fies  the  remariL  made  by  Story,  that  in  many  cases  where  relief  has  been 
Cnnted,  there  will  be  found  something  peculiar  in  them,  involving  soma 
«ttMr  elementa  of  decision. 

hkBrig^kamr.  Brigham,  I  Vea.  sen.  126,  the  plaintiff  purchased  an  estate 
which  he  already  owned  under  a  mistake  of  law,  and  the  court  ordered  the 
defendant  to  refund  the  money,  holding  that  "  there  was  a  plain  mistake  such 
*■  the  court  waa  warranted  to  relieve  against*'  There  could  be  no  case  bet* 
tcr  showing  the  necessity  for  a  relaxation  of  the  general  rule  than  thisi 
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Wbilo  it  is  a  safe  role  to  apply  generally  that  ignoranoe  of  tiie  law,  oof^ 
not  by  itself  to  afford  relief  in  equity,  the  application  of  tlie  mle  becomes  diffi- 
cult wben  applied  to  particolar  oasea    Then  the  maxim  ''cemwte  roliome 
tegiSf  cesMi  ipsa  kx,**  appliee.    In  this  case,  the  foondation  for  the  role  doe» 
not  exist — the  difScnl^  of  showing  the  ignorance;  for  it  is  nnqnesticHiajble' 
that  no  one  knowing  his  legal  right  to  an  estate  would  pnrchase  it.    The  doc- 
trine asserted  by  Lord  Westbory,  in  Cooper  ▼.  Phibbs,  15  W.  R  1053;  2  H. 
lu  Gas.  149,  would  seem  to  be  well  illnstrated  by  the  two  ^evioiis  OMsea. 
He  says:   '*It  is  said  ignoranHa  jurU  hand  exeunU,  bat  in  that  maxim  th» 
word  '  jns'  is  used  in  the  sense  of  denoting  general  law,  the  ordinaiy  I^wr  of 
the  country;  bat  when  the  word  '  jos'  is  used  in  the  sense  of  denoting  pri- 
vate right,  that  maxim  has  no  application.    Prirate  ri|^t  of  ownership  ia 
matter  of  fact.    It  may  be  the  resolt  abo,  of  matter  of  law;  bat  if  psrtiaa 
contract  under  a  mutual  mistake  and  misapprehension  as  to  their  rel»tiT9 
and  respective  rights,  the  result  is  that  the  agreement  is  liaUe  to  be  set  aasde 
as  having  proceeded  on  a  common  mistake.'*    See  to  the  same  e£Eect:  IWner 
V.  T^tcriMr,  2  Bep.  in  Ch.  81;  and  see  the  discussion  of  the  subject  in  1  Stoiy'B 
£q.  Juris,  sec  116  et  seq. 

The  case  in  this  country,  which  is  most  frequently  cited  on  this  head,  ia 
Hunt  ▼.  Bowmaniere,  8  Wheat  174;  1  Pet  1.  There  the  defendant's  intea- 
tate,  in  order  to  secure  payment  of  a  loan  from  the  plaintiff  by  a  lien  oo 
certain  vessels^  gave  a  power  of  attorney  authorizing  the  plaintiff  to  sell  hia 
interest  in  the  vessels,  being  advised  thereto  by  counsel,  tiiat  it  would  afford 
as  efieotual  security  as  a  mortgage,  and  would  occasion  less  trouble  from  re- 
newal of  papers,  etc  The  admitted  intention  of  both  parties  was  to  create 
a  permanent  security  in  the  nature  o^  and  equivalent  to,  a  mortgage;  bat  the 
debtor  having  died  soon  after,  the  power  of  attorney  was  thereby  revoked. 
The  plaintiff  then  applied  to  the  court  and  asked  to  have  the  intentioD  caz^ 
lied  out,  that  is,  to  have  the  power  of  attorney  reformed  into  a  morfgagc 
The  court  refused  the  relief.  There  was  here  a  pure  mistake  of  law  in  this, 
that  the  parties  had  mistaken  the  l^gal  effect  of  the  power  of  attooiey.  The 
real  point  and  import  of  this  decision  has  often  been  misapprehended;  for 
we  sometimes  find  counsel  on  both  sides  citing  it,  as  &voring  the  genual 
rule,  and  as  being  opposed  to  it  This  arises  from  the  language  of  the  Jodgea 
in  giving  their  opinions,  which  leads  many  to  believe  that  equity  will  relieve 
in  many  cases  a  mistake  of  this  nature  The  true  import  and  limit  of  the 
decision  is  seen  from  the  language  of  the  court  in  Oliver  y.  MiOmal  /««.  Co., 
2  Curtis,  5277»  where  it  is  said:  "  It  is  true,  as  settled  by  the  anpreme  eoui 
in  Hunt  ▼.  Routmaiuere^  that  the  inquiry  in  all  these  cases  mnst  be,  not  how 
the  parties  intended  or  expected  an  instrument  to  operate;  but  what  they  in- 
tended it  to  be  But  there  is  a  wide  distinction  between  a  case  where  aa 
instrument  is  what  the  parties  agreed  it  should  be,  but  its  l^gal  effect  ur 
unexpected,  and  a  case  where  an  instrument  was  designed  to  carry  into  eflfeet 
an  existing  binding  agreement,  but  by  mistake  fails  to  do  sc  In  the  former 
case  the  party  never  had  a  right  to  anything  more  than  he  has  got  He  may 
be  disappointed  in  finding  that  what  he  acquired  was  less  valnaUe  than  he 
expected,  but  he  acquired  all  he  bargained  for,  and  there  is  no  gnmnd  upon 
which  a  court  of  equity  can  give  him  anything  more.  On  the  cootrary,  in 
the  latter  case,  the  party  had  a  complete  right,  by  an  existing  oontraet,  to 
something  which,  by  mistake^  he  has  failed  to  get  And  this  oontraet  and 
the  right  under  it  still  subsists  in  point  of  equity;  because  though  the  par- 
ties attempted  to  execute  the  contract,  by  mistake,  they  fiuled  to  exeoute  it; 
and  therefore  a  court  of  equity  interposes,  and  upon  the  footitt^of  an  eziit> 
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iag  OQBtnct  mwotecated  pcooeedi  to  pat  the  party  in  that  oondition  to  winch 
hit  oontnct  entities  him.  And  in  this  cUss  of  cases,  I  apprehend,  it  is 
wboSy  inunateiial  whether  the  party  has  failed  to  obtain  that  to  which  he 
via  entitled  throogh  a  mistake  of  fact  or  of  law." 

Sabstantially  the  same  doctrine  is  hud  down,  following  Hunt  ▼.  i2otis» 

aomive,  in  PUeker  t.  ffamessey,  48  N.  Y.  415,  holding  where  parties,  to 

euxy  oat  their  contract,  agree  to  nee  an  instrament  which,  by  their  mirtaka 

o(  the  law,  will  not  efleotoate  their  intention,  eqoity  will  not  reform  the  in* 

■teunent^  or  substitute  another;  bat  where  parties  intending  to  rednoe  a 

parol  agreement  to  writinj^  and  because  they  are  ignorant  of  the  force  d 

langoagBy  and  misunderstand  the  meaning  of  the  terms  used,  makea  contract 

different  from  that  designed,  equity  will  grant  relief  by  reforming  the  instrn- 

ment,  sad  oompelliDg  the  parties  to  execute  and  perform  their  agreement  as 

they  made  ii.     Itmattersnot  whether  such  a  mistake  be  eaUed  one  of  law  or 

of  £m:L   Thia  decision  is  in  harmony  with  a  recent  one  in  Mississippi,  Sparks 

T.  PUtmoMf  61  liisB.  511,  where  it  is  held  that  the  rule  that  equity  will  not 

idieYe  agsinat  mistakes  of  law,  is  not  absolute.    If  a  deed  or  ins^ment  ia 

caDeeoted,  and  by  reason  of  misapprehension  of  its  l^gal  effect,  fails  to  effectu« 

■te  or  eonf onn  to  the  sgreement,  a  oourt  of  equity  will  reUere.    To  the  same 

point  see  Oreen  r.  MwrU  etc  JL  JL^  I  Beasley,  165;  Trigg  ▼.  Bead,  5 

Humph.  G29;  Freeman  ▼.  Cfurtie,  51  Me.  140;  BvanU  ▼.  Strode,  11  Ohio,  480; 

CMtfe  T.  .Sbc»NMH  50  GaL  837. 

Bst  a  misfcaVe  as  to  the  legal  efiiBot  of  an  instrument,  when  a  party  knows 
iti  eontants,  and  when  it  conforms  to  his  sgreement^  will  not  <»dinarily  be  a 
poDnd  of  relief:  N^  t.  J^oijm,  33  Wis.  689;  Oerald  v.  EUeg,  45  Iows»  822; 
MdUA  ▼.  Bobertmm,  2&yi.  803;  Kef^fon  t.  WeUy,  20Cal.  637.  Butwhere 
the  mistake  of  law  is  occasioned  by  fraud,  imposition,  or  misrepre8entation» 
aparty  snfieting  thereby  may  be  relieved  in  equity:  Ladd  ▼.  Rice,  57  N.  H. 
374;  Brawn  t.  Bke,  26  Chratt.  467;  Hardigree  t.  MUehm,  51  Ala.  151; 
GoodmawT.  Ewer,  16GaL  461;  Brawny,  AmMead,  6  Band.  504;  Whelen'e 
eppaa,70Fn.  St.  410. 

2.  When  Bbusd  oh  as  a  DxiiHaB.— The  courta  hold  the  doctrine  striotiy, 
tittt  iguotance  of  the  law  cannot  relieve  one  from  the  consequences  of  a 
crimen  or  from  liability  on  a  contract.  The  maxim,  ignarantia  Ugie  nan  ex- 
auat,  m  in  these  cases  fully  snd  nnezceptionslly  applied.  So,  promises  made 
mder  knowledge  of  facts,  as  in  the  case  of  one  who  promises  to  pay  a  bill  or 
Bote  on  which  he  is  legally  released,  will  be  binding.  See  this  point  dis** 
ciund  in  note  to  TrimhU  ▼.  Thome,  8  Am.  Dec.  302;  and  see  Stowe  r.  Con- 
WTM,  Id.  180;  FUher  ▼.  May,  5  Id.  626.  The  rule  is  now  of  frequent  appli- 
ca&n  in  questions  of  eetoppeL  It  was  in  a  question  of  this  nature  it  was 
Hipilied  in  the  principal  case;  and  a  useful  inquiry  arises  as  to  the  application 
o<  the  rule  in  this  class  of  esses. 

13ie  doctrine  of  Blorre  ▼.  Barker  was  afterwards  considered  in  TUUm  v. 
'^ebm,  27  Barb.  595;  and  in  the  opinion  by  Emott,  J.,  he  says:  ''The  ques- 
tion is  presented  whether  ignorance  of  the  law  will  prevent  the  application 
^  the  rule  of  equitable  estoppd;"  and  referring  to  the  decision  in  the  prin* 
cipel  esM^  he  sayis  that  when  a  party  thus  asserts  his  ignorance  of  his  title 
to  wad  an  estoppel,  he  encounters  two  principles  of  law  of  general  applica* 
tion:  "The  first  of  these  principles  is,  that  when  a  party  procures,  or  even 
Mqiueaoes  in  the  disposition  of  his  property  by  another,  under  color  of  titie^ 
tad  pnteodiog  to  title,  he  shall  be  bound  by  such  disposition,  snd  shsU  be 
pNnmed  to  know  the  law  so  far  as  it  is  applicable  to  the  case.  The  other 
^  thst  even  if  he  shows  that  he  was  really  ignorant  of  the  law,  and  acted 
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in  ignonmoa,  still  tho  madm,  (gnarmUia  legit  nmnkum  exeHmUf  wSk  app^  in 
&iror  of  the  other  p«rty." 

In  SmUh  ▼.  Cramer,  89  Iow%  413;  one  who  pleaded  a  JudgnMnt  m  hooett 
ignorance  that  it  was  void,  was  nerertfaeless  held  to  be  estopped  from  aviil. 
ing  himself  of  a  mistake  of  his  legal  rights.    A  strong  oase»  holding  the  same 
doctrine,  is  Maple  ▼.  Kueari,  63  Fa.  St.  348.    There  it  appeared  a  hnsfaaad 
and  wife  were  seised  of  an  estate  by  entireties.    The  hnsband,  in  his  wiU, 
directed  the  land  to  be  sold,  and  the  prooeeds  to  be  divided  among  his  wifs 
and  children.    Haying  named  no  one  to  make  the  ssle^  the  land  was  sold 
under  an  order  of  the  orphans'  ooart»  and  bonght  by  two  of  the  childreD,  at 
the  request  of  the  widow,  who  reodyed  her  share  of  the  proceeds^  in  Acoord- 
ance  with  the  wilL    After  her  death,  in  ejectment  for  the  lend  by  some  of 
the  heirs,  it  was  held  that  th^  were  estopped  by  her  acts,  and  that  the 
estoppel  would  operate  notwithstsndxng  she  was  ignorant  of  her  legal  rii^ta. 
A  somewhat  similar  decision  was  made  in  a  more  recent  case:  Cox  r.  Rogers, 
77  Pa.  St.  160.    It  appeared  a  testator  made  a  certain  legacy  of  personal 
property  of  a  considerable  amount  to  his  wife,  and  then  pfoyided:   '*I  do 
will  to  my  son,  his  heirs  and  assigns,  my  farm,  etc,  subject  to  my  wife's 
thirds."  '  The  farm,  in  faot»  belonged  solely  to  the  wife;  and  he  had  there- 
fore no  right  to  dispose  of  it.    She  was  held  estopped  to  daim  the  lann,  hay- 
ing accepted  the  proyision  in  the  will,  with  full  knowledge  of  aQ  the  iacts. 

In  Rice\,  Bunee,  49  Ma  281,  an  estoppel  was  set  up  against  one  although 
he  was  ignorant  of  his  l^gal  rights.  So  in  Mayer  t.  Rameeg,  46  Tax.  371, 
on  the  authority  of  the  principal  case;  as  also  in  ZoUman  r.  Moore,  21  Gratt 
813.  In  this  last  case,  a  widow  joined  with  some  of  the  children,  adnlthsiia, 
in  a  suit  against  the  other  children,  minors,  and  prayed  that  certain  land  be 
sold,  and  distribution  made.  In  her  Inll  she  alleged  she  was  entitied  under 
thedeedtoherhusbsndtoonehalf  of  theland;  and  acting  on  this  ayecment, 
a  sale  was  made.  Shortly  afterwards,  she  disooyered  that  she  was  entitlBd 
to  the  whole,  and  filed  a  bill  of  reyiew.  It  was  held  that  the  mistake  ss  te 
her  rights  was  a  mistake  of  law,  against  which  equity  would  aflbsd  no  ralist 
Staples,  J.,  in  his  opinion,  relied  strongly  on  the  principal 
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le  Jons.  MB.] 

DowxB  ON  AusvASiov.— In  case  of  alienation  by  the  huafaandt  the  widow's 
dower  is  to  be  estimated  according  to  the  yalue  of  the  land  at  the  time 
of  alisnation. 

XmB  ov  Alddtaxion. — ^The  husbsnd  mortgsged  land  without  his  wife  jois- 
ing,  and  continued  in  possoswou,  and  then  relessed  the  equity  of  re- 
demption to  the  mortgsgee.  The  time  of  the  release  was  held  to  bs  the 
period  of  alienation,  when  the  yalue  was  to  be  taken  without  r^gud  to 
any  subsequent  improyements  made  by  the  purchaser, 

GiLOOLATiov  ov  AHVunT  IN  UEU  OV  DowBL— Where  it  is  agrasd  tfast  i 
yearly  sum  shall  be  aUowed  a  widow  instead  of  haying  dower  mmgp^ 
to  her  accoiding  to  law,  the  interest  of  one  third  of  the  value  of  Ibe 
premises,  at  the  time  of  idienation,  is  the  proper  measure  of  the  aaasity; 
subject^  howeyer,  to  a  reasonable  deduction  as  a  compensstion  to  the 
tenant  on  account  of  necessary  repairs  and  the  risk  of  loss  by  firs^  where 
a  bouse  and  buildings  oonstitate  the  principal  part  off  the  property. 
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Bill  for  aaaognment  of  dower.  One  Hale,  on  the  eighth  of 
July,  1814,  mortgaged  his  honee  and  lot  to  the  defendant;  hia 
wife,  the  plaintiff,  did  not  join  in  the  mortgage.  In  Maroh, 
1817,  Hale^  then  largely  indebted,  conyejed  the  premiaea  to 
the  defendant,  in  fee,  for  the  consideration  of  twelve  thooaand 
fife  hundred  dollars.  The  defendant  took  possession  in  May, 
1819,  and  Hale  died  in  September,  1821,  leaving  the  plaintiff, 
bis  iridow.  The  plaintiff  filed  her  bill  for  dower,  or  that  the 
defendant  be  decreed  to  pay  her  an  adequate  yearly  snm,  at 
such  peziods,  and  to  be  secored  in  such  manner,  as  the  oonxi 
might  direct. 

The  defendant,  admitting  the  allegations  of  the  bill,  ohumed 
that  the  yearly  snm  should  be  estimated  according  to  the  yalue 
of  the  premises  at  the  death  of  the  husband. 

Witness  testified  as  to  the  Talae  of  the  premises  in  July,  1814» 
March,  1817,  and  September,  1821. 

F.  J.  Munro,  for  the  plaintiff. 

£  WUkes,  for  the  defendant. 

• 

Km,  Ohancellor.  The  main  point  in  the  ease  is,  at  what 
time  the  value  of  the  premises  is  to  be  computed.  The  plaintiff 
conteods  that  the  value  is  to  be  estimated  at  the  time  of  the 
aUenaiion  of  the  premises  by  her  husband  to  the  defendant  by 
my  of  mortgage,  on  the  eighth  July,  1814;  and  if  not  at  that 
time,  then  at  the  time  of  the  release  of  the  equity  of  redemp- 
tion on  the  twenty-fourth  March,  1817.  .  The  defendant  insists 
that  the  value  of  the  premises  depreciated  between  the  last 
period  and  the  death  of  the  husband,  on  the  third  September, 
1821,  and  that  the  value  ought  to  be  taken  as  existing  at  his 
death. 

It  was  declared  by  the  supreme  court  in  Humphrey  v.  PMn- 
"9, 2  Johns.  484,  to  be  the  rule  of  law,  that  the  widow  was  not 
entitled  to  dower,  according  to  the  improved  value  of  the  land, 
in  case  of  alienation  by  the  husband,  but  must  take  her  dower 
according  to  the  value  at  the  time  of  the  alienation.  [See,  in 
pomt.  Van  Daren  v.  Van  Doren,  4  Am.  Dec.  408].  Tins  was 
the  old  doctrine  of  the  common  law,  and  the  case  in  the  17  H. 
HL  ia  cited  in  Fits.  Ab.  tit.  Dower,  sec.  192,  for  the  rule  that 
the  wife  shall  have  dower  without  the  improvements  made  by 
the  puchaser  from  the  hnsband.  So,  in  Perkins,  tit.  Dower, 
iec.  838,  referring  to  the  same  place  in  Fitzherfert,  it  is  stated 
tbat  if  the  husband  enfeoff  a  stranger,  who  improves  and  makes 
the  land  more  valuable  by  the  year,  the  wife  shall  not  have  her 
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dower  "  but  according  to  the  valae  it  was  in  the  time  of  the 
husband."  Again^  the  role  is  stated  by  Sir  Matthew  Hale  to 
be,  that  the  heir  is  not  bound  to  warrant,  except  according  to 
the  Yalae  as  it  was  **  at  the  time  of  the  feoffinent/'  and  a  wife 
cannot  recover  against  the  feoffee  more  than  he  could  recoTor 
in  Talue  against  tiie  heir:  MS.  of  Sir  Matthew  Hale,  cited  V 
Mr.  Hargraye,  note  198,  to  Go.  lit.  32  a. 

These  old  authorities  refer  to  the  time  of  the  alienation  bj 
the  husband,  for  the  true  period  at  which  to  estimate  the  Taloa. 
There  can  be  no  doubt  of  the  meaning  of  these  cases;  and  if 
the  land  has,  subsequently  by  improyements,  increased  in  yalae, 
the  yrife  cannot  recoyer  against  the  feoffee  more  than  the  yalue 
at  the  time  of  the  feoffment,  or  at  the  time  of  the  husband,  be* 
cause  the  feoffee  cannot  recoyer  on  his  warranty  more  by  way 
of  indemnity  against  the  heir.  The  rule  is  founded  in  soimd 
policy,  and  does  not  discourage  the  purchaser  from  maldiig  im- 
proyements. 

If  the  husband  dies  seised,  the  heir  may  assign  the  do^rar 
when  he  pleases;  and  if  he  neglects  it  and  improyes  the  land 
by  cultiyation  or  buildings  before  the  assignment,  it  is  his  own 
"Toluntary  act,  with  knowledge  of  his  rights,  and  the  widow 
takes  the  value  in  that  case,  as  it  is  at  the  time  of  the  assign- 
ment. The  rule  is  fixed  and  steady,  and  whether  the  land  be 
improved  in  value,  or  whether  it  be  impaired  in  value,  in  the 
time  of  the  heir,  the  endowment  is  still  to  be  according  to  the 
value  at  the  time  of  the  assignment:  Co.  lit.  82  a.  And  why 
should  not  the  rule  be  equally  fixed  in  the  present  case?  Tbe 
purchaser  ought  not  to  be  exclusively  entitled  to  his  election, 
to  take  the  time  from  the  alienation,  or  from  the  husband's 
death,  as  may  best  suit  his  interest. 

It  would  be  very  unreasonable  to  give  that  election  to  the 
purchaser,  and  deny  any  choice  to  the  yridow.  The  rule  to  be 
equal  and  just,  must  be  mutual.  If  the  purchaser  is  entitled  to 
take  the  period  of  the  husband's  death,  when  the  land  has  de* 
predated  since  his  purchase,  the  widow  ought  to  be  entitled  to 
take  the  same  period,  if  the  land  has  risen  in  value.  It  is  not 
to  be  supposed  that  the  period  can  be  ambulatory  at  the  choice 
of  the  purchaser,  and  that  the  yridow  shall  have  no  choice  in 
the  case.  But  there  is  no  color  in  the  books  for  the  suggestion 
that  the  time  is  unsettled,  and  depending  on  the  volition  of 
either  party.  It  may  suit  the  interest  of  the  defendant  to  take 
the  period  of  the  husband's  death,  in  this  particular  case,  and 
perhaps  in  the  very  next  case  that  arises,  it  might  equally  suit 
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his  ioterest  to  take  the  period  of  the  alienatioiiy  for  the  estimate 
of  the  Talue.  The  rales  of  law  are,  however,  not  subject  to 
Boeh  alteration,  and  it  is  settled,  from  time  immemorial,  and  on 
principles  of  justice  and  soqnd  policy,  that  the  value  of  the 
dower,  in  case  of  alienation  hy  the  hosband,  is  to  be  taken  at 
the  time  of  the  alienation,  and  not  snbsequentlj,  and  the  role  is 
not  to  be  disturbed  to  snit  the  views  of  one  party. 

It  might  possibly  be  made  a  qaestion,  whether  the  widow  is 
entitled  to  the  advantage  of  any  increase  in  the  value  of  the 
land  hj  extrinsic  causes,  and  not  from  actual  improvements,  or 
whether  she  was  still  to  haye  one  third  of  the  rents,  or  one  third 
of  the  land,  or  whether  the  quantity  of  each  was  to  be  reduced 
to  the  value  at  the  time  of  alienation.  Supx>ose  a  valuable  mine 
of  coal  or  ore,  or  a  valuable  spring  of  mineral  or  salt  water 
flhoold  be  discovered  on  the  land,  subsequent  to  the  alienation, 
or  suppoae  some  revolution  in  commerce,  or  some  great  internal 
improvement,  as  the  line  of  a  canal  for  instance,  should  sud- 
denly increase  the  land  in  the  hands  of  the  purchaser  a  hundred 
fold,  would  the  widow  take  her'  dower  at  this  increased  value? 
I  state  these  points,  without  giving  any  opinion  upon  them,  for 
they  do  not  arise  in  this  case,  and  a  very  little  reflection  on  the 
rabjeet  would  teach  us,  that  the  rule  as  it  stands,  is  the  most 
iaTozable  to  the  purchaser.  Take  one  case  with  another,  the 
land  is  more  likely  to  increase  than  to  diminish  in  value,  be- 
cause land  is  almost  everywhere  in  this  country  in  a  state  of 
npd  improvement,  and  the  widow  would  be  the  gainer  in  most 
cases  over  the  purchaser,  if  we  had  it  in  our  power  to  dislocate 
the  rule  of  computation,  and  transfer  it  from  the  time  of  aliena- 
tion to  the  time  of  the  husband's  death. 

The  next  question  is,  whether  we  are  to  take  the  date  of  the 
mortgage,  or  of  the  release  of  the  equity  of  redemption,  as  the 
period  of  alienation,  within  the  meaning  of  the  rule.  The  hus> 
band  in  this  case  retained  the  possession  until  after  the  release 
of  the  equity;  and  a  mortgagor  in  possession  is  regarded  by  this 
court  aa  the  owner  of  the  estate,  and  as  dying  seised  in  respect 
to  the  dower  of  his  wife,  in  case  he  dies  before  entry  or  fore- 
closnie  by  the  mortgagee.  I  have  no  difficulty,  therefore,  in 
taking  the  time  of  the  release  as  the  period  of  alienation,  from 
which  the  value  of  the  dower  is  to  be  coihputed. 

Taking,  then,  the  twenty-fourth  of  Uarch,  1817,  as  the  true 
period,  the  average  value  of  the  premises  on  that  day  may  be 
estimated  at  seven  thousand  three  hundred  and  thirty-three 
dollars,  exclusive  of  the  subsequent  improvements.    The  inter- 
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est  of  one  third  of  that  sam  is  one  hundred  and  serenly-one 
dollars  and  ten  oents;  and  that  would  appear  to  be  the  proper 
assessment,  if  the  defendant  is  to  pay  (as  he  assents  to  pay) 
an  annnitjf  instead  of  submitting  to  an  assignment  of  one 
third  of  the  realty  by  metes  and  boonds.  Why  should  not 
the  interest  upon  the  one  third  of  the  actual  value  of  the  prem- 
ises at  the  time  of  alienation  be  the  measure  of  the  annoiij  f  I 
do  not  know  that  there  can  be  a  more  just  and  certain  rede  by 
which  we  can  ascertain  the  amount  of  the  annuity.  When  an 
estate  is  sold  under  a  power  in  a  will,  or  by  order  of  this  ooort, 
and  the  widow  consents  to  join  in  the  sale,  and  take  the  value 
of  her  dower  out  of  the  purchase-money,  she  takes  either  a  gross 
sum,  liquidated  by  the  yalue  of  her  life,  according  to  the  tables 
of  life  annuities^  or  she  has  the  interest  of  one  third  of  the  por- 
ohase-money  secured  to  her  for  life. 

But  it  is  suggested  that  there  ought  to  be  an  abatement  in  the 
amount  of  the  annuity,  on  account  of  necessazy  repairs,  and  the 
risk  by  the  defendant  of  destruction,  or  the  expense  of  the  pre- 
mium of  insurance  of  the  dwellin|^-h6use.  Some  deduction  from 
the  annual  amount  of  the  annuity  would  seem  to  be  reasonable; 
for  suppose  that  instead  of  the  computation  assented  to  in  this 
case,  the  plaintiff  had  chosen  to  have  part  of  the  dwelling-hoiue 
and  yard  assigned  her,  would  she  not  have  run  the  risk  of  loss 
of  her  enjoyment  of  the  building  by  fire,  and  would  she  Dot 
have  been  responsible  for  permissive  waste,  and  so  far  boond 
to  contribute  to  reasonable  reparations  ?  The  difficulty  oonsiste 
in  ascertaining  what  ratable  deduction  ought  to  be  made. 
There  is  no  certain  ratio  to  be  prescribed.  If  one  per  oeni  be 
deducted  from  the  annuity,  I  should  suppose  it  to  be  a  reason- 
able and  sufficient  deduction.  Instead  of  seven  per  cent  on  the 
one  third  of  the  value,  take  six  per  cent.,  and  thai  wiU  rednoa 
the  annuity  to  one  hundred  and  forfynedx  dollars  and  sizij-ax 
cents.  This  leaves  a  yearly  allowance  of  twenty*f  our  dollais  and 
forty-four  cents  for  reparations  and  risk. 

[The  chancellor  further  considered  the  qoeatioii  of  ooata.] 

Decree  accordingly. 

Sae  Tkampffrnv.  Mcmw^  9 Am.  DeaMlLand 
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le  JoBB.  Oik  SIS.] 

OonoQKD  JwasBMStf  WHEW  AixowzDi.— Compound  miaml  oui  only  be  •!• 
lowd  en  a  specud  agreement  in  vritiDg,  after  the  lawful  intereit  has 
boeome  due.  The  agreement^  to  be  validf  must  be  prospeotiTe  in  its 
opsntion,  as  that  the  interest  then  due  and  payable  shall  eany  interest 
tiianaffcer.  An  agresoMnt  made  at  the  time  of  the  orig^lal  oootraot  or 
loan,  that  interest  shall  begin  and  ron  upon  the  lawful  interest  from  the 
psriod  stipolftted  for  its  payment^  is  not  valid. 

Bojs  of  f  Qiedognre.  It  appeared  that  the  bond  and  mortgage 
wexe  giTen  for  the  balance  of  two  prior  bonds;  the  one  dated 
seeond  of  Hay,  1814,  for  four  thonsand  seven  hundred  and  fifty 
dollan,  payable  the  first  of  May,  1815,  with  interest,  and  the 
other  dated  the  twentynserenth  of  May,  1817,  for  seven  hundred 
tad  thirty-eeven  dollars,  given  for  the  arrears  of  interest  on  the 
prior  bond.  On  giving  this  last  bond,  interest  on  the  previous 
interest  remaining  unpaid,  was  calculated  for  the  year  it  had 
remained  due  and  unpaid,  and  was  included,  and  which  com* 
pound  interest  amounted  to  twenty-nine  dollars  and  forty-two 
cents. 

It  appeared,  also,  that  a  judgment-bond  was  taken  on  the 
twenty-fourth  of  Appl,  1821,  for  certain  arrears  of  interest  on 
the  bond  and  mortgsge  in  suit,  which  included  twenty-four  dol- 
Isnand  eighty-seven  cents,  compound  interest,  on  interest  which 
had  remained  unpaid. 

The  material  question  considered  was  as  to  the  liability  for 
eompound  interest. 

/•  JBmM,  tat  the  plaintifh. 

B.  Sbreti^  conlra. 

Knr,  Chancellor.  It  is  a  well  settled  rule,  and  for  which  I 
may  refer  to  the  case  of  Oonnecticui  v.  Jackson^  1  Johns.  Gh.  18 
[7  Am.  Dec  471],  and  to  the  authorities  there  cited,  that  com- 
pound interest  cannot  lawfully  be  demanded  and  taken,  except 
open  a  special  agreement  made  after  the  interest  has  become 
doe.  It  is  then  a  debt  due,  and  the  creditor  may  insist  upon 
immediat4»  payment  of  it,  or  that  the  debtor  should  allow  inter- 
«t  upon  it,  which  is,  in  fact,  turning  the  interest  into  principal. 
In  the  case  of  a  mortgage  security,  it  would  be  fair  for  the  mort* 
gagee,  says  Lord  (Chancellor  Manners,  1  Ball.  &  B.  430,  to  call 
for  interest  due  at  the  end  of  the  year,  and  if  not  paid,  to  insist 
<m  its  becoming  principal;  but  if  it  constituted  part  of  the 
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origiiial  agreem^ity  it  would  be  nsarioQS  and  oppreadTe.  The 
agreement  in  each  cases  is  prospectiToin  its  operation,  and  that 
the  interest  then  due  and  payable  shall  thereafter  cany  interest. 
Thus,  in  the  case  of  ThornhUl  ▼.  Evans,  2  Atk.  830,  n.  1,  Loid 
Hardwioke  directed  the  master,  in  taking  an  account  of  what  was 
due  for  principal  and  interest  upon  the  mortgage,  to  inquire 
what  arrears  of  interest  were,  from  time  to  time,  agreed  in  writ- 
ing, to  be  turned  into  principal  after  such  arrears  became  due, 
and  such  arrears  to  be  considered  as  principal  from  the  respect- 
ive times  of  such  agreement.  In  that  case  there  was  interost  in 
arrear  when  the  mortgage  was  paid  off,  and  interest  upon  that 
interest  was  demanded  by  the  creditor,  which,  says  the  lord 
chancellor,  "  was  neyer  allowed  in  a  court  of  equity." 

In  the  case  before  me,  the  agreement  of  the  debtor  to  allow 
interest  upon  the  arrears  of  interest  was  retrospective  in  its 
operation.  It  was  agreed  on  the  twenty-seventh  of  May,  1817. 
to  allow  interest  for  the  year  preceding,  on  the  interest  which 
was  due  the  year  preceding,  and  this  cannot  be  permitted,  cor 
such  an  agreement  recognized  and  enforced  in  this  court.  Com- 
pound interest  can  only  be  admitted  on  the  fact  of  a  written 
agreement,  made  after  the  interest  upon  which  the  agreement 
operates  has  fallen  due,  and  to  give  such  an  agreement  a  retro- 
spective effect  leads  to  oppression.  It  is  equally  objectionable 
as  an  agreement  made  at  the  time  of  the  original  contract  or 
loan,  that  compound  interest  should  begin  and  run  upon  the 
lawful  interest  the  moment  it  falls  due,  whether  payable  yearlj, 
half-yearly,  or  quarterly,  and  such  agreements  are  held  to  be 
oppressive.  To  exact  from  the  debtor  interest  on  the  previous 
arrears  of  interest  without  a  previous  special  and  particular 
agreement  for  that  purpose,  is  inadmissible.  It  has  no  vahd 
basis,  nor  any  acknowledged  legal  consideration  on  which  it  can 
rest,  if  the  previous  agreement,  made  at  or  after  the  time  the 
interest  became  due,  be  wanting.  It  is  the  agreement,  and  not 
the  law  nor  the  delay  of  payment,  that  will  turn  interest  into 
principal.  If  the  creditor  was  permitted  to  exact  from  the 
debtor  a  stipulation  to  pay  interest  on  arrears  of  interest  then 
due,  it  would  lead  to  great  and  inevitable  abuse.  It  would  per- 
haps be  less  mischievous,  because  the  parties  would  stand  upon 
more  equal  terms,  to  allow  of  such  a  stipulation  for  oompoaod 
interest,  when  the  original  contract  is  about  to  be  made.  The 
parties  are  then  independent  of  each  other;  but  in  the  other 
ease,  the  debtor  is  comparatively  dependent,  and  probably  dis- 
tressed, and  the  creditor  exacts  the  stipulation  under  the  evident 
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adwitage  of  power  and  saperiority.    The  agieement  on  the 
put  of  the  defendant  to  pay  compoand  interest  retrospeotiTeljy 
does  not  alter  the  case,  for  the  maxim  volenti  nonfiiinjuria  does 
not  apply  in  these  cases.    In  BoBonqueir.  Dathwood^  Oas.  temp. 
Talbot,  87,  asmioaB  interest  had  been  allowed  and  paid,  yet  the 
eoort  decreed  the  creditor  to  refund  it.    Here  isno  money  to  be 
ref onded.    We  are  only  to  direct  the  master,  in  computing  the 
amoont  due  on  the  bond  and  mortgage,  to  give  credit  for  the 
som  of  twenty-nine  dollars  and  forty-two  cents  as  having  been 
paid  on  the  twenty-seyenth  of  May,  1817,  and  the  sum  of  twenty- 
four  dollars  and  eighty-seren  cents  as  having  been  paid  on  the 
twenty-fourth  of  April,  1821;  and  that  those  credits,  with  inter- 
est tiiereon,  be  deducted  from  the  balance  daimed  to  be  due  on 
the  bond  and  mortgage.    I  shall  direct  that  no  costs  be  allowed, 
pxDTided  the  sum  to  be  reported  due  be  paid  within  thirty  days 
thsEeafter,  and  if  not  paid  then,  that  the  sale  of  the  mortgaged 
premises  be  made  under  the  usual  decree,  together  with  the 
^osta  of  such  sale. 
Beeree  accordingly. 

In  tb»  sole  to  MIM  T.  JWsdt,  6  AnL  Dea  185^  this  mljeotit  oooiidfl^ 


Germond  V.  Gbrmond. 

fuat  OP  Advisset. — ^Where  an  uane  waa  directed  to  try  the  fact,  ontho 
'"tgatitm  ''thatthe  delendaat  had  committed  adultery  with  cue  W.  a 
¥,,  on  or  about  the  ficat  day  of  April,  1816^  in  R.  ooonty,"  the  evidence 
■mat  be  "«»*<^**^  to  the  apeeifio  cbazge  pat  in  iaaae;  and  evidenoe  cannot 
beairen  of  adnltezy  committed  with  any  other  peraon  than  the  one  named, 
atthoDgh  the  cbargOB  in  the  bill  are  general,  that  the  defendant  had  "com- 
mitted adnlteiy  at  dircn  timea,  with  W.  O.  F.  and  othera,  to  theplaint- 
iifuiknown.'* 

InmrcB  hot  to  ths  Ibbiii. — ^Whece  eyidenoe  waa  given  at  the  trial  of 
adaHscy  committed  by  the  defendant  with  other  penona  beaidea  W.  C 
?.,  the  verdict  waa  aet  aaide,  and  a  new  trial  awarded,  with  leave  to  the 
plaintiff  to  amend  the  feigned  inne. 

AUMAHOR  OF  Adultiet.— It  ia  Boffioient  in  a  biU  for  divorce,  for  adoltery, 
to  ohaige  the  offenae  aa  having  been  ocnnmitted  with  one  or  moreperaona 
anknowB  to  the  plaintiit 

HonoH  for  a  new  trial  on  a  feigned  issue,  and  that  the  issue 
be  80  amended  as  to  confine  the  trial  to  the  charge  of  adultery 
committed  with  one  W.  0.  F.,  and  to  that  fact  alone.    The  bill 
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charged  tliat  the  defendant,  sinoe  her  marriage  with  the  plaint- 
iff,  had  *  *  committed  adultery  at  diTcrs  times  with  William  C.  F. , 
and  others  to  the  plaintiff  unknown/'  And  that  on  the  fint  of 
April,  at  the  house  of  the  plaintiff,  in  Bensselaer  county,  the 
defendant  committed  adultery  with  the  said  W.  0.  F.;  thai  in 
May  and  July,  1817,  the  defendant,  at  the  house  of  the  phdnt- 
iff,  committed  adultery  with  W.  C.  F.;  that  in  April,  1818,  the 
defendant  abandoned  the  plaintiff  and  went  to  the  ciiy  of  New 
York,  and  resided  in  the  family  of  J.  O.,  and  there  committed 
adultery  ''  with  divers  persons,  whose  names  the  plaintiff  has 
not  been  able  to  discoTer,"  etc. 

The  answer  denied  all  the  charges  of  adultery. 

The  issue  was  joined  on  the  following  counts:  1.  That  the 
defendant  had  committed  adultery  with  W.  C.  F.  on  or  about 
the  first  of  April,  1816,  at  the  house  of  the  plaintiff  in  Bensse- 
laer county;  2.  That  the  defendant  had  committed  adnlteiy 
with  W.  0.  F.  in  Bensselaer  county  aforesaid,  in  May  or  July, 
1817;  and,  8.  That  the  defendant  had  committed  adultery  be- 
tween the  first  of  April,  1818,  and  the  first  of  August  1819,  at 
the  city  of  New  York,  "  with  certain  persons  whose  names  aie 
not  known." 

A  verdict  was  found  that  the  defendant  had  committed  adnlt- 
ery  as  charged  with  W.  0.  F.,  and  with  other  persons. 

Btiel  and  Van  Vechien^  for  the  motion,  read  the  defendant's 
affidavit,  showing  that  she  was  surprised  by  evidence  at  the 
trial  of  adultery  committed  with  other  persons  than  W.  0.  F.; 
and  denying  that  she  ever  committed  adultery  with  B.  D.  or 
S.  H.,  or  with  any  other  person;  that  S.  H.  had  been  dead  for 
many  years;  that  the  testimony  given  by  T.  F.  was  false,  etc. 
They  cited  2  Johns.  C!h.  224;  1  W.  BL  298;  2  Tern.  240;  1 
Yes.  jun.  188, 184;  2  Atk.  819,  821;  9  Yes.  166,  169;  Amb. 
210,  824;  Dickens,  676;  2  Madd.  Oh.  267;  2  Yes.  sen.  662;  2 
Yes.  jun.  287, 288. 

Ftdte,  canira,  cited  1  Johns.  Oas.  26,  402;  2  Yes.  jun.  288;  3 
Mass.  391. 

Kent,  Ohanoellor.  I  see  no  good  reason  for  disturbing  the 
verdict,  for  any  other  cause  than  that  the  testimony  vras  not 
warranted  by  the  issue.  The  three  oounta  in  the  feigned  iasne 
were,  that  the  defendant  had  committed  adultery  in  Bensselaer 
county  vrith  William  C.  F.,  and  in  the  city  of  New  York  with 
certain  persons  whose  names  were  unknown..  But  the  evidence 
to  sustain  the  verdict  was,  that  the  defendant  had  committed 
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•dnlteiy  in  Benaselaer  county  with  another  person  and  not 
with  W.  C.  F.y  and  so  far  it  may  be  said  that  the  defendant  was 
taken  by  surprise,  because  she  came  to  trial  to  defend  herself 
only  against  a  special  charge  of  adultery,  committed  with  F.  in 
that  county.  This  was  the  specific  charge,  upon  the  feigned 
iwae,  as  it  was  drawn,  and  I  am  inclined  to  think  the  testi- 
mony ought  to  haye  been  confined  to  a  connection  with  F.  in 
Benssdaer  county,  and  that  a  latitude  of  inquiry  as  to  other 
persons,  not  named,  ought  to  haTC  been  confined  to  the  city  of 
New  York,  because  the  feigned  issue  so  confined  it. 

The  &igned  issue  was  undoubtedly  warranted  by  the  charges 
in  the  bill,  and  I  entertain  no  doubt  that  it  is  sufBcient  in  a  bill 
for  a  divorce,  for  adultery,  to  charge  the  offense  as  having  been 
eommitied  with  one  or  more  persons  unknown  to  the  plaintiff; 
and  it  would  be  very  unreasonable,  and  lead  in  many  cases  to  a 
kmentable  failure  of  justice,  to  require  the  injured  party  to 
name  ibe  persons  with  whom  the  adultery  was  committed^ 
vhen  the  fact  might  be  unquestionable,  and  yet  the  name  of 
the  party  unknown.  The  case  of  Ghoaie  v.  Ohoaie^  8  Mass.  391, 
is  perfectly  in  point.  That  was  the  case  of  a  libel  for  a  divorce 
a  mncuio,  for  adultery,  and  the  court  only  reqmred  an  averment 
that  the  names  of  the  persons  with  whom  the  adultery  was  sup- 
posed to  have  been  committed,  and  which  were  not  mentioned 
in  the  libel,  were  unknown  to  the  plaintiff.  So  even  in  an  in- 
dictment for  homicide,  or  other  felony,  if  the  name  of  the  party 
mordered,  or  in  respect  to  whom  some  other  felony  was  com- 
mitted, be  unknown  to  the  jurors,  it  may  be  so  averred  in  the 
indictment,  and  the  indictment  will  be  g^K>d  from  the  manifest 
necessity  of  the  case:  Hawkins  PL  Cr.  b.  2,  c.  25,  sec.  71; 
East  PI.  Cr.  tit  Homicide,  c.  6,  sec.  114. 

I  think  the  feigned  issue  might  have  been  framed  consistently 
with  the  charge  in  the  bill,  so  as  to  have  enabled  the  plaintiff 
to  have  given  testimony  of  adultery  committed  in  Bensselaer 
eoonty  with  other  persons  than  the  one  specially  named;  for 
the  first  charge  in  the  bill  is  general,  without  reference  to  any 
particular  county,  and  states  that  '*  the  defendant  committed 
idaltery  at  divers  times  with  W.  0.  F.  and  others  to  your  ora- 
tor unlmown/'  But  the  issue  being  framed  differently,  and  in 
conformity  with  the  more  particular  specifications  in  the  bill, 
I  think  the  plaintiff  was  bound,  upon  the  trial,  to  confine  him- 
self to  the  spedfio  charges  in  the  issue,  and  to  give  testimony 
only  as  to  them.  If  the  issue  had  been  more  general,  and  with- 
out mentioning  any  particular  individual,  I  am  not  prepared  to 
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say  that  partionlar  acts  of  adultexy  might  not  have  been  shown. 
The  statute  requires  the  adultery  to  be  charged  in  the  bill,  bat 
gives  no  directions  as  to  any  particular  specification  of  the 
charge,  and  undoubtedly  left  that  to  the  rules  and  prsctiee  of 
the  court  in  like  cases. 

In  Sidney  v.  Sidney,  3  P.  Wms.  269,  the  wife  sued  the  hus- 
band for  a  specific  performance  of  marriage  articles,  and  to 
have  lands  settled  upon  her  for  her  jointure.  He,  in  his 
answer,  set  forth  that  she  had  withdrawn  herself  from  him  and 
lived  separately,  and  very  much  misbehaved  herself.  Proof  of 
a  criminal  conversation  with  another  man  had  been  given,  bat 
Lord  Talbot  held  that  the  crime  for  which  the  wife  might  have 
incurred  a  penalty,  as  the  forfeiture  of  her  dower,  ought  to  he 
plainly  laid  to  her  charge,  specified  and  put  in  issue,  that  she 
might  know  what  to  rest  her  defense  upon.  In  that  case,  he 
said,  the  accusation  was  general  and  uncertain,  and  did  not 
imply  that  she  had  been  guilty  of  adultery,  or  eloped  and  gone 
away  with  an  adulterer.  Lord  Hardwicke  afterwards,  2  kik. 
838,  cited  this  case  for  the  purpose  of  showing  that  you  most 
certaiuly  make  *'  a  general  charge  of  adultexy  "  before  you  can 
go  into  proof  of  specific  facts.  He  cited,  also,  the  case  of  Lord 
and  Lady  Donerail,  in  1735,  in  which  she  brought  her  bill  for 
a  separate  maintenance,  and  the  husband,  in  bar  of  the  rehef , 
stated  in  his  answer  that  she  did  not  behave  with  that  dutj  and 
afiection  as  became  a  virtuous  woman,  and  gave  proof  of  her 
adultery  with  one  B.  The  depositions  were  admitted  to  be 
read  in  the  chancery  in  Ireland;  but  upon  appeal  to  the  house  of 
lords  they  were  not  admitted.  He  said  a  strong  reason  appeared 
upon  the  pleadings  themselves  for  the  rejection  of  the  deposi* 
tions,  and  brought  the  case  to  that  of  Sidney  v.  Sidney,  beeaose 
there  was  no  express  charge  of  adultery  in  the  answer. 

In  Walkyns  v.  Waikyna,  2  Atk.  96,  a  bUl  was  brought  hj  the 
wife  for  maintenance;  and  the  husband  charged  his  wife,  in  the 
answer,  that  she  behaved  in  a  very  indecent  manner  with  one 
Cox;  and  this  charge  was  adjudged  suiBcient  to  allow  deposi- 
tions to  be  read  of  a  criminal  conversation  with  Cox,  and  also 
with  one  Daws;  for  it  was  not  necessary,  as  the  lord  chanoeUor 
observed,  to  make  the  charge  in  gross  terms,  but  it  was  soffi- 
cient  to  know  what  is  aimed  at  by  the  answer.  In  Clarke  v. 
Periam,  2  Atk.  333,  337,  Lord  Hardwicke  went  more  fuUy  into 
the  exposition  of  the  rule  of  pleading  on  this  subject.  It  was  a 
bill  to  establish  a  bond  given  to  secure  an  annuity  to  the  plaint* 
as  prcemium  pudiciiice;  and  the  defendant  filed  a  cross-bill 
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upon  that  geneial  charge,  insisiing  that  the  plaintiff  was  a  lewd 
woman,  and  a  common  piostitnte;  and  the  question  waa, 
whether  the  plaintiff  in  the  cross-bill  upon  that  general  chaige, 
was  entitled  to  give  proof  of  lewdness  with  a  particular  person. 
The  chancellor  thought  it  a  question  of  great  consequence  to 
{he  rules  and  practice  of  the  court,  and  took  time  to  examine 
the  aathorities,  and  concluded  that  under  such  a  general  charge 
jon  might  give  particular  evidence  which  was  pointed,  and  ap- 
plied  to  the  general  charge.  All  the  cases  were  reviewed,  and 
be  stated  the  uniform  sense  of  the  determinations  to  be,  that 
it  was  sufficient  to  put  in  issue  a  general  charge  of  lewdness, 
and  under  that  jou  might  give  particular  evidence;  for  ''  if  you 
was  to  allege  in  the  bill  that  the  woman  was  kept  bj  a  partic- 
ular geutleman,  or  had  criminal  conversations  with  particular 
peraoDB,  the  character  of  strangers  might  suffer,  and  bills  would 
\e  stufiTed  with  indecent  matter  and  private  scandal.''  Where 
the  character  is  directly  put  in  issue,  you  may  go  into  evidence 
of  particular  facts;  and  he  illustrated  it  by  the  case  of  an  in- 
^ctment  for  keeping  a  common  bawdy-house,  in  which,  though 
the  charge  be  general,  you  may  give  in  evidence  particular 
iacts.  So,  also,  in  the  cases  of  a  charge  of  drunkenness  or 
lanacy. 

I  have  gone  into  this  examination  of  analogous  cases  to  show 
that  probably  the  better  opinion  is,  that  a  charge  of  adultery 
need  not  specify  the  names  of  the  persons  with  whom  it  was 
committed;  and  certainly  it  cannot  and  need  not  be  required, 
if  the  persons  are  unknown  when  the  bill  is  filed.  But  in  this 
cue,  as  the  feigned  issue  specified  a  particular  individual  in  the 
county  of  B.,  and  had  no  general  charge  as  to  that  county,  I 
conclude  that  the  plaintiff  should  be  confined  to  that  specifio 
charge. 

I  shall  accordingly  set  aside  the  verdict  on  account  of  the  ad- 
oussion  of  evidence  not  warranted  by  the  issue  as  it  stood,  and 
shall  award  a  new  trial,  and  allow  the  plaintiff  to  amend  the 
leigiied  issue  as  he  shall  be  advised. 

Order  accordingly. 
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Williams  v.  Stobbs. 


re  Jonn.  OS.  8B.] 

AttMKj^B  LiABmrr  ior  Movsr  Ebobtbd. — ^An  ftttoroej»  or  agoD^  wkoii 
ftathoriied  to  lell  land,  and  io  ooUeot  money  on  *  bond  or  mortg^e, 
■hoold  keep  the  money  received,  ready  to  be  paid  over  to  the  party  en- 
titled to  it  He  ia  not  liable  for  intereat  on  the  moneya  of  hit  principal, 
nnleaa  in  de&nlt^  or  nnleaa  he  haa  made  oae  of  the  money  for  hiiown 
profit. 

finuNDOFMoHSTDnalNTAHTB.— A  father  of  infant  plaintifEB,  aaaoch^haa 
no  right  to  demand  the  money  of  the  infanta;  and  where  th^  naide  oat 
of  the  atate  a  guardian  ahonld  be  appointed  in  order  to  make  a  valid  de 
mand.    Nor  haa  an  adminiatrator,  appointed  in  another  ataieb  ^^7  *a* 
thority. 

Bill  for  an  aoconnting.  The  material  facts  appear  from  the 
opinion. 

Van  Veohien,  for  plaintift 

StorrSy  in  person,  and  5.  Jones,  oanira. 

KsNT,  Chancellor.  The  only  question  is,  whether  the  defend* 
ant,  Storrs,  shall  be  chained  with  interest  on  the  soms  admitted 
1^  him  in  his  answer  to  have  been  received. 

On  the  nineteenth  of  June,  1811,  Arthur  Magill  employed 
him  by  letter,  and  put  into  his  hands  a  mortgage,  executed  by 
William  Jenks  and  assigned  by  the  mortgagee,  to  Magill,  which 
the  defendant  S.  was  directed  to  put  in  suit,  and  if  the  land 
shoald  not  sell  for  money  enough  to  pay  the  debt,  llagill  le- 
quested  the  defendant  to  buy  in  the  land  for  Magill,  and  to  sell 
it,  payable  partly  in  cash  and  partly  on  credit  by  installments, 
secured  by  a  mortgage.  Magill  likewise  requested  the  defend- 
ant to  sell  for  him  one  hundred  and  twenty-nine  acres  of  other 
land,  on  credit  and  security.  These  were  the  outlines  of  the 
instruction,  but  the  letter  concluded  by  leaving  *'  the  vhole 
management ''  to  the  defendant.  The  defendant  states  that  he 
did  not  deem  it  prudent  to  go  on  and  enforce  a  sale  of  the  mort- 
gage by  foreclosing  the  equity  of  redemption,  but  judged  it  best 
to  give  time  and  indulgence  to  the  mortgagor,  as  being  most  for 
the  interest  of  Magill;  and  in  the  autumn  of  1811  he  commam- 
cated  these  facts  to  Magill,  who  resided  at  Middletown,  in  the 
state  of  Connecticut,  and  from  whom  he  never  heard  again  on 
the  subject.  Magill  died  on  the  seventh  of  February,  1812, 
and  on  the  twentieth  of  that  month,  and  before  the  defendant 
had  heard  of  his  death,  he  received  of  Jenks  fifty  dollars;  two 
other  sums,  of  one  hundred  dollars,  and  fifty  dollais,  were  psid 
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hj  Jenkfl  to  the  defSandant  in  1814  and  1816,  and  whioh  were 
reodyed  in  the  aheenoe  of  the  defendant  from  hia  office,  and  on 
hdialf  of  the  lawful  repreaentatiTeB  of  Magill  who  might  be  en- 
titled ttieieto.  A  Bon  of  Uagill  administered  on  his  estate  by 
letters  of  administration  taken  out  in  Conneotiont;  bat  no  ad- 
mioistiation  was  granted  under  the  authority  of  this  state.  The 
defendant,  in  April,  1818,  contracted  to  sell  forty  acres  of  the 
one  hondred  and  twen1y*nine  acres  to  the  defendant  Felshaw, 
and  he  received  part  of  the  payment  then,  and  the  residue  in 
1814,  amounting  in  the  whole  to  two  hundred  and  thirteen  dol- 
lars and  sixty-two  cents.  He  continued  to  act  as  agent  in  re- 
qteet  to  those  lands  and  the  mortgage  interest,  under  the  ad- 
Tiee  of  the  son  and  administrator  of  Magill. 

In  the  distribution  of  the  estate  of  Magill,  the  mortgage  of 
Jesks,  and  the  one  hundred  and  twenty-nine  acres  of  land,  were 
set  off  by  the  court  of  probates  in  Connecticut,  to  the  widow  of 
IbgiU,  but  she  dying  in  December,  1812,  that  property  was, 
afterwards  in  the  autumn  of  1818,  set  off  by  the  same  court,  to 
the  four  plaintiffs,  who  are  infants.  The  defendant  S.  adTised 
the  father  of  the  four  infants  to  be  duly  appointed,  under  the 
aatbority  of  this  state,  their  guardian,  and  he  did  not  deem  it 
nfe  to  pay  those  moneys,  so  received,  either  to  the  father  of  the 
infants,  or  to  the  son  and  administrator  of  Magill,  because  the 
one  was  not  a  duly  constituted  guardian,  nor  the  other  an  ad- 
ministrator  under  the  authority  of  this  state.  He  admits,  that 
the  son  and  administrator  drew  an  order  on  him,  dated  six- 
teenth of  October,  1820,  for  all  the  moneys  so  received,  and  that 
be  refused  to  pay  for  want  of  due  authority  in  the  drawer,  or 
to  pay  interest  in  any  event. 

The  father  of  the  infant  plaintiffs  was  not  entitled,  in  his  re- 
lation of  father,  to  demand  the  infant's  money  in  the  hands  of 
the  defendant,  and  it  was  requisite  that  a  guardian  should  have 
been  appointed  here,  to  be  enabled  to  make  a  valid  demand: 
Genet  v.  IbUmadge,  1  Johns.  Ch.  3;  MorreU  v.  Dickey^  Id.  158. 
It  is  equally  well  settled,  that  an  administrator  of  an  intestate's 
estate,  where  letters  of  administration  were  granted  out  of  the 
estate,  has  no  legal  authority  over  the  intestate's  effects  within 
this  state.  All  his  power  over  the  estate  is  derived  from  the 
court  that  appoints  him,  and  the  appointment  does  not  operate 
and  is  not  recognized  out  of  the  jurisdiction  of  that  court.  The 
order  of  the  administrator  in  Connecticut  was  not  binding,  and 
conld  not  liave  been  enforced  here,  and  the  defendant  was  not 
nnder  any  obligation  in  law  f o  obey  it,  though  I  apprehend  a 
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Toluntaxy  payment  under  it,  would  haye  protected  him.  The 
cases  on  ihis  point  were  reTiewed  in  the  case  of  MorreU  ▼. 
Dichey. 

There  was  not,  then,  striclo  jure^  any  default  on  the  part  of 
the  defendant,  in  refusing  to  pay  to  persons  not  haTing  au- 
thority to  demand.    He  receiyed  the  money,  not  strictly  as  a 
trustee  in  confidence  and  without  interest,  but  as  an  attorney  or 
agent,  or  bailiff,  instructed  to  cause  the  land  to  be  sold,  in  his 
discretion,  and  to  collect  and  receiye  the  money.    It  was  snffi* 
cient,  if  he  kept  the  money  safely,  and  paid  it  according  to  the 
request  of  the  party  entitled  to  demand  and  receive.    His  duty 
was  to  be  ready  to  pay  upon  demand,  and  I  think  it  would  be 
too  rigorous  a  doctrine,  unless  under  yery  special  circumstances, 
which  do  not  exist  in  this  case,  to  exact  from  an  attorney,  or 
agent,  interest  upon  the  moneys  of  their  principal  in  hand,, 
when  they  are  not  chaigeable  with  any  default,  and  are  ready  to 
pay  when  called  upon  for  that  purpose.    If  the  agent  had  re- 
ceived moneys,  and  neglected  for  a  long  time,  to  inform  his 
principal  of  the  fact,  and  willfully  suffered  him  to  remain  in 
ignorance,  that  the  debtor  had  paid  to  the  agent,  there  would 
be  equity  in  requiring  the  agent  to  pay  interest,  for  here  wonld 
be  a  case  of  default,  and  breach  of  duty.    But  there  is  no  aver- 
ment in  the  present  case  of  a  want  of  notice,  and  therefore 
none  is  to  be  presumed.     So,  if  the  agent  had  employed  the 
money  for  the  purposes  of  gain  to  himself,  a  ground  might  be 
laid  for  a  charge  of  interest,  and  the  question  is,  whether  the 
admissions  in  the  answer  will  warrant  that  conclusion.    The 
defendant  says  he  received  the  moneys  as  agent  of  the  repre- 
sentatives of  Magill,  and  that,  as  the  money  was  received  from 
time  to  time,  it  was  indiscriminately  placed  with  his  other 
moneys^  received  as  attorney  or  agent,  and  not  set  apart  or 
preserved  separately  from  the  mass  of  his  funds.    That  since 
1812,'  there  has  passed  through  his  hands,  probably  thirty 
thousand  dollars  of  moneys  collected  and  received  from  others, 
as  an  attorney  or  agent,  and  that  the  moneys  in  question  were 
received  as  he  customarily  receives  all  moneys  passing  through 
his  hands,  and  of  which  no  separate  deposits  or  accounts  are 
made  or  kept.     That  the  moneys  were  paid  away  out  of  the 
general  mass  of  moneys  in  his  hands  in  the  course  of  his  pay- 
ments,  either  as  moneys  collected,  or  on  his  general  expendi- 
tures, on  his  own  account.     He  denies,  however,  that  the  same 
were  laid  out,  or  invested,  or  used  in  any  operation  of  profit  or 
speculation,  or  put  at  interest,  or  to  any  productire  use  whaiso- 
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ever,  and  he  says  that  he  has  ever  been  ready  to  account  when 
propetlj  called  upon  for  the  moneys  received,  and  is  now  ready 
to  accoant  and  pay. 

Upon  these  facts,  I  do  not  think  the  defendant  can  be  made 
chargeable  with  any  profit  made  out  of  the  moneys  he  so  re- 
eeired,  nor  with  any  breach  of  duty  in  not  paying  before  he  was 
anthoritatiTely  called  upon  to  pay,  and  therefore  he  ought  not 
to  be  chargeable  with  interest.  I  shall,  accordingly,  so  far 
correct  the  decree  recently  pronounced  in  this  cause*  as  to  ex- 
empt the  defendant  S.  from  interest  on  the  four  hundred  and 
thirteen  dollars  and  sixty-two  cents,  which  he  received  in  the 
coarse  of  his  agency,  and  also  for  the  payment  of  costs. 

Decree  accordingly. 

Tlia  stetemeat  of  the  chancellor  that  a  YolniitaTy  payment  by  a  debtor  in 
one  state  to  an  adminiBtrator  appointed  in  another  state  would  be  good,  was 
ihovn  not  to  be  involved  in  this  case  in  Parsons  v.  Lymafiy  20  N.  Y.  103. 
Id  SekiUiz  v.  Pulver,  11  Wend.  363,  however,  an  administrator  appointed  by 
tiie  surrogate  of  Columbia  county  was  compelled  to  account  for,  and  was 
dniged  with  the  amount  of  a  debt  owing  to,  his  testator  by  a  solvent  debtor 
reading  in  Pennsylvania,  on  account  of  a  neglect  to  use  due  diligence  in  ob- 
taintDg  payment. 

In  several  cases  already  appearing  in  the  volumes  of  this  series,  this  sub- 
ject has  been  examined.  In  Ooodtoin  v.  Janes,  3  Am.  Dea  173,  Parsons, 
C.  J.,  held  that  a  foreign  adminish»tor  could  not  sue  or  defend  elsewhere. 
So  in  Connecticut,  Riley  v.  HUey,  Id.  260. 

In  Story  on  CSonflict  of  Laws,  sec  515^  the  law  is  thus  stated:  "But 
ahboQgh  an  executor  or  administrator  ib  not  entitled  to  maintain  a  suit  in  a 
foieign  court,  in  virtue  of  his  original  letters  of  administration,  yet  it  has 
been  said  that  if  a  debtor  chooses  volimtarily  there  to  pay  him  a  debt  which 
he  may  lawfully  receive  under  that  administration,  the  debtor  will  be  di9- 
chszged." 

hk  Leonard  v.  Pfliteom,  61  N.  H.  247;  S.  C,  12  Am.  Rep.  106,  where  a 
plaintifl^  an  infant,  brought  suit  by  his  guardian  appointed  in  another  state 
agunst  the  administrator  of  his  father.  It  was  held  that  the  rights  and 
powers  of  guardians  do  not  extend  over  the  persons  and  property  of  their 
wards  in  other  states;  and  that  the  domicile  of  the  deceased  is  the  place  of 
pnmsiy  and  exclusive  probate  jurisdiction  in  the  settlement  of  his  estate. 
The  ri^t  of  a  foreign  administrator  or  executor  was  here  discussed;  and  the 
ii  tboefore  instmctive  in  this  connection. 
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[6  ^OHSS.  Cb.  886.1 

OonRAor  loa  Saia  or  Laitd — ^Rioht  or  Hubs. — ^When  a  contract  is  made 
far  the  purchase  of  land,  it  descends  to  the  heirs  of  the  vendee  as  real 
estate;  and  they  have  a  right  to  demand  the  discharge  of  the  contract 
by  the  administrators  out  of  the  personal  estate. 
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AaBiGNifXNT  OF  CoiTTRACT  BT  Admikistbatobs.— The  adndnistrmtors  of  ths 
Tmdee  in  *  oontraot  for  the  sale  of  land  can  not  anign  tho  cQatmet.  mm 
compel  iti  perlormanoa^  without  the  oonaent  of  the  heiia. 

Vbndob's  Bight  dt  gasx  of  AanomcBNT.— Where  the  rendee  aeiiigne  the 
contract,  and  the  assignee  takes  poaseasion  of  the  land,  the  ▼coder, 
thongh  he  has  no  right  of  action  against  the  assignee  for  the  porchaee- 
money,  may,  however,  by  virtue  of  his  lien  on  the  land,  call  upon  him 
to  pay  the  money,  or  to  surrender  the  land,  or  to  have  it  sold  in  ■atisfar- 
tionof  the  lien. 

Sfboifio  Pbbjobmakgx  of  iNDnanrr. — ^When  administraton  make  aa 
agieement  with  one  to  whom  a  oontroct  is  assigned,  that  he  shall  indeni- 
nify  and  save  them  harmless,  etc.;  the  administrators  aro  entitled  to  a 
specific  performance  of  the  covenant;  and  a  want  of  personal  eatates 
cannot  be  set  up  against  the  relief  sought. 

Bill  for  specifio  performance.  The  bill  was  filed  by  Henry 
Champion,  and  William  L.  Storrs,  and  the  administrators  and 
heirs  of  John  Paddock,  deceased,  against  the  defendants  for 
the  specifio  performance  of  a  contract,  made  the  twenty-ninth 
of  August,  1816,  by  which  Henry  C,  and  Lemuel  Storrs  agreed 
to  sell  and  convey  to  Paddock,  952  acres  of  land,  etc.,  for  the 
sum  of  eight  thousand  dollars,  five  hundred  to  be  paid  in  cash, 
and  the  residue  in  six  annual  installments,  with  interest  an- 
nually. 

Paddock  died  intestate,  November  sixteen,  1816,  and  his  ad- 
ministrators and  heirs  being  unable  to  perform  the  contract  for 
want  of  personal  assets,  on  the  first  of  June,  1818,  entered 
into  an  agreement  with  the  defendants,  by  which  these  ooycu- 
anted  and  agreed  ^'that  they  would  take  up  and  cancel"  the 
contract  between  G.  &  S.  and  Paddock,  by  the  first  of  August, 
following,  or  in  case  Champion,  the  survivor  of  Storrs,  should 
refuse  to  give  up  and  cancel  the  said  contract,  then  the  defend- 
ants covenanted  to  indemnify  and  save  harmless  the  adminis- 
trators of  P.  from  all  damages,  etc.,  they  might  sustain.  The 
administrators  of  P.  covenanted  in  their  individual  capacitief 
to  pay  to  the  defendants  all  moneys  owing  to  them  from  the 
deceased,  stating  how  the  payments  were  to  be  made;  and  they 
were  to  allow  as  part  payment,  the  five  hundred  dollars  paid 
hj  Paddock  to  C.  &  S.,  ''also  the  amount  of  the  improve- 
ments appraised  by  Loomis  and  Lord."  At  the  time  of  this 
agreement  the  administrators  assigned  the  contract  to  the  de- 
fendants. L.  Storrs  died  intestate,  and  in  the  settlement  of 
his  estate,  all  his  interest  in  the  contract  became  vested  in  the 
plaintiff  William  L.  Storrs.  Soon  after  the  agreement  between 
the  defendants  and  the  administrators,  the  former  entered  and 
took  possession  of  ths  land,  and  have  since  continued  in  pos- 
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seirioii,  exeieiaiiig  acts  of  owneiahip.  They  made  no  pay- 
mentSy  nor  did  they  take  up  the  oontraot  as  agreed;  but  the 
rq  peeentativea  of  P.  were  still  liable  thereon. 

The  bill  piayed  for  discovery  and  specific  performance.  The 
defendants  demurred  as  to  a  discovery,  and  as  to  specific  per- 
foimance  on  the  following  grounds:  Because  it  did  not  appear 
that  there  was  any  privity  between  the  plaintiffs  or  either  of 
them,  and  the  defendants,  or  between  the  defendants  and 
Champion  and  L.  Storrs;  and  because  it  did  not  appear  that 
the  administrators  of  P.  had  any  power  to  sell  or  assign  the 
contract,  or  the  land  described  in  it;  and  because  the  plaintiflb 
did  not  malce  out  a  case  for  relief. 

K  WStiama,  and  D.  Oady^  in  support  of  demurrer. 

Eemy,  canira. 

Em,  Chancellor.  1.  The  first  leading  question  is,  whether 
the  hill  can  be  sustained  by  Champion  and  Storrs,  as  yendors, 
agunst  the  defendants,  claiming  by  purchase  under  the  yendee. 
The  title  in  law  never  passed  out  of  the  vendors,  though  in 
eqnify,  by  virtue  of  their  agreement  to  sell,  the  estate  was  in 
the  veaidee,  and  was  in  him  transmissible  by  descent,  and  de- 
tiaaUe  by  wUl. 

The  covenant  on  the  part  of  the  defendants  was  in  the  alter- 
ikatiYe;  it  was,  that  they  would  take  and  cancel  the  contract 
that  Paddock  had  made  with  the  vendors,  by  the  first  day  of 
August  thereafter;  or  in  dtse  of  the  refusal  of  C.  and  S.  to 
giT6  up  and  cancel  it,  they  would  indemnify  and  save  harmless 
the  administrators  of  P.  from  all  damages  and  costs  to  arise  bj 
reason  of  his  covenants. 

The  bill  does  not  state,  distinctly  and  affirmatively,  any  sp^ 
dfie  breach  of  these  covenants  on  the  part  of  the  defendants. 
It  maj  be  inferred  from  the  bill  that  0.  and  S.  refused  to  give 
up  their  contract  with  P.,  because  the  bill  is  silent  on  the  sub- 
ject of  demand,  and  consent  or  refusal,  and  claims  a  specific 
peiformance  of  that  contract. 

There  is  no  breach  assigned  as  to  this  part  of  the  alternative, 
and  it  is  not  averred  that  the  administrators  have  sustained  any 
damage  from  the  breach  of  the  covenants  of  their  intestate. 
There  has  been  no  demand  made  upon  them,  or  suit  brought 
Against  them  for  non-payment  of  the  installments.  Such  a  suit 
would  have  been  useless  if  another  averment  in  the  bill  be  true, 
which  is,  that  there  are  no  assets,  real  or  personal,  by  which 
thej  could  be  enabled  to  perform  the  covenants  of  Paddock. 
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The  defendants  purchased  the  contract  from  the  administra- 
tors  of  P.,  after  non-payment  of  the  first  installment,  and  before 
the  second  installment  became  due;  and  thejtook  possession  of 
the  land,  and  have  exercised  yarious  acts  of  ownership  oyer  it 
and  made  great  havoc  of  the  timber,  but  have  made  no  pay- 
ments on  the  first  contract,  or  taken  it  up.  The  prayer  of  the 
bill  is,  that  they  be  decreed  to  perform  Paddock's  contract,  ac- 
cording to  their  covenant  with  his  administrators. 

But  strictly,  and  in  terms,  they  have  not  broken  their  cove- 
nants with  the  administrators,  and  the  only  ground  upon  which, 
as  it  appears  to  me,  that  the  bill  can  be  sustained  on  the  pait  o( 
the  plaintiffs  C.  and  S.  is,  that  the  defendants  took  the  land 
subject  to  the  lien  that  the  vendors  had  upon  it,  under  the  con- 
tract with  Paddock.  It  is  not  to  be  supposed  that  C.  and  S. 
can  sustain  the  bill  on  the  personal  covenants  from  P.  to  them. 
There  was  no  privity  or  communication  between  C.  and  S.  and 
the  defendants.  The  latter  are  under  no  personal  engagement 
to  the  vendors,  and  if  they  are  liable  to  C.  and  S.,  it  is  only  in 
respect  to  the  estate  in  their  possession. 

I  do  not  perceive  the  authority  under  which  the  adminiatia- 
tors  assigned  the  contract  of  P.,  and  it  may  be  doubted  whether 
the  defendants  were  entitled  to  fulfill  the  original  oontiact,  and 
could  compel  a  deed  from  G.  and  S.  without  the  valid  assent  of 
the  heirs  of  P.,  to  whom  the  benefit  of  his  contract  belonged. 
In  equity,  the  land  contracted  for  descended  to  them  as  real 
estate,  and  they  were  entitled  to  call  upon  the  administrators  to 
discharge  the  contract  out  of  the  proceeds  of  the  personal  es- 
tate, if  any  there  were,  so  as  to  enable  the  heirs  to  demand  and 
receive  a  deed.  But  admitting  the  contract  to  have  been  doly 
assigned,  the  vendors  could  not  have  compelled  the  defendants 
to  have  paid  the  money.  In  this  sense,  they  could  not  have 
exacted  from  them  a  specific  performance  of  the  contract  of  P. 
But  I  think  they  were  entitled,  by  virtue  of  their  lien,  to  call 
upon  the  defendants  as  assignees  of  the  contract  of  the  vendee, 
to  pay  up  the  purchase-money,  or  surrender  up  the  land,  or 
have  it  sold  for  the  benefit  of  the  vendors,  and  pediaps  to  ac- 
count for  the  intermediate  rents  and  profits,  and  the  waste  com- 
mitted. 

The  remedy  by  the  vendor,  against  the  assignee,  may  be  said 
to  be  tn  rem,  rather  than  in  personam.  This  is  the  case  when 
the  suit  is  by  the  vendee  against  a  purchaser  from  the  vendor. 

It  is  well  settled,  that  if  A.  enters  into  a  contract  to  sell  land 
to  B.,  and  afterwards  refuses  to  perform  his  contract,  and  selli 
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the  had  to  C.  for  a  yalnaUe  oonsideratioii,  B.  may  by  Wl,  com- 
pel tibe  purchaser  to  oonTey  to  him,  proTided  lie  be  chargeable 
with  notice^  at  the  time  of  his  porchase,  of  B.'s  equitable  title 
under  the  agreement.  Lord  Macclesfield^  in  Jtcherly  ▼.  Vernon, 
10  Mod.  518:  Winged  t.  Lofebwry,  2  Eq.  Cas.  Ab.  32,  pi.  43; 
!Zb^T.  SHbberi,  2  Yes.  jun.  437;  DanieU  t.  Davison,  16  Id.  249; 
17  Id.  433,  S.  C.  The  role  that  affects  the  purchaser  is  just  as 
plain  as  that  which  would  entitle  the  vendee  to  a  specific  per- 
formance against  the  yendor.  If  he  be  a  purchaser,  with  notice, 
he  is  liable  to  the  same  equity,  stands  in  his  place,  and  is  bound 
to  do  that  which  the  person  he  represents  would  be  bound  to 
do  by  the  decree.  The  purchaser  from  the  yendor  takes  the 
estate  subject  to  the  disage,  and  so,  I  apprehend,  does  a  pur- 
chaser from  the  vendee,  and  he  is  equally  responsible  in  respect 
to  the  estate.  The  yendor  cannot  make  him  personally  liable 
for  the  purchase-money,  but  the  estate  is  liable,  and  if  he  be  a 
purchaser  yrith  notice,  it  is  the  same  thing  whether  the  estate 
had  or  had  not  been  actually  conyeyed  by  the  yendor. 

It  was  said  in  Oreen  y.  Smith,  1  Atk.  672,  and  had  been  so 
held  long  before  in  Davie  y.  Beardsham,  1  Oh.  Gas.  39,  that 
from  the  time  of  a  contract  for  the  sale  of  land,  the  yendor  as 
to  the  land,  is  considered  a  trustee  for  the  purchaser,  and  the 
Tendee,  as  to  the  money,  a  trustee  for  the  yendor.  A  bill  will 
lie  by  the  Tender  for  the  purchase-money,  or  for  the  balance 
that  may  remain  due,  because  the  yendor  has  a  lien  upon  the 
land  for  the  purchase-money.  In  Machreth  y.  Symmons,  15  Yes. 
329,  Lord  Eldon  said  that  the  yendor's  lien  for  the  purchase* 
money  unpaid,  existed  subject  to  certain  exceptions,  not  only 
igainst  the  yendee,  but  against  purchasers  nitii  notice,  claim- 
ing under  the  yendee. 

The  inference  which  he  drew  from  a  reyiew  of  the  authorities 
vas,  that  in  those  general  cases,  in  which  there  would  be  a  lien 
ts  hetween  the  yendor  and  yendee,  the  yendor  yfrill  haye  the  lien 
igBinst  a  third  person  who  had  notice  that  the  money  was  not 
pud.  That  point  seemed  to  be  clearly  settled;  and  he  should 
hate  had  no  difficulty,  he  said,  in  deciding  it  upon  principle 
without  authority,  as  he  could  not  perceiye  the  difference  be- 
tween that  species  of  a  lien  and  other  equities,  by  which  third 
persons  haying  notice  are  bound.  In  the  cases  already  referred 
to,  the  yendor  had  parted  with  the  titie,  but  whether  he  had  or 
had  not,  makes  no  difference  in  the  principle,  and  the  yendor's 
hen  is  certainly  not  impaired  by  withholding  the  conveyance. 
In  PcUeaefen  y.  Moarc,  3  Atk.  272,  the  conyeyance  was  exe* 


848  Ohaxpion  v.  Bbown.  [New  Tork« 


oated,  but  retained  by  the  yendor  as  a  Beonrity  for  the  readae 
of  the  pnrchase-monej.  The  yendee,  who  had  taken  poeaes- 
aion,  and  paid  part  of  the  porohaBe-money,  died,  and  the  estate 
was  held  liable  in  the  hands  of  the  heir  of  the  deyiaee  of  the 
yendee,  for  the  remainder  of  the  porchase-money,  by  yiitoe  of 
the  yendor's  equitable  lien.  A  didum  in  that  case  has  pro- 
duced a  good  deal  of  perplexity,  and  the  case  has  been  generally 
complained  of  as  badly  reported*  Lord  H.  said  that  the  yendee 
"  was  a  trustee  as  to  the  money  for  the  yendor,  but  this  equity 
will  not  extend  to  a  third  person,  but  is  only  confined  to  the 
yendor  and  yendee."  But  it  is  not  the  meaning  of  the  passage 
that  the  lien  does  not  exist  when  the  estate  passes  into  the 
hands  of  a  third  person  with  notice  that  the  money  was  not  paid. 
The  subsequent  decision  of  Lord  Hardwicke,  in  WaHher  y.  Be9- 
nicke,  2  Yes.  622,  contradicts  that  construction  and  in  that  yeiy 
case  of  PoUeafen  y.  Moare^  the  lien  was  extended  to  meet  the 
equities  arising  between  the  representatiyes  of  the  real  and  per- 
sonal estate.  So  it  was  also  in  IVimmer  y.  Bayne^  9  Yes.  909, 
and  there  the  land  had  been  contracted  to  be  sold,  but  not  con- 
yeyed  in  the  life-time  of  the  yendee. 

The  case  of  Smith  y.  Hibbard,  Dickens,  780,  is  quite  anah^os 
on  that  point  to  the  one  before  me.  A.  contracted  to  sell  an 
estate,  and  receiyed  part  of  the  purchase-money,  and  deliyered 
possession,  and  both  the  yendor  and  purchaser  died  before  the 
contract  was  completed.  A  bill  was  filed  against  the  deyiaees 
and  executors  of  the  purchaser  to  haye  the  contnKst  performed, 
and  the  residue  of  the  purchase-money  paid  out  of  the  personal 
estate  of  the  deceased,  and  if  not  sufficient  to  haye  the  d^ei- 
epcy  raised  by  a  sale  of  the  real  estate,  on  which  the  money 
contracted  to  be  paid,  remained  a  specific  lien.  The  opinion  of 
Lord  Thurlow  was  in  fayor  of  the  claim  as  stated,  and  he  de- 
creed accordingly. 

There  can  be  no  doubt,  then,  I  apprehend  that  the  plaintiffs, 
0.  and  S.,  by  yirtue  of  their  lien  upon  the  estate,  are  entitled  to 
haye  the  estate  sold,  and,  possibly,  they  may  be  entitled  to  the 
re-deliyery  of  the  possession,  with  an  account  of  the  inter- 
mediate profits  and  waste,  though  as  to  that  point  I  haye  notaa 
yet  formed  an  opinion,  but  if  it  was  intended  to  charge  the  de- 
fendants personally  with  the  contract  of  Paddock,  and  to  make 
them  pay  the  money  at  all  events,  the  plaintiffs,  C.  and  S.,  have 
not  entitled  themselves  to  such  a  remedy,  and  they  can  only 
charge  the  defendants  in  respect  to  the  estate,  and  not  upon  the 
foot  of  a  personal  contract  with  P.  to  which  the  defendanti 
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were  not  parties.  As  agaiziBt  the  repreeexitatiTes  of  P.,  they 
may  reqime  the  payment  of  the  money  nnder  his  personal  con* 
timcfc,  bat  the  aesignee  is  only  responsible  to  the  plaintiib,  C. 
and  8.»  on  the  pxiTity  of  estate,  and  the  precise  extent  of  that 
tesponaibOity  may  properly  be  left  for  futoxe  consideration. 

2.  The  next  question  in  the  case  is,  whether  the  plaintiffs, 
who  are  administrators  of  Paddock,  are  entiUed  to  any  remedy 
under  this  bill,  upon  the  covenant  of  indemnity. 

The  administrators  are  not  personally  liable  on  the  contract 
of  their  intestate;  and  as  they  haye  averred  they  have  no  assets, 
it  18  not  perceiTed  how  they  can  be  injured;  and  this  assertion 
of  theirs  creates  the  great  difficulty  on  the  point. 

There  are  cases  to  show  that  equity  will  decree  the  perform- 
«iioe  of  a  general  covenant  of  indemnity,  though  it  sounds  only 
in  damages,  upon  the  principle  on  which  the  court  entertains 
hilla  gusd  <une<.  The  administrators  are,  no  doubt,  entitled  to 
compel  the  defendants,  by  bill,  to  perform  their  covenant. 

Thus,  in  Bandaugh  v.  Hayea,  1  Tern.  189;  2  Ch.  Cases,  146, 
S.  C,  B.  assigned  several  shares  of  the  excise  to  H.»  who  cov- 
enanted to  indemnify  and  save  B.  harmless  from  all  debts, 
accoimts,  covenants  and  denuinds  whatsoever,  by  reason  of  any 
of  the  covenants  or  agreements  entered  into  by  B.,  and  con- 
tained in  the  letters-patent,  etc.  B.,  being  sued  by  the  king, 
filed  his  bill  against  H.,  and  prayed  for  a  performance  of  the 
■greement  in  specie,  aUeging  that  the  defendant  wholly  refused 
to  perform  the  covenants  on  his  part,  but  in  breach  thereof, 
pemitted  B.  to  be  sued  by  the  king.  It  was  not  charged  or 
proved  that  any  rent  was  actuary  in  arrears,  and  the  defendant 
objected  to  the  suit  as  being  founded  on  a  personal  covenant  of 
indemnity,  which  sounded  only  in  damages,  and  for  which  the 
plaintiff  had  his  remedy  at  law.  But  Lord  Keeper  North 
decreed  a  specific  performance,  and  directed  a  reference  to  a 
lOMter  to  tax  the  damages,  and  that  as  often  as  any  breach 
should  happen,  he  should  report  the  same  specially  to  the 
conrt,  and  that  H.  ought  to  be  decreed  to  clear  B.  from  all 
these  snits  and  incumbrances  veithin  the  reasonable  time  of  a 
year.  He  compared  the  case  to  that  of  a  surety  in  a  bond,  who 
though  not  molested  for  the  debt,  yet  after  the  money  is  pay- 
able the  court  will  decree  the  principal  to  discharge  it,  it  being 
ureaeonable  that  a  surety  should  always  have  such  a  cloud 
l^AQging  over  him. 

Sir  Joseph  JekyU,  the  master  of  the  rolls,  in  Lee  v.  Book, 
Koaelj.  318.  made  a  Bunilar  obierration  in  reBpect  to  the  lurht. 
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of  a  surely.  '*  If  I  borrow  money/'  sajs  he,  '*  on  the  mortga|[« 
of  my  estate  for  another,  I  may  come  into  equity  as  every  saiefy 
may  against  his  principal,  to  have  my  estate  disincnmbered  by 
him,  and  the  coTenant  in  the  mortgage  deed  to  pay  the  monej 
will  bind  the  principal,  for  the  money  being  borrowed  for  him, 
it  is  his  debt,  and  the  surety  is  only  a  nominal  person."  And 
why  may  not  the  administrators  come  into  this  court,  and  call 
upon  the  defendants  to  clear  the  estate  of  P.  from  the  coTenants 
of  P.  to  C.  and  S.? 

There  are  many  other  cases,  besides  the  one  already  cited, 
in  which  chancery  has  sustained  bills  for  a  specific  pexf onnance 
of  personal  coyenants,  sounding  in  damages,  and  which  had  no 
concern  with  real  estate.     The  case  of  Ward  y.  27ie  Dube  €^ 
Buckingham,  cited  by  Lord  Hardwicke,  and  again  by  Lord 
mdoD,  3  Atk.  385;  10  Yesey,  161,  may  be  referred  to  as  an  in- 
stance; and  Lord  Hardwicke  held  in  BuxUm  y.  lAster,  3  AtL 
383,  that  a  bill  could  be  entertained  by  the  vendor  for  the  spe- 
cific performance  of  an  agreement  for  the  sale  of  wood*    Bat 
in  cases  relating  to  the  realty,  the  jurisdiction  is  much  more 
freely  exercised,  and  Lord  Hardwicke  took  notice  of  a  marked 
distinction  between  the  two  cases.  In  Pember  ▼.  Ma4her,  1  Bro. 
-52,  Lord  Thurlow  sustained  a  bill,  by  the  seller  against  the 
assignee  of  a  lease,  for  a  specific  performance  of  an  agreement 
to  indemnify,  and  to  execute  a  bond  to  secure  the  indemnity.  In 
the  case  before  me,  the  defendants  by  their  covenant  of  indem- 
nity, and  purchase  of  the  contract  between  C.  and  S.  and  P., 
undertook  to  relieve  the  estate  of  P.  from  the  burden  of  that 
•contract.    This  is  the  true  intent  and  meaning  of  the  agree- 
ment; and  it  is  as  just  that  they  should  be  decreed  to  dear  the 
representatives  of  P.  from  the  charge  which  they  assumed  for 
them,  as  it  is  that  a  principal  debtor  should  exonerate  his  surei; 
l)efore  be  is  sued,  and  not  leave  "  a  doud  always  hanging  over 
him." 

The  suggestion  of  a  failure  of  assets  is  not  suflident  to  defeat 
the  suit  in  limine.  There  has  been  no  account  of  the  assets 
stated,  and  perhaps  there  may  have  been  a  waste  of  assets  to 
the  extent  of  the  money  coming  to  C.  and  S.,  and  for  which 
the  representatives  of  P.  might  be  responsible,  in  case  O.  and 
S.  were  to  proceed  ex  rigore  against  them.  Part  of  the  assets, 
to  near  two  thousand  dollars,  were  applied  to  discharge  a  debt 
from  the  intestate  to  the  defendants,  and  the  application  of  the 
assets  to  that  debt  was  part  and  parcel  and  a  condition  of  this 
Tcry  covenant  of  indemnity.    There  may  be  assets  which  hafs 
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not  yet  been  reduced  to  posaeasioii.  The  yery  assets  so  paid 
to  the  defendants  might  have  been  applied  in  part  peif  ormanoe 
of  the  contract  of  P.,  if  this  contract  of  the  defendants  had  not 
interrened.  We  cannot  know  the  state  of  the  assets  until  an 
account  has  been  taken;  and  the  real  and  personal  representa- 
tires  of  P.  are  certainly  liable  to  be  sued,  and  to  be  required  to 
render  an  account  to  C.  and  S.  of  the  assets  receiyed.  The  de- 
iendantB  are  not  entitled  to  set  up  the  want  of  assets,  at  least 
in  this  stage  of  the  cause,  as  an  objection  to  a  performance  of 
theb  ooTenant;  and  it  strikes  me,  at  least,  as  a  very  inequitable 
defense.  But  I  am  not  required,  nor  am  I  ready  to  give  any 
opinion,  at  present,  on  the  extent  of  the  damages  which  can  or 
onght  to  T:d  assessed  upon  the  covenant  of  indemnity.  It  is 
saffident  to  say  that  the  administrators  are  entitled  to  their  bill 
for  a  spedfic  performance  of  the  covenant  of  the  defendants, 
ind  that  the  remedy  in  this  court  seems  to  be  appropriate, 
under  the  particular  circumstances  of  this  case,  and  that  there 
is  enough  stated  in  the  bill  to  call  upon  the  defendants  to  an- 
swer. 

The  hill  does  allege,  in  substance,  that  the  administrators 
Mid  or  assigned  the  contract,  with  certain  improvements,  which 
bad  heea  assessed,  and  that  the  defendants  assumed  to  pay  for 
tbeee  improvements,  and  also  to  refund  to  the  administrators 
tbe  pajment  of  the  five  hundred  dollars,  which  had  been  paid 
hj  P.  on  his  contract  with  C.  and  S. 

These  &cts  appear  in  this  manner:  By  the  contract  with  the 
defendants,  the  administrators  were  to  pay  certain  debts  due 
from  P.  to  the  defendants  and  "  as  part  payment  the  amount 
of  money  paid  by  P.  to  C.  and  S.,  and  indorsed  on  their  con« 
tact;  also,  the  account  of  the  improvements  as  appraised  by 
lAonuB  and  Lord,"  were  to  be  aUowed.  The  agreement  is 
^dlj  worded  as  to  these  payments,  but  it  must  of  necessity 
laean,  that  they  were  to  be  allowed  by  the  defendants  in  part 
pijment  of  what  the  administrators  were  to  pay  them.  The 
^  gives  thb  construction,  and  is,  for  the  present,  to  be  as- 
«nned  as  true. 

It  states  that  the  administrators  accounted  with  the  defend* 
ttts,  and  that,  on  such  accounting  there  was  found  to  be 
doe  them  two  thousand  eight  hundred  and  eighty-five  dol- 
^  snd  two  cents,  which  the  administrators  paid  partly 
^  cash,  partly  by  a  bond  and  mortgage,  partly  by  obtain- 
^  credit  on  the  above  sum,  for  moneys  paid  by  P.  on 
^  contract,  and   for    the   amount  of  the   improvements   as 
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appraised  by  Lord.  Here  then  it  appears  that  the  defend- 
ants took  possession  of  improvements  on  the  land  made  bj  P. 
and  the  assessment  and  aUowanee,  mentioned  in  the  bfll,  can 
have  no  other  meaning.  They  also  refunded  to  the  adminis- 
trators the  moneys  which  the  intestate  had  paid  upon  his  con- 
tract with  C.  and  S.  This  fact  taken  in  conneetion  with  their 
possession  and  use  of  the  land,  and  dealing  with  it  as  owners, 
is  decisiye  to  prove  that  the  defendants  intended  to  stand  in  the 
place  of  P.  and  to  assume  the  payments  to  0.  and  S.,  with 
which  his  estate  stood  charged. 

This  is  the  good  sense  and  meaning  of  their  ooyenant  of  in- 
demnity. If  they  meant  (and  which  I  cannot  and  do  not  sup- 
pose) to  go  on  the  land  and  use  it  as  their  own,  make  contracts 
for  the  sale  of  it,  and  strip  it  of  its  timber,  and  then  abandon 
it,  without  any  payment,  under  the  pretext,  that  if  the  admin- 
istrators had  no  assets,  and  which  the  bill  avers,  and  the  de- 
murrer admits  the  defendants  knew  when  they  made  the  con- 
tract, they  then  could  sustain  no  damage,  and  therefore,  they, 
the  defendants,  were  not  liable  under  their  covenants,  then 
they  undoubtedly  must  have  meditated  a  fraud,  and  that  alone 
is  sufficient  to  give  jurisdiction,  and  to  sustain  the  bill  for 
relief.  But  as  we  ought  not,  in  justice  to  the  character  of  the 
defendants,  to  admit  this  to  have  been  their  intention,  the  other 
construction  becomes  necessary,  and  must  be  taken  to  be  weQ 
founded. 

8.  It  is  also  stated  as  a  cause  of  demurrer  that  the  heirs  of 
Paddock  are  parties  without  showing  any  right  or  title  to  dis- 
covery or  relief.  But  they  have  an  interest  in  the  subject-mat- 
ter in  controversy,  and  ought  to  be  before  the  court,  either  as 
plaintiffs  or  defendants  in  order  that  their  interest  maybe  prop- 
erly protected.  In  equity,  the  lands  in  question  descended  to 
them  as  heirs  and  the  administrators  had  no  right  to  assign 
away  that  interest;  but  if  it  be  for  the  benefit  of  the  heirs, 
being  infants,  they  may  be  directed  to  convey  their  interest  to 
the  defendants,  and  this  they  offer  to  do  by  the  hill,  and  this 
the  court  is  competent  to  authorize  and  direct. 

I  shall,  accordingly,  declare  that  upon  the  face  of  the  bill, 
the  plaintiffs  0.  and  S.  have  a  lien  upon  the  lands  for  the  pnr- 
chase-money,  and  are  entitled  to  call  on  the  defendants  as  as- 
signees of  P.  to  pay  it,  or  that  the  lands,  with  the  immediate 
rents  and  profits  thereof,  in  their  hands,  be  made  responsible 
for  the  same;  and  that  the  plaintiffs,  who  are  administnton, 
are  upon  the  facts  stated  in  the  bill  entitled  to  a  specific  per- 
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fonnanoe  of  the  ooyenants  on  the  part  of  the  defendants,  and 
to  an  asaeasment  of  damages  for  breach  thereof;  and  that  the 
plaintiffa,  who  are  infanta,  haTO  an  interest  in  the  lands  as  heirs 
of  P.,  and  are  neoessaiy  parties  for  the  parx>ose  of  having  their 
interest  disposed  of  under  the  direction  of  the  ooart,  as  equitj 
and  their  benefit  shall  dictate.  It  is  thereupon  ordered  that 
the  demnrrer  be  overruled,  and  the  question  of  costs  thereon 
reserved,  and  that  the  defendants  answer  the  bill  in  six  weeks, 
etc. 
Order  aooordingl  j. 


Livingston  v.  Livingston. 

[•  JoBm.  Gft.  «V.) 

hauwcaoas  AaAistft  Tkmsbabsl — ^Injimotioiis  may  be  gnated  to  prerent  tres- 
pMMi^  as  widl  as  against  waste,  where  the  mischief  wonld  be  inepara- 
lia,  and  to  aroid  a  maltiplicity  of  snitSb 

Bnx  for  injunction,  which  stated  that  the  plaintiff  was  seised 
of  a  tract  of  land  in  the  manor  of  Livingston;  that  the  defend- 
ant's tenants,  had  entered  upon  plaintiff's  land  and  cut  wood 
and  timber  tinder  a  claim  of  right. 

The  material  question  submitted  was,  whether  an  injunction 
could  iasne  against  such  waste. 

E,  WiiUams^  for  plaintiff. 

Counsel  for  defendant,  do  not  appear. 

KxBT,  Chancellor.  This  is  not  the  case  of  a  stranger  enter- 
ing upon  the  land  as  a  trespasser,  without  pretense  of  right, 
and  cutting  down  timber.  In  such  a  case.  Lord  Thurlow,  in 
Mogg  y.  Mogg,  Dickens,  670,  refused  to  interfere  by  injunction. 
This  is  analogous  to  a  case  before  Lord  Camden,  referred  to  by 
the  counsel  in  Mbgg  t.  Mogg,  and  which  Lord  Thurlow  seemed 
to  approve  of.  It  was  where  a  defendant  claimed  a  right  to  esto- 
Ten,  and  under  that  right  cut  down  timber;  there  was  a  claim  of 
right,  and  until  it  was  determined,  it  was  proper  to  stay  the 
party  from  doing  an  act  which  if  it  turned  out  he  had  no  right 
to  do,  would  be  irreparable.  So,  also,  in  Harrison  v.  Oardiner, 
7  Yes.  305,  the  injunction  was  granted  where  the  defendant 
churned  common  of  pasture  and  estovers;  and  in  that  case  Lord 
Eldon  observed  that  the  law  as  to  injunctions  had  changed  ver}' 
much,  and  that  they  had  been  granted  much  more  liberally  than 
formerly.  They  were  granted  in  trespass,  when  the  mischief 
would  be  irreparable,  and  to  prevent  a  multiplication  of  suits. 

Am.  Dbo.  Vox.  X— 23 


864  LiviNQBTON  V.  LiviNQSioir.         [New  York, 

In  MUchdl  t.  Dorrs,  6  Yea.  147,  the  defendant,  in  thepioeesB 
of  taking  coal  had  begun  to  work  into  the  land  of  the  plaintiff, 
and  though  this  was  strictlj  a  trespass,  jet  the  injunction  was 
granted,  because  irreparable  mischief  would  be  the  oonsequenee 
if  the  defendant  went  on.  In  EamUton  y.  Woratfold  and  in 
Courthope  v.  Mapplesden,  10  Yes.  290  and  note  uf.,  injunctions 
were  granted  against  a  trespasser  entering  with  permission,  or 
bj  collusion  with  the  tenant,  and  cutting  timber. 

Lord  Eldon  repeatedly  suggested  the  propriety  of  extending 
the  injunction  to  trespass  as  well  as  waste,  and  on  the  ground 
of  preyenting  irreparable  mischief,  and  the  destruction  of  the 
substance  of  the  inheritance.  The  distinction  on  this  point 
between  waste  and  trespass,  which  was  so  carefully  kept  np 
during  the  time  of  Lord  Hardwibke,  was  shaken  by  Lord  Thnr- 
low  in  Flaman^s  case,  respecting  a  mine,  and  seems  to  be 
almost  broken  down  and  discarded  by  Lord  Eldon.  This  pro- 
tection is  now  granted  in  the  case  of  timber,  coals,  lead  ore, 
quarries,  etc.;  and  ''the  present  established  course,"  as  he 
observed  in  Thomas  v.  Oaidey,  18  Yes.  184,  *'  was  to  sustain  the 
bill  for  the  purpose  of  injunction,  connecting  it  with  the  account 
in  both  cases,  and  not  to  put  tlie  plaintiff  to  come  here  for  an 
injunction,  and  to  go  to  law  for  damages."  The  injunction  was 
granted  in  Crockford  y.  Alexander,  15  Yes.  138,  against  cutting 
timber,  when  the  defendant  had  got  possession  under  articles 
for  a  purchase;  and  in  livorl  y.  Itoorl,  16  Yes.  128,  against  cut- 
ting timber  between  tenants  in  common;  and  in  Render  y.  J<ma^ 
17  Yes.  110,  where  the  title  to  boundary  was  disputed;  and  in 
the  case  of  Earl  Cowper  y.  Baker,  Id.  128,  against  taking  stones 
of  a  peculiar  and  valuable  quality  at  the  bottom  of  the  sea, 
within  the  limits  of  a  manor;  and  in  Oray  y.  Duhe  of  Northum- 
berland.  Id.  281,  against  digging  coal  upon  the  estate  of  the 
;2>laintiff;  and  in  Thomas  y.  OcMey,  uhi  supra,  against  exceeding 
tB  limited  right  to  enter  and  take  stones  from  a  quarry.  In  all 
dJiese  cases  the  injury  was  considered  a  trespass,  and  in  two  of 
ihem  it  was  strictly  so;  and  the  principle  of  the  jurisdiction  unis 
to  preserve  the  estate  from  destruction.  But  I  can  safely  allow 
the  injunction  in  the  present  case,  without  going  to  the  extent 
of  these  latter  cases,  or  following  the  habit,  as  Lord  Eldon 
termed  it  in  Field  v.  Beaumont,  1  Swanston,  208,  of  the  Eng- 
lish chanceiy,  in  granting  injunctions  in  cases  of  trespass  as 
well  as  of  waste.  Here  has  been  one  action  of  law,  in  which 
the  claim  of  the  defendant  to  estovers  in  the  lands  of  the  plaint- 
has  received  a  decision  against  him,  and  there  is  another 
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suit  at  kw  still  depending,  in  which  the  same  qneetion  uiaeB. 
It  18  just,  and  neoessaiy  to  prevent  mnltiplioity  ot  boUm,  that 
the  fmrihtsr  distnrbanoe  of  the  freehold  shoold  be  prerented 
mitfl  tiie  right  is  settled,  and  tiie  ease  decided  hj  Lord  Gam- 
d«n  is  a  sufficient  authority  for  the  interposition  asked  for  in 
this  case. 

The  recent  decision  by  the  Tioe-chanoellor  in  OanHn  y.  A^ 
Un,  1  Hadd.  Ch.  150,  shows  that  it  is  not  a  general  role,  that 
an  injmietioii  will  lie  in  a  naked  case  of  trespass,  where  there  is 
noprifity  of  title,  and  where  there  is  a  legal  remedy  for  the  in- 
traaioiL 

There  most  be  something  particular  in  the  case,  so  as  to  bring 
the  injniy  under  the  head  of  quieting  possession,  or  to  make 
Oct  a  case  of  irreparable  mischief,  or  where  the  yalae  of  the  in- 
hentance  is  put  in  jeopardy. 

hqunotion  granted* 
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Arnold  v.  Mundt. 

[1  B[1Z«BB>»  1.) 

HAVKkABU  Wasmu,  Bjqws  TO.— N*yigable  riv«E%  In  whkli  tlia  tids  6bbi 
and  flowi,  poiti^  bays  and  sea  ooaata  within  the  bcRmdafiea  of  a  atatflb 
and  rij^ta  of  fiahery  annexed  thereto,  belong  to  the  people  in  thenr  aor- 
ereign  oapadty,  for  the  oommon  nae  of  all  the  inhabitanta. 

6oinn>nio  Laitd  on  Stukajl — ^A  grant  of  land  bounded  on  » liver  in  which 
the  tide  neither  ebba  nor  flowa  extenda  ad  JUnm  aquae,  bat  *  gnnt 
bonnded  on  a  navigable  river  extenda  to  high-water  mark  only.. 

FltoriBTT  IN  Otbisb  Bkds. — One  who  pUuxta  oyatera  in  the  bed  cl  a  naviga- 
ble river,  below  low-water  mark,  baa  not  aach  a  property  therein  that  he 
oan  maintam  treapaaa  agalnat  a  pervm  taking  them  eway,  although  he 
owna  the  adjacent  shore. 

Tbbspabs  for  breaking  the  close  of  the  plaintiff,  aitiiated  in 
Perth  Amboj,  and  taking?  his  oysters,  etc.  On  the  trial  tbe 
plaintiff  deduced  title:  1.  Under  surveys  to  Peter  Sonmans, 
dated  twenty-eighth  March,  1689-90,  and  twentieth  Januaiy, 
1685,  to  tbe  river  opposite  the  oystery,  and  deduced  title  down 
to  himself;  and,  2.  Under  a  survey  dated  eighth  April,  1818,  for 
the  land  where  the  oysters  were  planted,  and  showed  a  number 
of  grants  of  fisheries  and  beds  of  navigable  rivers  bj  the  pro- 
prietors, both  before  and  after  the  surrender. 

The  plaintiff  proved  that  Coddington,  from  whom  he  pnr- 
chased  the  farm,  had  staked  off  the  oyster  beds  in  dilute  in 
front  of  his  farm,  near  thirty  years  ago;  that  he  claimed  the  ex- 
clusive right  to  the  enjoyment  of  the  oysters,  and  attempted 
and  did  drive  people  off  who  came  under  a  daim  of  common 
right. 

After  the  plaintiff  purchased  he  bought  oysters,  and  planted 
them  on  the  beds,  and  staked  them  off.    It  appeared  that  b« 
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WB8  ftt  oonsiderahle  expense  in  plantings  and  bought  seTeial 
boat  loads,  and  claimed  an  exelasiTe  right  as  far  as  he  had 
planted.  The  staking  occasioned  no  injury  to  the  naTigation. 
The  bed  from  which  the  oysters  were  taken  was  bare  at  very 
low  tides,  bat  was  below  the  ordinary  low«water  mark.  Aitcor 
the  sorrey  of  1818  the  defendant  came,  at  the  head  of  a  small 
fleet  of  skiffs,  and  took  away  these  oysters,  ayowedly  to  try  the 
right. 

The  defendant  pleaded  not  guilty,  and  gave  notice  that  the 
locus  in  quo  was  a  public  navigable  river,  in  which  the  tide  flows 
and  leflowB,  in  which  oysters  grow  naturally,  and  that  all  the 
dtiienBof  the  state  had  a  common  right  to  take  oysters  therein. 

A  nonsuit  was  granted,  and  a  rule  to  show  cause  why  it 
shonld  not  be  set  aside  was  granted. 

WaU,  in  support  of  the  motion. 

Wood^  covUra. 

EmpATBicK,  C.  J.  This  is  an  action  of  trespass  for  entering 
upon  the  plaintiff's  oyster  bed  in  the  mouth  of  the  Baritan,  at 
Perth  Amboy,  and  taking  and  carrying  away  his  oysters  there 
planted.  It  was  brought  to  trial  at  the  Middlesex  circuit,  in 
December  last,  when,  upon  the  case  made  out,  the  plaintiff  was 
nonsuited;  and  upon  coming  in  of  the  podea  there  was  a  rule 
to  diow  cause  why  that  nonsuit  should  not  be  set  aside  and  a 
new  trial  granted. 

It  appeared  in  evidence,  upon  the  trial,  that  the  plaintiff,  on 
the  fourteenth  of  Februaiy,  1814,  had  purchased  in,  and  at  the 
time  of  the  supposed  trespass,  was  in  possession  of,  a  certain 
bnn,  commonly  called  Neviirs  farm,  containing  one  hundred 
and  BeTenty-five  acres,  or  thereabouts,  lying  on  the  river  of  Bar- 
itan, opposite  to  this  oyster  bed,  and  extending,  according  to 
the  words  of  the  deed,  to  the  bank  of  the  river;  that  one  Joseph 
Ooddington,  who  had  before  owned  and  possessed  the  said  farm, 
and  under  whom  the  plaintiff  held,  had,  twenty  years  ago,  and 
moxe,  and  while  so  in  possession,  staked  off  a  part  of  the  oyster 
M  in  question,  and  that  part  of  it,  too,  from  which  these  oys- 
ters were  taken,  and  had,  during  his  time  there,  claimed  the 
exdnsive  right  of  taking  oysters  upon  the  bed  so  staked  off;  but 
the  people  had  always  disputed  that  right,  had  entered  upon  it, 
ud  taken  oysters  from  it,  when  they  pleased,  and  if  opposed 
hj  Coddington  that  the  strongest  usually  prevailed. 

And  it  further  appeared,  that  the  plaintiff  soon  after  he  came 
into  the  possession  of  the  said  farm,  staked  off  the  present  bed. 
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being  greater,  bat  inolading  Coddington's,  b^gaii  to  plant  oys- 
ters upon  it,  and  has  continued  to  plant  more  or  lees,  at  the 
proper  seasons,  every  year  since  that  time;  that  some  of  the 
stslceSy  by  which  it  is  so  staked  off,  stand  below  low-watermark, 
but  that  they  are  so  slender  as  to  oppose  no  obstraetion  to  the 
navigation  of  the  river,  even  with  the  smallest  craft;  that  this 
bed  is  about  fifty  yards  below  common  low-water  mark;  the  tide 
ebbs  and  flows  over  it;  it  is  frequently  bare  at  the  foil  and 
change  of  the  moon,  and  commonly,  though  not  always,  so  in 
the  fall  and  spring;  that  there  have  always  been  oysters  upon 
it,  as  well  as  upon  the  other  beds  in  these  waters,  and  that  the 
space  between  it  and  the  shore  is  what  they  call  a  mud  flat, 
commonly  covered  with  water,  but  not  a  channel  for  vessels  or 
other  craft  usually  plying  in  that  river. 

And  it  further  appears  that  the  plaintiff,  on  the  third  of 
April,  1818,  by  virtue  of  a  wanant  of  location  from  the  pro- 
prietors of  East  Jersey,  caused  a  survey  to  be  made  for  him- 
self there  of  forty-one  and  fifty-nine  hundredths  aeies  ot 
land  covered  with  water,  including  a  certain  survey  of  wharves 
formerly  made  to  one  Sonmans.  and  leaving  for  his  surrey, 
thirty-five  and  fifty-nine  hundredths  acres,  including  the 
oyster-bed  in  question.  And  although  it  appeared,  that  this 
survey  had  been  made  before  the  supposed  trespass,  and  had 
been  approved  and  recorded  in  due  from,  yet  it  did  not  appear, 
that  such  approving  and  recording  had  been  before  the  said 
trespass,  the  time  of  the  recording  not  appearing  upon  the 
record.  And  it  further  appeared  in  evidence,  that  the  defend- 
ant had  entered  upon  the  said  bed,  so  staked  off.  and  taken 
oysters  there,  at  the  time  in  the  declaration  set  forth.  And, 
indeed,  it  was  admitted  by  the  defendant  himself,  that  be.  to- 
gether with  others,  had  so  done,  but  merely  with  a  view  of  tiv- 
ing  the  plaintiffs  pretended  right,  and  not  with  a  view  of 
injuring  the  bed.  or  taking  the  oysters  farther  than  was  neces- 
sary for  this  purpose. 

Ui>on  this  state  of  facts,  the  defendant  moved  for  a  non- 
suit: 1.  Because  the  plaintiff  had  shown  no  title  acisiiig 
from  possession  only,  that  is,  an  exclusive  and  adverse  pcs- 
sesaion;  2.  Because  he  had  shown  no  title  under  the  pro- 
prietors.  it  not  having  appeared  that  his  sarvey  had  been 
approved  and  recorded  before  the  supposed  trespass  was  com- 
mitted; 8.  Because  the  proprietors  themselves  had  no  titl« 
which  they  could  convey,  even  if  the  form  of  oonveyanoa 
had  been  complete.    Upon  the  last  of  these  reasons  the  plaint* 
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was  called.  But  jet,  still,  in  showing  oanse  upon  this  nde, 
the  defendant's  connsel  have  insisted  upon  the  first  and  second 
lessons,  also  against  the  daim  of  the  plaintiff,  which  he  still 
xuaintainB,  so  that  it  becomes  necessaiy  to  look  a  little  into 
each  of  them  in  their  order. 

Andy  1.  As  to  the  mere  possession.    This  is  no  other  way 
proved  than  by  showing  the  oonyeyance  for,  and  the  possession 
of  the  Nevill  farm  upon  the  shore  opposite  to  this  oyster-bed, 
extending,  to  make  the  most  of  it,  to  the  water's  edge  only; 
and  by  showing  further,  the  staking  off  of  the  said  bed,  the 
planting  of  oysters  upon  it,  and  sometimes  fishing  and  taking 
ojsteiB  there,  as  other  people  also  did,  the  claim  of  exclusiye 
qght  notwithstanding.    Now  upon  this  it  is  to  be  observed, 
that  though  a  grant  of  land  to  a  subject  or  citizen,  bounded 
upon  a  fresh  water  stream  or  river  not  navigable,  and  where  the 
tide  neither  ebbs  nor  flows,  extends  to  the  channel  of  such 
liver,  uggue  adfilum  aquae,  as  they  have  it  in  our  old  books; 
jet  that  a  grant  of  land  bounded  upon  a  river  or  other  water 
whidi  is  navigable,  and  where  the  tide  does  ebb  and  flow,  ex- 
tends to  the  edge  of  the  water  only,  that  is  to  say,  to  high- 
water  mark,  and  no  further.     See  the  case  of  the  Biver  Banne, 
Bavies.  152, 165;  Harg.  L.  T.  5;  Garter  v.  Murcot,  Burr.  2162. 
iUl  pretense  of  possession,  therefore,  in  this  case,  as  being  con- 
neeted  with,  and  appurtenant  to,  the  adjacent  land,  must  fail. 
The  giant  for  that  could  extend  only  to  high- water  mark,  and 
it  eould,  therefore,  cany  with  it  no  part  of  the  adjacent  land 
covered  with  water.    And  if  the  plaintiff  would  set  up  a  pos- 
seasion  founded  upon  the  staking  off  the  bed,  planting  oysters 
upon  it,  and  sometimes  fishing  there,  even  if  it  were  a  subject- 
matter  that  could  be  taken  possession  of  in  that  way,  that  pos- 
Hflflion  has  not  been  proved  to  be  either  so  complete,  so 
exdnsive,  or  so  continued,  as  to  establish  a  right  against  those 
liaving  equal  claim  vnth  himself.    He  pretends  to  no  prescrip- 
tion, none  such  exists  in  this  country;  he  pretends  to  no  grant, 
none  has  even  been  mentioned.    He  places  himself  in  the  sit- 
uation of  a  fisherman,  who,  because  he  has  fished  for  many 
years,  would  claim  the  exdusiYe  possession  of  the  waters,  and 
the  exolusive  right  of  fishing  in  them.    Upon  the  ground  of 
poasession  merely,  then,  I  think  the  plaintiff  cannot  stand. 
Bnt&e  nonsuit  cannot  be  maintained  upon  this  alone,  because 
he  lets  up  another  title. 

1  As  to  the  form  of  the  conveyance  and  the  operation  of  the 
nirvej.    The  proprietors  of  East  Jersey  are  tenants  in  common 
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of  the  soil;  their  mode  of  Berenng  this  oommon  estate  is  bj  la- 
Boicg  warrants,  from  time  to  time,  to  the  sereral  propiialoEs, 
according  to  their  respectiye  rights,  authorizing  them  to  aurvej 
and  appropriate  in  sereralty  the  quantities  therein  oontained. 
Such  warrant  does  not  convey  a  title  to  the  proprietor — he  had 
that  before;  it  only  authoruees  him  to  sever  so  much  from  the 
common  stock,  and  when  so  severed  by  the  proper  officer,  it 
operates  as  a  release  to  him  for  so  much.    This  is  the  case  when 
the  proprietor  locates  for  himself.    When  he  sells  hia  warrant 
to  another,  that  other  becomes  a  tenant  in  common  with  all  the 
proprietors  |>ro  tanto,  and  in  the  same  manner  he  proceeds  to 
convert  his  common  into  a  several  right.    Begularly  there  is  a 
deed  of  conveyance  upon  the  transfer  of  this  warrant  for  so 
much  of  the  common  property,  and  that  deed  of  convejanoe, 
and  the  survey  upon  the  warrant  is  the  title  of  the  transferee. 
It  is  true  that  the  survey  must  be  inspected  and  approved  by 
the  board  of  proprietors,  and  must  be  carefully  entered  and 
kept  in  the  secretary's  office,  or  in  the  office  of  the  surveyor- 
general  of  the  division;  but  this  is  for  the  sake  of  seoarity, 
order,  and  regularity  only,  and  is,  by  no  means,  the  passing  of 
the  title.    It  proves  that  the  title  has  already  passed,  but  it  is 
not  the  means  of  passing  it.    It  may  be  likened  to  the  acknowl- 
edgment of  a  deed  by  a  feme  covert.    Her  deed  cannot  prevail 
against  her,  unless  such  acknowledgment  be  regularly  made 
and  recorded;  yet  such  acknowledgment  does  not  pass  the  title; 
the  deed  has  already  done  that,  and  it  operates  from  its  date. 

The  view  which  has  been  taken  of  this  subject,  and  so  much 
insisted  upon  by  one  of  the  defendant's  counsel,  I  think  is  quite 
too  narrow.  He  has  placed  himself  upon  the  third  section  of 
the  act  of  Janua^  6, 1787,  **  for  the  limitation  of  suits  respect- 
ing titles  to  lands."  That  section  enacts,  **  that  a  survey  made, 
inspected,  and  approved  by  the  council  of  proprietors,  and  by 
their  order  recorded  in  the  seoretazy's  office,  or  in  the  sorvejr- 
or-general's  office,  shall,  from  and  after  such  record  is  made, 
preclude  and  forever  bar  such  proprietors  from  any  demand 
thereon,  any  plea  of  deficienqr  of  right,  or  otherwise,  notwith- 
standing." 

Now,  this  is  a  statute  merely  for  the  limitation  of  suits.  It 
is  made  for  the  benefit  of  him  that  has  the  survey,  if  heproenrefl 
it  to  be  inspected,  approved,  and  recorded,  it  is  a  bar  against 
the  proprietors  and  those  holding  under  them;  if  he  does  not 
do  so,  it  is  no  bar,  but  stands  just  where  it  did  before  the  stat- 
ute was  made.    The  statute  is  not  imperative  upon  him  that 
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has  the  smrey  to  prociire  it  to  be  inspeotedy  approved,  and  re- 
corded; it  does  not  make  it  Toid  in  case  he  doea  not  do  so,  bat 
kaTes  it  where  it  was  before,  and  he  loses  his  bar. 

Let  US  see,  then,  how  those  surreys  were  viewed  before  this 
statote.  We  shall  be  enabled,  pretty  satisfactorily,  to  do  this 
bj  looking  into  the  act  of  March  27, 1719.  In  the  tenth  sec- 
tion of  that  act,  it  is  enacted,  '*  that  the  surreyor-general  shall 
hold  a  pnblic  office,  in  which  shall  be  carefully  entered  and 
l^ept  the  surveys  of  all  lands  thereafter  to  be  made;  that  such 
entries  shall  be  considered  as  matter  of  record,  and  may  be 
pleadedas  evidence  in  any  of  the  courts,"  etc. ;  but  it  prescribes 
no  time  within  which  they  shall  be  entered,  nor  does  it  make 
them  Toid  if  not  so  entered.  In  the  eleventh  section  of  the 
same  act  it  is  recited  ''  that  great  inconveniences  have  happened 
by  making  and  not  recording  of  surveys,  whereby  many  have 
not  only  got  lands  surveyed  which  have  been  formerly  surveyed, 
not  knowing  of  any  former  survey,  but  have  settled  and  made 
great  improvements  on  the  same,  and  have  been  afterwards 
ousted  thereof,"  and  then  it  is  provided,  '*  that  surveys  hereto- 
fore made  shall  be  brought  in  and  recorded  within  a  certain  time, 
or  forever  after  to  be  void  and  of  no  effect  as  against  succeed- 
ing sorfeys  of  the  same  lands  duly  recorded."  Now,  if  those 
prior  Burveys  had  been  of  no  effect  until  they  were  approved 
Aod  recorded,  how  could  those  who  had  settled  and  improved 
under  posterior  surveys  be  ousted  by  them?  or  how  could  the 
eril  here  complained  of  ever  have  happened  at  all  ?  and  if  they 
had  effect,  that  effect  is  in  no  way  impaired  by  this  act,  unless 
it  be  agunst  posterior  surveys  of  the  same  lands,  duly  approved 
luid  recorded.  The  truth  is,  I  believe  that  the  survey  of  the 
proper  officers,  under  a  warrant  duly  issued  for  that  purpose, 
bas  always  been  considered  as  the  act  of  severance;  the  inspect- 
ing, approving,  and  recording,  as  relating  back  to  that  act;  and 
the  party  surveying,  as  having  an  estate  in  severalty  from  that 
time.  And,  of  course,  except  in  the  case  of  posterior  surveys, 
the  time  of  inspecting,  approving,  and  recording  has  not  been 
thought  material.  And  as  to  the  mode  of  partition,  however 
necessary  it  may  have  been  in  other  cases  of  tenancy  in  com- 
mon, that  it  should  be  made  by  deed;  yet  in  this  proprietary 
«^te,  upon  locations  of  this  kind,  I  believe  it  has  never  been 
<o  done.  As  to  the  form  of  the  conveyance,  therefore,  in  this 
Vttpect,  the  defendant's  objection  cannot  prevail. 

3.  As  to  the  right  of  the  proprietors  to  convey.  This  is  the 
gioftt  question  in  the  cause,  and  though  we  have  taken  time 
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since  last  term  to  look  into  it,  yet  I  n^ist  oonfees,  for  myself, 
that  I  have  not  done  bo  in  so  fall  and  satisfactorj  a  manner  as 
could  have  been  wished,  and  my  apology  mast  be,  that  doling 
a  yery  great  part  of  the  vacation,  I  have  been  necessarily  abroad, 
attending  to  other  official  daties,  and  daring  the  time  I  had  aB> 
signed  to  myself  for  this  parjXMe,  I  have  been  so  modi  indis- 
posed as  not  to  be  able,  very  satisfactorily,  to  attend  tobosmess 
of  any  kind.  I  have  nevertheless,  so  far  looked  into  it  as  to 
satisfy  myself  of  the  principle  that  mast  prevail. 

The  grant  of  Charles  II.  to  the  dnke  of  York,  was  not  only  of 
territory  bat  of  government  also.  It  was  made,  not  with  a  view 
to  give  that  territory  and  that  government  to  the  doke,  to  be 
enjoyed  as  a  private  estate,  bat  with  a  view  to  the  settlement  of 
it  as  a  great  colony,  to  the  enlargement  of  the  British  empire, 
and  the  extension  of  its  laws  and  dominions.  In  constming 
this  grant,  therefore,  we  onght  always  to  have  oar  eye  fixed 
apon  these  great  objects.  If  we  shall  find  some  things  contained 
in  it,  which  by  the  laws  of  England  as  well  as  of  all  other 
civilized  countiies,  and  even  by  the  very  law  of  natore  itself, 
are  declared  to  be  the  common  property  of  all  men,  then,  hj 
every  fair  rale  of  construction,  we  are  to  consider  these  things  as 
granted  to  him  as  the  representative  of  the  sovereign,  and  as  a 
trustee  to  support  the  titie  for  the  common  use,  and  especially 
so,  if  we  shall  find  that  the  king  himself  had  no  other  dominion 
over  them. 

The  grant  is  not  only  of  all  lands,  but  of  all  rivers,  harhors, 
waters,  fishings,  etc.,  and  of  all  other  royalties,  so  far  as  the 
king  had  estate,  right,  tiUe,  or  interest  therein,  together  with 
full  and  absolute  power  and  authority  to  correct,  punish,  pardon, 
govern,  and  rule  all  such,  the  subject  of  the  king,  his  heirs  and 
successors,  as  should,  from  time  to  time,  adventare  themselves 
into  the  said  territory;"  and  for  this  purpose  to  make  statqtes, 
ordinances,  etc. ,  providing  the  same  should  not  be  contrary  to  the 
laws,  statutes,  and  government  of  England,  bat  saving  to  the 
inhabitants,  nevertheless,  the  right  of  appeal,  and  to  the  crown 
the  right  of  hearing  and  determining  the  same.  The  dake  was 
to  govern,  but  he  was  to  govern,  substantially,  according  to  the 
principles  of  the  British  constitution.  The  colonists  were  to  be 
governed  by  him,  but,  by  the  very  words  of  the  ehaxter,  thej 
were  to  be  British  subjects,  and  to  enjoy  the  proteetion,  liberty 
and  privileges  of  the  British  government.  In  order  to  accom- 
plish those  great  objects,  the  king  selected  his  royal  biother, 
and  granted  to  him  all  the  rights  which  he  Kitna^lf  had,  or 
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oonld  exercise  in  and  oyer  this  great  terntory,  saTing  to  himeelf 
only,  tilie  light  of  hearing  appeals.  Those  things,  therefore, 
which  were,  properly  speaking,  the  subjects  of  property,  and 
which  the  king  himself  coald  divide  and  grant  severally  to  the 
settlers;  the  dnke,  by  Tirtne  of  this  charter,  oonld  also  divide 
and  grant;  bat  those  things  which  were  not  so,  and  which  the 
king  conld  not  grant,  but  held  for  the  common  use,  the  dnke 
necessarily  held  for  the  same  use,  and  in  the  same  way. 

Let  ns  see,  then,  upon  what  principle  the  king  held  the  snb- 
ject-mattar  of  this  inquiry,  what  right  he  had  in  it,  and  how  far 
he  coold  dispose  of  it. 

Everything  eusoeptible  of  property  is  considered  as  belonging 

to  the  nation  that  possesses  the  country,  and  as  forming  the 

oitire  mass  of  its  wealth.    But  the  nation  does  not  possess  all 

those  things  in  the  same  manner.    By  very  far  the  greater  part 

of  Uiem  are  divided  among  the  individuals  of  the  nation,  and 

become  private  property.    Those  things  not  divided  among  the 

individuals,  still  belong  to  the  nation,  and  are  called  pnblio 

property.     Of  these,  again,  some  are  reserved  for  the  necessities 

of  the  state,  and  are  used  for  the  public  benefit,  and  those  are 

called  "  the  domain  of  the  crown,  or  of  the  republic;"  others 

remain  common  to  all  the  citizens,  who  take  of  them  and  use 

them,  each  according  to  his  necessities,  and  according  to  the 

laws  which  regulate  their  use,  and  are  called  common  property. 

Of  this  latter  kind,  according  to  the  writers  upon  the  law  of 

nature  and  of  motives,  and  upon  the  civil  law,  are  the  air,  the 

rmuking  vrater,  the  sea,  the  fish,  and  the  wild  beasts:  Vattel, 

lib.  L  20;  2  Bl.  Com.  14.    But  inasmuch  as  the  things  which 

oonstitate  this  common  property  are  things  in  which  a  sort  of 

truisient  nsufmctuaiy  possession  only  can  be  had;  and  inasmuch 

•8  the  title  to  them,  and  to  the  soil  by  which  they  are  supported, 

And  to  which  they  are  appurtenant,  cannot  well,  according  to 

the  common  law  notion  of  title,  be  vested  in  all  the  people; 

therefore,  the  vrisdom  of  that  law  has  placed  it  in  the  hands  of 

the  sovereign  power,  to  be  held,  protected  and  regulated  for  the 

common  use  and  benefit.    But  still,  though  this  title,  strictly 

speaking,  is  in  the  sovereign,  yet  the  use  is  common  to  all  the 

people.    This  principle,  with  respect  to  rivers  and  arms  of  the 

8ea,  is  clearly  maintained  in  the  case  of  the  royal  fishery  upon 

the  Banne,  in  Ireland,  in  Sir  John  Davies'  report  of  that  case, 
66, 57,  and  in  Hale's  treatise  dejure  maris  ei  hrachiorum  ejtisdum, 

BrictoD,  too,  qnotingfrom  Justinian,  says:  **  PubUca surU omnia 

fUinnna  ei  portus  ideoque  jus  piscandi  omnibus  commune  est  in 
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partufluminibusque,  et  r^f>arum  eHam  vsua  est  pubUcu8  Jure  gen^ 
Hum,  sicut  et  ipsiusfluminist':  Bracion,  lib.  i.  chap.  12. 

In  Lord  FUmaUer's  case,  1  Mod.  106,  it  is  said  that  in  ac 
action  of  trespass  for  fishing  in  river  where  the  tide  flowB  and 
re-flows,  it  is  a  good  justification  to  say,  that  the  locus  in  quoeai 
brachiam  maris  in  qua  unusquisque  suhjectus  domini  regis  habel  d 
habere  debet  liberam  pisoariam,  for  that  prima  facie,  the  fishing  ia 
common  to  all.  In  Warren  v.  MaUhews,  6  Mod.  73,  we  are  told 
every  subject  of  common  right  may  fish  with  lawful  nets  in  a 
navigable  river,  as  well  as  in  the  sea,  and  the  king's  grant  can- 
not bar  him  thereof.  Same  case,  Salk.  357;  Carter  t.  Murcot, 
Burr.  2162,  in  navigable  rivers  the  fishing  is  common;  it  is 
prima/acie  in  the  king,  but  is  public,  and  for  the  common  use. 

Nothing  can  be  more  clear,  therefore,  than  that  part  of  the 
property  of  a  nation  which  has  not  been  divided  among  the  in- 
dividuals, and  which  Yattel  calls  public  properiy,  is  divided 
into  two  kinds,  one  destined  for  the  use  of  the  nation  in  its  ag- 
gregate national  capacity,  being  a  source  of  the  public  revenue, 
to  defray  the  public  expense,  called  the  domain  of  the  crown; 
and  the  other  destined  for  the  common  use  and  immediate  en- 
joyment of  every  individual  citizen,  according  to  his  necessity, 
being  the  immediate  gift  of  nature  to  all  men,  and  therefore, 
called  the  common  property.    The  title  of  both  these,  for  the 
greater  order,  and,  perhaps,  of  necessity,  is  placed  in  the  hands 
of  the  sovereign  power,  but  it  is  placed  there  for  different  pur- 
poses.   The  citizen  cannot  enter  upon  the  domain  of  the  crown 
and  apply  it,  or  any  part  of  it,  to  his  immediate  use.    He  can- 
not go  into  the  king's  forests  and  fall  and  carry  away  the  trees, 
though  it  is  the  public  property;  it  is  placed  in  the  hands  of  the 
king  for  a  different  purpose,  it  is  the  domain  of  the  crown,  a 
source  of  revenue;  so  neither  can  the  king  intrude  upon  the 
common  property,  thus  understood,  and  appropriate  it  to  him- 
self, or  to  the  fiscal  purposes  of  the  nation;  the  enjoyment  of  ii 
is  a  natural  right,  which  cannot  be  infringed  or  taken  awajr 
imless  by  arbitrary  power;  and  that,  in  theory  at  least,  could 
not  exist  in  a  free  government,  such  as  England  has  aluayi 
claimed  to  be. 

But  if  this  be  so,  it  will  be  asked,  how  does  it  happen  that  io 
England,  whose  polity  in  this  respect  we  are  now  eramining, 
we  find  not  only  navigable  rivers,  but  also  arms  of  the  sea, 
ports,  harbors,  and  certain  portions  of  the  main  sea  itself  upon 
the  coast,  and  all  the  fisheries  appertaining  to  them,  in  thi 
hands  of  individuals.     That  the  fact  is  so  cannot  be  ooniro- 
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verted;  bot  how  it  became  so  is  not  so  easy,  at  this  period  of 
time,  satisfactorilj  to  show.  So  far  as  it  depends  on  royal 
grant  howerer,  it  seems  pretty  clear,  that  it  has  always  been 
oonaidered  as  an  encroachment  upon  the  common  rights  of  the 
peopk. 

An  exdosiTe  right  of  fishing  in  a  naTigable  nyer  is  said  to  be 
a  royal  franchise,  that  is,  a  pririlege  or  branch  of  the  royal  pre- 
rogative,  granted  by  the  king  to  a  private  person.     This  royal 
prerogatiTe,  we  are  told,  was  first  claimed  by  the  crown  npon 
tbe  coming  in  of  William  the  Conqaeror,  and  was  considered 
bjr  Uie  people  to  be  a  usurpation  of  their  ancient  commonrights. 
Accordingly  in  magna  charta,  which  is  said  to  be  nothing  more 
than  a  restoration  of  the  ancient  common  law,  we  find  this  usur- 
pation broken  down  and  prohibited  in  future.    That  charter,  as 
passed  in  the  time  of  King  John,  enacts,  **  that  where  the  banks 
of  tiTers  had  first  been  defended  in  his  time,  (that  is,  when  they 
had  first  been  fenced  in,  and  shut  against  the  common  use,  in 
his  time),  they  should  be  from  thenceforth  laid  open."    And  by 
the  charter  of  Henry  III.,  which  is  but  an  amplification  and 
eon&mation  of  the  latter,  it  is  enacted,  **  that  no  banks  shall 
be  defended  (that  is,  shut  against  the  common  use)  from  hence« 
forth,  but  such  as  were  in  defense  at  the  time  of  King  Henry, 
oar  grandfather,  by  the  same  places  and  the  same  bounds  as 
th^  were  wont  to  be  in  his  time."    By  this  charter  it  has  been 
onderstood,  and  the  words  fairly  import,  that  all  grants  of 
nTers,  and  rights  of  fishery  in  rivers  or  arms  of  the  sea,  made 
by  the  kings  of  England  before  the  time  of  Henry  II.  were  es- 
tablished and  confirmed,  but  that  the  right  of  the  crown  to 
iDake  sach  royal  grants,  and  by  that  means  to  appropriate  to 
indiTidaals  what  before  was  the  common  right  of  all,  and  the 
means  of  livelihood  for  all,  for  all  future  time,  was  wholly  taken 
away.    And  whatever  diversities  there  may  be  found  in  the 
booh,  with  respect  to  the  different  kinds  of  fishery,  it  can  no 
way  effect  the  operation  of  the  charter  in  this  respect,  because 
that  forbids  all  maimer  of  fencing  in,  or  shutting  fisheries 
gainst  the  common  use.    All  claim,  therefore,  of  an  exclusive 
right  of  fishery  in  a  navigable  river,  founded  upon  the  king's 
gnmt,  or  prescription,  which  presupposes  a  grant,  must  reach 
as  far  back  as  Henry  11.    This  we  find  expressly  laid  down  by 
Sir  William  Blackstone,  one  of  the  greatest  men  that  ever  wrote 
tipon  the  laws  of  England:  2  Bl.  Com.  89.    Lord  Ohief  Justice 
Holt,  too,  lays  it  down  as  a  principle,  '*  that  the  king's  grant 
cannot  bar  a  subject  from  fishing  in  a  navigable  river:"  6  Mod. 
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73;  Salk.  357,  and  pxetty  nearly  to  the  same  effect  is  Hod.  105. 
The  case  of  Carter  ▼.  Muroot,  seems  to  admit  that  such  a  right 
can  be  maintained  by  prescription,  which  runs  hoick  beyond  the 
memory  of  man:  Burr.  2162. 

Against  this  doctrine  has  been  cited,  and  mnch  relied  npon. 
Lord  Hale's  treatise  de  jure  maria  brachionimqiie  efuadem,  giren 
to  US  by  Hargrave  in  his  law  tracts,  and  the  case  of  the  rojal 
fishery  upon  the  riyer  Banne,  in  Ireland,  by  Sir  John  Davies. 
But  making  a  little  allowance  for  both  the  judge  and  the  re- 
porter being  disciples  of  Seldon,  and  converts  to  his  doctrine  of 
the  mare  clausum,  every  thing  they  have  said  may,  in  my  Tiew 
of  it,  be  admitted  in  the  fullest  extent,  and  yet  the  positions 
here  laid  down  be  in  no  way  shaken;  nay,  indeed,  I  have  rather 
considered  them  as  the  great  foundation  upon  which  they  are 
to  rest. 

Lord  Hale  says:  "  The  sea,  and  the  arms  of  the  sea,  and  the 
navigable  rivers  in  which  the  tide  ebbs  and  flows,  are  of  the 
dominion  of  the  king,  as  of  his  proper  inheritance,  and  that  thui 
dominion  embraces,  also,  the  shores,  litura,  the  spaces  oofered 
with  slime  and  mud  deposited  by  the  water  between  the  high 
and  the  low  water  mark,  in  the  ordinary  flow  and  reflow  of  the 
tide;  that  this  dominion  consists,  first,  in  the  right  of  jurisdic- 
tion, which  he  exercises  by  his  maritime  courts,  and  secondly, 
the  right  of  fishing  in  the  water;  but  that  though  the  king  is  the 
owner  of  these  waters,  and,  as  consequent  of  his  proper^,  hath 
the  primary  right  of  fishing  therein,  yet  the  common  people  of 
England  have  regularly  a  liberty  of  fishing  in  the  sea  and  the 
creeks,  and  the  arms  thereof,  as  a  public  common  piscaxy,  aod 
may  not,  without  injury  to  their  right,  be  restrained  thereof." 
This  is  the  general  doctrine* 

He  then  proceeds  and  says,  that  **  though  the  king  hath  this 
right,  communi  jure,  yet  a  subject,  also,  may  have  such  right 
and  that  either  by  king's  grant,  or  prescription;  that  the  king 
may  grant  fishing  within  a  creek  of  the  sea^  and  that  he  may  also 
grant  a  navigable  river  that  is  an  arm  of  the  sea,  with  the  water 
and  soil  thereof." 

But  when  he  speaks  of  this  power  of  granting  as  a  oommon 
law  right  in  the  king,  he  must  be  understood  as  speaking  of  thfi 
common  law  before  it  was  confined  and  restrained  by  magna 
charta,  and  as  it  was  received  and  acted  upon  by  the  kings  of 
England  before  that  time;  and  accordingly,  all  the  grants  whieh 
he  has  been  able  to  produce,  after  the  most  diligent  search^  tf« 
before  the  date  of  that  charter.    He  has  given  in  support  of  hifl 
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doctrine  fire  grants,  and  fire  only;  one  by  Oannte  the  Dane; 
two  by  William  the  conqnerer;  one  by  Edward  the  confeesor, 
and  one  by  John  himself  before  passing  of  this  statute.  And 
that  the  law  was  so  understood  at  that  time,  or  rather  so  eon* 
atraed  by  arbitrary  kings;  that  they  did  so  grant,  and  that  those 
giants  were  confirmed  by  magna  charta,  and  are  now  the 
foundation  of  most  of  the  seTeral  rights  of  fishery  in  England, 
cannot  be  doubted.  And  beside  this.  Lord  Hale,  in  his  treat- 
ise, has  nothing  material  on  this  subject  that  I  can  discover. 
In  OTttinitiiTig  this  subject,  I  do  not  speak  of  the  jus  regium  as 
it  is  c^ed,  the  right  of  regulation  which  the  king  has  in  all  the 
navigable  waters  of  the  kingdom,  that  is  quite  another  thing, 
and  wholly  foreign  from  the  present  question. 

Then  as  to  the  case  of  the  Banne  water,  in  Ireland.  It  was 
this:  the  plaintiff  had  obtained  a  royal  grant  for  the  territory  of 
Bont,  adjoining  the  river  Banne,  in  which  grant  was  contained, 
aiDong  other  things,  friaoariaSf  piacaiiones  aquas  aquarum  cwrsus 
«te.,  mierriU)riopredi(iOt  reserving  to  the  crown  three  parts  of 
the  said  fishery.  And  the  question  was,  whether  this  fishery 
puaed  by  the  grant;  and  it  was  held  that  it  did  not;  not,  in- 
deed, upon  the  principle  that  the  king  could  not  grant  in  that 
OMB,  but  upon  the  construction  of  the  grant. 

In  the  diBcussion  of  the  case,  however,  it  was  laid  down  **  that 
eveiy  navigable  river,  so  far  as  the  tide  ebbs  and  flows,  is  a 
TCfjH  river,  and  that  the  fishery  of  it  is  a  royal  fishery,  and 
hdongB  to  the  king  by  his  prerogative;  and  the  reason  is,  that 
the  river  participates  of  the  nature  of  the  sea,  and  is  said 
to  be  a  branch  of  the  sea,  so  far  as  it  flows;  and  the  sea 
is  not  only  under  the  dominion  of  the  king,  but  is  also  his 
proper  inheritance,  and,  therefore,  he  shall  have  the  land  gained 
out  of  it,  and  also  the  grand  fishes  of  the  sea,  such  as  whales, 
<tnigeons,  etc.,  which  are  royal  fish,  and  no  subject  can  have 
them  without  the  king's  special  grant;  and  he  shall  have  the 
inld  swans,  also,  as  royal  fowls,  on  the  sea  and  its  branches." 

Now  what  does  this,  taken  in  its  whole  extent,  prove?  It 
ptoTSB  that  the  wisdom  of  the  law  has  placed  the  titles  of  rivers, 
ete.,  in  the  king;  that  if  the  river  shall  leave  its  bed,  or  if  oth- 
erwise there  shall  be  alluvions  or  derelictions  by  the  waters, 
the^d  so  made  shall  then,  and  not  before,  belong  to  the  king 
u  part  of  his  domain;  and  that  he  has  an  exclusive  right,  in 
Aese  waters,  to  his  roya)  fish  and  swans,  but  it  proves  no  more. 
Nay,  indeed  it  does  pro?e  more,  for  the  very  position  that  he 
has  an  exdusive  right  to  the  royal  fish  and  swans,  proves  that 
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he  has  no  such  light  io  any  others.  It  would  be  absnid  to  oon* 
tend  that  he  has  an  exdosiTe  prerogBtiTe  right  to  these  fish  and 
swans,  if  he  had  also  the  same  right  to  all  Ote  fish  in  the  river, 
and  all  the  aquatic  birds  upon  it 

Again,  it  is  said  in  the  same  book,  **  that  by  the  common  law 
of  England,  a  man  may  ha^e  a  proper  and  seyeral  interest  as 
well  in  a  water  or  river  as  in  a  fishery,  and  that,  therefore,  a 
water  may  be  granted."  The  cases  produced  to  support  the  lat- 
ter part  of  this  position  are  grants  from  priyate  indiTiduals  to 
private  individuals,  but  even  if  they  were  from  the  king  it  would 
not  alter  the  case,  for  there  is  no  doubt  that  many  such  erist; 
but  the  question  is,  can  such  a  grant  be  made  by  the  king  since 
the  reign  of  Henry  11.?  It  is  enough  to  say,  that  no  instance  of 
it  has  been  produced.  Recent  confirmations  of  ancient  grania 
made  before  that  time,  which  are  recognized  and  established  by 
the  charter  of  Henry  m.  prove  nothing  to  the  purpose. 

ITi>on  the  whole,  therefore,  I  am  of  opinion,  as  I  was  at  the 
trial,  that  by  law  of  nature,  which  is  the  only  true  foundation 
of  all  the  social  rights;  that  by  the  civil  law,  which  foimerlv 
governed  almost  the  whole  drilized  world,  and  which  is  still  the 
foundation  of  the  polity  of  almost  every  nation  in  Europe;  that 
by  the  common  law  of  England,  of  which  our  ancestors  boasted, 
and  to  which  it  were  well  if  we  ourselves  paid  a  more  eacred 
regard;  I  say  I  am  of  opinion,  that  by  all  these,  the  narigaUe 
rivers  in  which  the  tide  ebbs  and  flows,  the  ports,  the  bays,  the 
coasts  of  the  sea,  including  both  the  water  and  the  land  onder 
the  water,  for  the  purpose  of  passing  and  re-passing,  navigation, 
fishing,  fowling,  sustenance,  and  all  other  uses  of  the  water  and 
its  products  (a  few  things  excepted),  are  common  to  all  the  citi- 
zens, and  that  each  has  a  right  to  use  them  according  to  his 
necessities,  subject  only  to  the  laws  which  regulate  that  use; 
that  the  property,  indeed,  strictly  speaking,  is  vested  in  the 
sovereign,  but  it  is  vested  in  him,  not  for  his  own  use,  but  for 
the  use  of  the  citizen;  that  is,  for  his  direct  and  immAiliitiA  en- 
joyment. 

I  am  of  opinion  that  this  great  principle  of  the  common  law 
was,  in  ancient  times  in  England,  gradually  encroached  upon 
and  broken  down;  that  the  powerful  barons,  in  some  instances, 
appropriated  to  themselves  these  common  rights;  that  the  kings 
themselves,  also,  in  some  instances  during  the  same  period 
granted  them  out  to  their  courtiers  and  favorites,  and  that  these 
seisures  and  these  royal  favors,  are  the  ground  of  all  the  sev- 
eral fisheries  in  England,  now  claimed  either  by  prescription  or 
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hj  giant;  that  the  great  charter,  as  it  is  oommonly  called,  which 
fns  nothiiig  but  a  restoration  of  common  rights,  though  it  did 
not  annul,  but  confirmed,  what  had  been  thus  tortiouslj  done, 
ret  restored  again  the  principles  of  the  common  law,  in  this,  as 
well  as  iu  many  other  respects;  and  since  that  time,  no  king  of 
Eo^^d  has  had  the  power  of  granting  away  these  common 
rights,  and  thereby  despoiling  the  subject  of  the  enjoyment  of 
them. 

I  api  of  opinion  thai  when  Charles  11.  took  possession  of  this 
eoontiy,  by  his  right  of  discovexy,  he  took  possession  of  it  in 
lus  soTcreign  capacity;  that  he  had  the  same  right  in  it,  and  the 
same  power  OTer  it,  as  he  had  in  and  over  his  other  dominions, 
tod  no  more;  that  his  right  consisted  chiefly  in  the  power  of 
glinting  the  soil  to  private  citizens  for  the  purpose  of  settlement 
and  colonization,  of  establishing  a  government,  of  appointing 
a  governor,  of  conveying  to  him  all  those  things  appurtenant  to 
the  sovereignty,  commonly  called  royalties,  for  the  benefit  of 
colonists;  but  that  he  could  not,  and  never  did  so  grant  what  is 
called  the  common  property,  as  to  convert  it  into  private  property; 
ihatthese royalties,  therefore,  which  constitute  that  common  proj)- 
otr,  of  which  the  rivers,  bays,  ports  and  coasts  of  the  sea  were 
part,  by  the  grant  of  King  Charles,  passed  to  the  Duke  of  York, 
as  the  governor  of  the  province,  exercising  the  royal  authority 
for  the  public  benefit,  and  not  as  the  proprietor  of  the  soil,  and 
for  his  own  private  use;  and  that* if  they  passed  from  the  Duke 
of  Tork  to  his  grantees,  which  is  a  very  doubtful  question,  then 
apon  the  surrender  of  the  government,  as  appurtenant  thereto, 
and  inseparable  therefrom,  they  reverted  to  the  crown  of  Eng- 
land. 

I  am  farther  of  opinion,  that,  upon  the  revolution,  all  these 
royal  rights  became  vested  in  the  people  of  New  Jersey,  as  the 
sorereign  of  the  countiy,  and  are  now  in  their  hands;  and  that 
they,  having  themselves,  both  the  legal  title  and  the  usufruct, 
may  make  such  disposition  of  them,  and  such  regulation  con- 
cerning them,  as  they  may  think  fit;  that  this  power  of  disposi- 
tion and  regulation  must  be  exercised  by  them  in  their  sovereign 
capacity;  that  the  legislature  is  their  rightful  representative  in 
this  respect,  and,  therefore,  that  the  legislature,  in  the  exercise 
of  this  power,  may  lawfully  erect  ports,  harbors,  basins,  docks, 
and  wharves  on  the  coasts  of  the  sea  and  in  the  arms  thereof, 
and  in  the  navigable  rivers;  that  they  may  bank  off  those  waters 
and  reclaim  the  land  upon  the  shores;  that  they  may  build 
dams,  locks,  and  bridges  for  the  improvement  of  the  navigation 
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and  the  ease  of  passage;  that  th^  may  dear  and  improTe  fish- 
ing places,  to  increase  the  product  of  the  fishery;  that  they 
may  create,  enlarge,  and  improve  oyster-beds,  by  planting 
oysters  therein  in  order  to  procure  a  more  ample  snpply;  that 
they  may  do  these  things,  themseWes,  at  the  pnblic  expense,  or 
they  may  authorize  others  to  do  it  by  their  own  labor,  and  at 
their  own  expense,  giving  them  reasonable  tolls,  rents,  profits, 
or  exclusive  and  temporary  enjoyments;  but  still  this  power, 
which  may  be  thus  exercised  by  the  sovereignty  of  the  state,  is 
nothing  more  than  what  is  called  the  jus  regium,  the  right  o( 
regulating,  improving,  and  securing  for  the  common  ben^t  of 
every  individual  citizen.  The  sovereign  power  itself,  therefore 
cannot,  consistently,  with  the  principles  of  the  law  of  nature, 
and  the  constitution  of  a  well-ordered  society,  make  a  direct 
and  absolute  grant  of  the  waters  of  the  state,  divesting  all  the 
citizens  of  their  common  right.  It  would  be  a  grievance  which 
never  could  be  long  borne  by  a  free  people. 
.  From  this  statement,  it  is  seen  that,  in  my  opinion,  the  pro- 
prietors never  ha^,  since  the  surrender  of  the  government,  any 
such  right  to  interest  in,  or  power  over  these  waters,  or  the  land 
covered  by  them,  as  that  they  could  convey  the  same  and  con- 
vert them  into  private  property,  and  that  therefore,  the  grant 
in  question  is  void,  and  ought  not  to  prevail  for  the  benefit  of 
the  plaintiff,  and,  of  coarse,  that  the  rule  to  show  cause,  must 
be  discharged.  * 

BossELL,  J.  It  is  a  fact  as  singular  as  it  was  unexpeoted  in 
the  jurisprudence  of  our  state,  that  the  taking  of  a  few  bushels 
of  oysters,  alleged  to  be  the  property  of  the  plaintiff  in  this  suit, 
should  involve  in  it  questions  momentous  in  their  nature  as  well 
as  in  their  magnitude,  calling  forth  the  talents,  learning  and 
industry  of  our  bar,  affecting  the  rights  of  all  our  citizens,  and 
embracing  in  their  investigation,  the  laws  of  nations  and  of 
England,  the  relative  rights  of  sovereign  and  subjects,  as  well 
as  the  municipal  regulations  of  our  countiy. 

The  plaintiff's  counsel  contended,  that  the  nonsuit  granted 
on  the  trial  of  this  cause,  by  the  chief  justice,  should  be  set 
aside,  on  two  grounds:  1.  That  the  locus  in  quo,  whereon  these 
oysters  were  laid,  was  his  own  proper  freehold,  by  virtue  of  a 
proprietary  right  duly  laid  thereon,  returned  and  approved  of 
by  the  council  of  proprietors  of  East  Jersey,  and  recorded  bj 
their  authorized  officer,  in  consequence  of  which  he  claims  a 
several  fishery;  2.  That  he  bad  purchased  and  planted  iho^ 
cysters  on  the  spot  whence  they  were  taken  by  the  defendant, 
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and  as  a  pablie  notice,  that  he,  by  placing  them  on  the  soil  of 
the  river  Baiitan,  had  not  abandoned  his  property  in  them,  he 
had  surroiinded  them  -with  small  stakes.  The  defendant  claims 
a  right  to  those  oysters,  having  taken  them  from  a  bed  called  an 
oyster  bed,  situate  on  the  river  Baritan,  below  the  common  low 
water  mark,  and  on  which  it  had  been  usoal  for  the  people  of 
East  Jersey  to  fish  for  oysters,  from  the  first  settlement  of  the 
countiy. 

In  support  of  the  first  of  these  positions,  the  counsel  for  the 
plaintifr  contended,  that  Charles  11.  in  the  year  1664,  granted 
auto  his  brother,  the  duke  of  York,  the  land,  soil,  seas,  bays, 
hTers,  with  divers  franchises,  royalties,  and  governmeDt  of  New 
Jersey;  that  the  duke  of  York  granted  the  same,  in  like  words 
aad  powers,  to  Lord  Berkley  and  Sir  George  Carteret;  that  these, 
bj  gnmt,  conveyed  to  the  Earl  of  Perth,  William  Penn,  and 
others,  that  part  of  New  Jersey  called  East  Jersey,  and  to  Ed- 
ward Billings  that  part  called  West  Jers^,  together  with  all 
the  royalties,  franchises,  and  government,  as  fully  as  they  were 
granted  by  the  king  to  the  duke  of  York,  and  that  the  present 
proprietors  of  East  Jersey,  deriving  their  respective  titles  to 
their  several  shares  or  proportions  to  all  the  unlocated  soil  and 
waters  of  East  Jersey,  by  virtue  of  several  mesne  conveyances 
from  the  original  proprietors,  had  a  legal  power  to  dispose  of 
ri^ts  to  the  plaintiff  to  locate  them  on  this  oyster  bed,  whereon 
the  trespass  is  alleged  to  have  been  committed.  And  it  is  in- 
sisted that  as  Charles  II.  did  grant,  so  he  had  the  power  to 
graDt,  not  only  the  whole  soil  of  a  newly  discovered,  or  con- 
quered country,  but  certain  parts  of  his  royal  prerogative  as 
Mmed  in  the  grants  or  letters-patent  to  and  from  the  duke  of 
Tort 

In  support  of  these  positions,  they  cite  numerous  authorities: 
Vaitel,  120-25-27,  sees.  101,  210  and  266;  2  Bl.  Com.  15;  1 
Id-  264,  286;  Davies,  152;  6  Com.  Dig.  Navigation  D.  50,  60. 
tiOe  Prerogative;  4  Burr.  2163-64-65;  3  Cruise,  sec.  14,  title 
Deed,  565-68;  17  John.  209-10-13;  People  v.  PlaU  [8  Am.  Dec. 
382J,  3  T.  R.  253;  2  Binn.  475;  Carson  v.  Blazer  [4  Am.  Dec. 
4C3],  4  Mass.  140;  Ear.  &  McHen.  564;  Har.  L.  T.  5,  7,  10, 
11, 14, 17, 19;  1  Rutherf.  91;  2  Id.  82;  3  Chit.  Crim.  Law,  359; 
2Ld.  Baym.  1274;  2  Salk.  666;  Smith's  Hist.  N.  J.;  Leaming  & 
Spieer,  Grants  and  Concessions. 

From  these  authorities  it  abundantly  appears  that  by  the  law 
of  nations  and  of  England,  a  conqueror  has  a  right  to  impose 
^ch  laws  on  the  conquered  as  he  may  think  proper;  that  ia 
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England,  all  property,  real  and  personal,  capable  of  ownenhip, 
vesta  in  some  one  or  more  individuals  or  bodies  corporate;  thai 
the  titles  to  lands  in  England  are  said  to  be  held,  in  general, 
mediately  from  the  king;  that  certain  rights  and  powers  are 
vested  in  him,  as  the  head  of  the  government,  under  the  name 
or  title  of  prerogative,  amongst  which  may  be  numbered,  on  the 
present  occasion,  the  sovereignty  of  the  sea  to  a  certain  extent, 
and  of  all  public  rivers,  royal  fish,  as  whales  and  stmgeon, 
wrecks,  treasure-trove,  etc.;  that  the  kings  of  England  have, 
from  time  to  time,  frequently  alienated  part  of  the  domains  be- 
longing to  the  crown,  and  bestowed  many  franchises  on  their 
favorites,  and  rewarded  individuals  for  their  faithful  serricee, 
with,  parts  of  their  lands,  or  granted  them  many  exclusive  priv- 
ileges, as  a  right  to  fish  in  the  arms  of  the  sea,  or  public  rivers 
wherein  the  sea  ebbs  and  flows;  and  lastly,  that  king  Charles 
n.  did,  in  the  year  1664,  grant  to  the  duke  of  York,  all  the 
ands,  islands,  soil%  rivers,  harbors,  mines,  minerals,  quarries, 
woods,  marshes,  waters,  lakes,  fishings,  hawkings,  huntings, 
fowlings,  and  all  other  royalties  belonging,  or  appertaining  io 
the  state  of  New  Jersey,  as  well  as  the  government  of  the  same 
(saving  and  reserving  to  the  crown,  the  receiving,  hearing,  and 
determining  appeals  in  and  touching  any  judgment  or  sentence 
to  be  there  made  or  given);  to  appoint  governors,  and  to  make 
all  necessary  laws,  etc.,  so  always  that  they  be  not  contrary  to 
the  laws  and  statutes  of  England,  but  as  near  as  may  be  agree- 
able thereto. 

After  a  careful  examination  of  the  authorities  cited  to  estab- 
lish the  plaintiff's  claim  to  these  oysters,  and  his  right  to  a  sev- 
eral fishery  on  the  bed  whereon  they  were  laid,  I  shall  proceed 
to  examine  the  correctness  of  the  inferences  and  condusioDs 
his  counsel  have  drawn  from  those  authorities.  And  it  may 
not  be  amiss  to  take  a  very  brief  view  here  of  the  manner  in 
which  this  country  was  first  settled  by  English  subjects. 

In  the  preface  of  Grants  and  Concessions,  by  Learning  k 
Spicer,  they  say:  '*  The  great  stlccess  of  the  house  of  Austria, 
on  this  side  of  the  Atlantic,  and  the  prodigious  wealth  they  had 
drawn  from  their  colonies,  could  not  fail  pointing  out  to  so  en- 
terprising a  people  as  the  Britons,  this  as  a  seat  of  futura 
wealth  and  grandeur.  But  the  authority  of  a  limited  govern- 
ment, aided  by  the  example  of  a  few  individuals,  would  hare 
scarcely  been  sufficient  to  prevail  on  the  common  people  to 
shake  off  that  attachment  inherent  in  all  to  their  native  soil, 
and  dare  an  untrod  ocean  in  search  of  a  country  they  had  onlj 
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beazd  of.  li  was,  therefore,  neoeeeaiy  to  eultiTftfce  saeh  a  epixit 
as  should  xipen  them  for  the  andertaldxig;  in  order  to  which 
king  Charles  II.,  in  1668,  granted  to  the  dnlce  of  York  the  soil 
and  goreminent  of  New  Jersey,  who  afterward  transferred  the 
same  to  other  proprietors,  who  wisely  secured  to  the  adventnr- 
ers  their  religion,  liberties  and  property,  by  which  New  Jersey 
vas,  with  great  rapidity,  transformed  from  a  savage  wilderness 
to  a  christian  and  civilized  country." 

These  Grants  and  Concessions,  as  well  as  Smith's  Hist,  of 
'Sew  Jersey,  contain  many  provisions,  agreements,  and  descrip- 
tions of  the  coantry,  and  invitations  to  settlers  from  England. 
In  the  seventh  section  of  what  is  called  their  great  charter 
(Learning  &  Spicer,  395),  they,  the  proprietors,  declare  that  none 
sbaU  he  deprived  or  condemned  of  life,  liberty,  or  estate,  or  any 
way  hurt  in  his  or  their  privileges,  freedoms,  or  franchises, 
withoat  a  trial  by  jury.  So,  in  page  12,  they  secure  to  the 
setOers  all  such  freedoms  and  privileges  within  the  said  prov- 
ince, as  to  his  majesty's  subjects  do  of  right  belong.  In  page 
28,  the  proprietors  instruct  their  governor  to  especially  provide 
for  the  interest,  liberty,  and  defense  of  all  who  shall  plant  or 
inhabit  the  said  province.  In  page  64,  the  proprietors  set  forth 
their  claim  to  all  strays  of  beasts  at  land,  and  all  wrecks  at  sea. 
In  page  41,  in  the  year  1682,  the  duke  of  York  confirms  to  the 
twenty-four  proprietors,  their  heirs,  and  assigns,  as  well  for  the 
planting,  peopling,  and  improving  the  lands,  territories,  etc., 
all  islands,  bays,  rivers,  etc.,  repeating  all  things  named  in  the 
original  grant,  with  all  his  interest,  claim,  and  demand  in  law 
or  equity;  and  then  goes  on  to  say  (page  148),  as  also  the  free 
nae  of  idl  bays,  rivers,  and  waters,  leading  into,  or  lying  be- 
tween the  said  premises  (of  East  Jersey),  for  navigation,  free 
trade,  fishing,  or  other  ways. 

This  confirmation  became  necessary  to  establish  the  rights  of 
the  proprietors,  for  two  reasons:  1.  The  Dutch  had  claimed  a 
right  to  this  country,  and  had,  for  a  number  of  years,  poRses- 
sion  of  New  Tork,  and  parts  adjacent  in  this  state,  and  also 
had  made  settlements  on  both  sides  of  the  Delaware.  They 
were  dispossessed  thereof  in  1668,  by  the  English,  under  Col- 
onel l^ichols.  At  the  expiration  of  the  war  that  followed  soon 
after  between  England  and  the  states  of  Holland,  they  were 
»lent  as  to  their  pretensions  to  this  country;  2.  Although  it 
might  be  true,  that  Charles  II.,  might  delegate  the  powers  of 
government  to  an  individual,  and  endow  him  with  many  royal 
franchises,  it  was  strongly  contended,  that  the  duke  of  York, 
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had  no  Boch  power;  and  more  especially  it  could  not  pass  from 
proprietor  to  proprietor^  in  the  manner  this  state  has  been  con- 
veyed. These  objections  were  laid  before  the  king;  the  pro- 
prietors were  made  acquainted  with  those  difficalties,  whicli 
occasioned  them  to  say  (LeamingA  Spicer,  sec.  613):  ''Her 
majesty  hath  been  advised  that  we  have  no  right,  nor  can 
legally  execute  any  of  the  said  powers,  but  that  it  belongs  b 
her  majesty,  in  right  of  her  crown,  to  constitute  governors, 
etc.;  and,  being  desirous  to  submit  ourselves  to  our  majesty, 
are  willing  to  surrender  all  our  pretenses/'  etc. 

For  a  more  full  description  of  the  powers  of  a  conqueroi 
over  the  conquered,  Yattel,  Dyer  and  Yaughan,  may  be  con- 
sulted. In  Dyer,  166, 224,  and  in  Yaughan,  281,  it  is  laid  down: 
''  If  a  king  of  England  makes  a  new  conquest  of  any  country, 
the  persons  there  bom  are  his  subjects,  for  by  saving  the  lires 
of  the  people  he  gains  a  propeziy  in  them,  and  may  impose  on 
them  what  laws  he  pleases.  But,  until  such  laws  are  given,  the 
laws  and  customs  of  the  conquered  country  shall  hold  place, 
unless  contrary  to  our  religion,  or  mdLum  in  se,  or  are  silent. 
In  all  such  cases,  the  law  of  the  conquering  country  shall  pre- 
vail." In  2  Salk.  412,  where  the  laws  of  the  conquered  are  re- 
jected or  silent,  they  shall  be  governed  according  to  the  rales 
of  natural  justice.  In  Id.  166,  411-12,  and  in  2  WHIles,  7,  if 
there  be  an  uninhabited  countiy  found  out  by  British  subjects, 
as  the  law  is  their  birthright  wherever  they  go,  they  cany  tbeir 
laws  with  them,  they  are,  therefore,  governed  by  the  laws  of 
England. 

It  is  true  that  in  1  Bl.  Com.  108,  it  is  laid  down  **  that  the  com 
mon  law  of  England,  as  such,  does  not  extend  to  the  American 
plantations."  In  this  he  is  contradicted  by  the  authorities 
above  stated,  and  a  number  of  others  of  great  celebrity;  bj  tbe 
universal  understanding  of  all  the  English  emigrating  to  this* 
country;  by  the  legislature  of  our  own  and  several  of  tbe 
neighboring  states;  and  indeed  it  appears  directly  opposed  to 
his  declarations  in  another  part  of  the  same  page,  where  hesajs: 
''  If  an  uninhabited  country  is  planted  by  British  subjects,  all 
the  English  laws  applicable  to  their  situation  are  immediately 
there  in  force."  What  reason  can  be  given  ^by  a  people,  with 
the  approbation  of  their  king,  sent  to  colonize  a  ceded  or  cod- 
<iuer6d  country,  for  the  benefit  and  aggrandizement  of  the 
snother  countiy,  should  be  deprived  of  their  birthright?  Why 
more  than  if  they  went  without  the  king's  consent  to  colonize 
12  n  uninhabited  country,  from  discontent  at  home,  from  wliinii 
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caprice,  or  tLe  adTanoement  of  their  indiTidaal  interest?  In 
cooqoered  or  ceded  countries,  which  our  American  plantations 
pnndpaUj  are,  '*  that  have  laws  of  their  own,  the  king  may, 
indeed,  alter  or  change  those  laws,  until  which  the  ancient  laws 
of  the  country  preTail,  unless  such  as  are  against  the  law  of 
God,  as  in  an  infidel  country.  They,  the  American  plantations, 
were  obtained  either  by  conquest,  as  driving  out  the  natives,  or 
by  treaties:"  1  Bl.  Com.  108. 

This  will  not  apply  to  New  Jersey;  it  was  never  ceded,  by 
name  or  description,  to  England,  nor  did  we  drive  out  the 
natives,  but  by  a  peaceable  purchase  became  possessed  of  their 
rigfata  of  the  soil,  etc. ;  and  that  the  proprietors,  governors  and 
settlers  were  all  united  m  the  opinion  that  the  common 
law  and  the  laws  of  England  were  their  birthright,  is  mani- 
fest from  what  has  been  before  stated,  as  well  as  from  other 
parts  of  lioaming  &  Spicer,  Smith's  Hist.  N.  J. ,  our  own  con- 
stitution, and  decisions  of  our  highest  court  of  judicature.  Id 
the  year  1680,  the  proprietors,  protesting  against  a  duty  exacted 
of  them  by  the  duke  of  York,  say  (Smith's  Hist.  N.  J.  118): 
"If  we  would  not  assure  people  of  an  easy,  free  and  safe  gov- 
enmient,  an  uninterrupted  liberty  of  conscience,  and  an  invio- 
lable possession  of  their  civil  rights  and  freedoms,  a  mere 
wilderness  would  be  no  encouragement:"  Id.  118.  **  To  say 
that  this  is  a  conquered  country,  nnd  the  king  as  conquerer,  has 
the  power  to  make  laws,  raise  money,  etc.  But  suppose  the 
king  were  an  absolute  o'jnquerer,  doth  his  power  extend  over 
his  own  English  people  as  over  the  conquered?  are  not  tbey 
eome  of  the  letters  that  make  up  the  word  conquerer  ?  did  Alex- 
ander conquer  alone,  or  C»sar  beat  by  himself?  shall  their 
anaies  of  countrymen  and  natives  lie  nt  the  same  mercy  as  the 
vanquished?  The  Norman  di:>o  used  not  the  companions  of 
his  rictory  so  ill;  natural  right  end  human  prudence  oppose 
such  doctrine  all  the  world  over:"  Id.  120.  Our  case  is  better 
yet,  for  the  king's  grant  to  the  duke  ir  plainly  restrictive  to  the 
laws  and  government  of  England. 

There  are  home-born  rights  declared  tc  be  law  by  statutefl, 
as  in  the  great  charter,  29  and  84,  Edward  III. .  chapter  2.  We 
humbly  say  we  have  not  lost  "  any  part  of  our  liberty  by  leav- 
ing our  country,  for  we  leave  not  our  king  or  government  by 
quitting  our  soil.  Under  favor,  we  buy  nothing  of  the  duke,  if 
not  the  right  of  free  colonization  as  Englishmen,  with  no 
diminution,  but  expectation  of  some  increase  of  those  freedoms 
and  privileges  enjoyed  in  our  country.     The  soil  is  none  of  his; 
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it  18  the  natives'  K>y  the  jus  gentium  of  the  law  of  nations.    It 
would  be  an  ill  argument  to  convert  to  chriatianityy  to  expel 
instead  of  purchasing  them  out  of  those  oountries/'     Id.  190, 
Governor  Coxe,  the  greatest  proprietor  of  West  Jersej,  ap- 
pointed in  1687,  writes  thus:  ''I  do,  in  my  heart,  hig^hly  ap- 
prove of  the  ratified  fundamentals,  etc.,  that  no  person  shall  bo 
deprived  of  life,  limb,  estate,  privilege,  freedom,  franchises, 
without  a  due  trial,  etc.,  as  well  as  all  other  parts  of  the  funda- 
mentals, if  it  appears  there  is  nothing  in  them  contrary  to  the 
laws  of  England,  which  extend  to  our  colony,  by  the  breach 
v^hereof  we  inevitably  expose  ourselves  to  the  forfeiture  of  our 
charter."    In  1702,  Lord  Gombuiy  was  appointed  governor  by 
Queen  Anne.     In  his  address  that  year  to  the  council  and 
assembly,  he  says:  ''Her majesty  has  commanded  me  to  assure 
you  of  her  protection  upon  all  occasions.  Under  her  auspicioos 
reign,  you  will  enjoy  all  the  liberty  and  happiness  that  good 
subjects  can  wish  for  under  the  best  laws,  in  the  umverse;  I 
mean  the  laws  of  England."    The  legislature,  in  answer,  say, 
''they  are  satisfied  that  the  queen  will  protect  them  in  the  full 
enjoyment  of  their  rights,  liberties  and  properties,  and  they  are 
happy  under  the  government  of  the  greatest  queen,  and  the 
best  of  laws,"  etc.     Id.  414:  In  1720,  Oovemor  Burnet  was 
appointed,  and  addressed  the  legislature;  he  congratulates  tLem 
on  the  accession  of  George  I.,  "to  which,"  he  adds,  "you  owe 
the  preservation  of  your  laws  and  liberties." 

Id.  560:  In  1699,  the  proprietors  of  East  Jersey,  in  a  memo- 
rial to  the  lords-commissioners  of  trade  and  plantations,  offer 
to  surrender  the  government  thereof  to  the  king,  towards 
which,  they  say,  they  enumerate  the  following  particulars: 
' '  First,  that  his  majesty  would  confirm  to  them  the  soil  and 
lands."  And  in  the  thirteenth  article,  "all  lands,  goods  and 
iihattels  of  felons,  etc.,  treasure-trove,  mines  and  minerals, 
xoyal  mines,  wrecks,  royal  fish,  that  shall  be  forfeited,  found, 
'Or  taken  within  East  Jersey,  or  vrithin  the  seas  adjacent,  to  le- 
jnain  to  the  proprietors/'  etc. 

Id.  572:  This  not  succeeding,  in  1701  the  proprietors  of  East 
and  West  Jersey  presented  another  memorial,  section  fourteen 
of  which  says:  "  That  all  such  further  privileges,  franchises  and 
liberties,  as  upon  consideration  shall  be  found  necessary  for  the 
good  government  and  prosperity  of  the  said  province,  and  in- 
creasing the  trade,  may  be  granted  to  the  proprietors:"  Ijeam. 
&  Spi.  681.  In  1680,  "  As  we  are  the  representatives  of  Hib 
freeholders  of  this  province,  we  dare  not  grant  his  majest>  « 
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patent^  tbongh  under  the  great  seal  of  England,  to  be  our  rule; 
for  the  great  charter  of  England  aliaa  nuigna  oharta,  are  the 
onlj  rules  of  privilege  and  safety  of  every  free-bom  English- 
mao.** 

Thus,  oar  forefathers,  bringing  with  them  so  much  of  the 
common  law  of  Great  Britain  as  was  applicable  to  their  change 
of  situation,  settled  New  Jersey,  claiming,  as  their  birthright, 
&11  the  liberties  enjoyed  in  their  native  land,  with  the  addition 
of  a  number  of  privileges  granted  them  by  the  proprietors,  as 
as  encouragement  to  them,  and  as  a  benefit  to  both. 

As  to  the  right  of  Charles  H.  to  grant  the  seas,  bays,  rivers, 
fifihenes,  and  other  royal  franchises  in  such  manner  as  to  now 
vest,  by  a  string  of  conveyances  from  subject  to  subject,  a 
sevenJ  fishery  in  the  plaintiff,  as  contended  for  by  his  coun- 
sel: Dav.  150,  152;  Burr.  2164;  8  Cruise,  170;  Franchise,  sec. 
68;  Salk.  637;  and  Esp.  Dig.,  pt.  i,  270,  are  relied  on  as 
supporting  that  position.  In  the  case  c^  the  royal  fishery  of 
the  river  Banne,  in  Ireland,  it  was  resolved  by  the  court  then: 
"  1.  That  a  man  may  have  a  proprietorship,  and  as  well  in  a 
irater  or  river  as  in  a  fishery,  and  therefore  a  water  may  be 
granted;  2.  There  are  two  kinds  of  rivers,  navigable  and  not 
navigable.  Every  navigable  river,  so  far  as  the  sea  ebbs  and 
flows,  is  a  royal  river,  and  the  fishery  of  it  is  a  royal  fishery, 
and  belongs  to  the  king  l^  his  prerogative.  But  in  every  other 
rirer  not  navigable,  and  in  the  fishery  of  such  rivers,  the  ter- 
tenants  on  each  side  have  an  interest  of  common  right.  The 
reason  for  which  the  king  hath  an  interest  in  such  navigable 
rirer,  so  high  as  the  sea  flows  and  ebbs  in  it,  is  because  such 
river  participates  in  the  nature  of  the  sea,  and  is  said  to  be  a 
branch  of  the  sea.  The  sea  is  not  only  under  the  dominion  of 
the  ^g,  but  is  his  proper  inheritance;  and,  therefore,  the  king 
shall  have  the  land  which  is  gained  of  the  sea;  also  the  grand 
fishes  of  the  sea,  as  whales  and  sturgeons,  which  are  royal 
fishes,  and  no  subject  can  have  them  without  the  king's  special 
grant,  for  the  king  ought  of  right  to  save  and  defend  his  realm 
as  well  against  the  sea  as  against  his  enemies. 

"  The  commission  of  sewers  was  awarded  by  the  king,  by 
virtue  of  his  prerogative,  and  extends  to  not  only  walls  and 
hanks  of  the  sea,  but  also  to  narigable  rivers  and  fresh  waters. 
In  statute  25  Henry  Vlil.,  the  king,  by  reason  of  his  preroga 
ti?e,  ought  to  provide  that  navigable  streams  be  made  pass- 
able  The  city  of  London,  by  charter  from  the  king,  had  the 
river  Thames  granted  to  them.     But  because  it  was  conceived 
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that  the  soD  and  the  ground  of  the  river  did  not  i^ass  hj  the 
grant,  they  purchased  another  charter,  by  which  the  king 
granted  them  solum  et  fundwm  of  the  said  river,  by  force  of 
which  the  city  receives  rents  of  those  who  fix  posts  or  wharves 
on  the  soil  of  said  river;  and  although  the  king  permits  people 
to  have  passage  over  such  rivers,  he  hath  the  sole  interest  in 
the  soil  and  also  in  the  fishery,  although  the  profit  of  it  is  not 
commonly  taken  by  him  if  it  is  not  of  extraordinary  and  certain 
value,  as  the  fishery  of  the  Banne  hath  at  all  times  been. 
Wherefore,  it  was  resolved  that  the  river  Banne,  so  far  as  the 
sea  flows  and  ebbs  in  it,  is  a  royal  river,  and  the  fishery  of  sal- 
mon there  is  a  royal  fishery,  which  belongs  to  the  king  us  a 
several  fishery,  and  not  to  those  who  have  the  soil  on  eadi  side 
the  water.  On  the  other  hand,  it  was  agreed  that  eveiy  inland 
river  not  navigable  appertains  to  the  owners  of  the  soil  where 
it  has  its  course." 

3.  That  no  part  of  this  royal  fishery  of  the  Banne  could  pass 
by  the  grant  of  lands  adjoining  by  the  general  grant  of  all 
fisheries.  This  is  a  fishery  in  gross,  and  a  parcel  of  the  inherit- 
ance of  the  crown  by  itself.  The  case  itself,  also,  states  that  in 
this  river  Banne  there  was  a  rich  fishery  of  salmon,  which  was 
parcel  of  the  ancient  inheritance  of  the  crown,  as  appears  by 
the  pipe-rolls  and  surveys,  where  it  was  found  in  charge  of  the 
officers  of  the  pipe  office  as  a  several  fishery,  and  was  granted  to 
the  city  of  London  in  fee-farm.  This  was  intruded  on  and 
shared  amongst  the  Irish  lords,  who  took  possession  by  strong 
hand,  and  held  it  a  long  time.  The  king  granted  by  letters 
patent  to  Sir  Randal  McDonald,  a  parcel  of  the  county  of  An- 
trim adjoining  the  river  Banne,  where  the  fishery  is,  together 
with  all  waters,  fish  and  fisheries  vrithin  the  said  territory.  .  And 
the  question  before  the  court  was,  whether  the  grant  included 
any  part  of  this  fishery?  Which  was  determined  in  the  nega- 
tive, on  the  ground,  that  it  was  a  several  fishery  belonging 
to  the  crown,  as  a  parcel  of  its  ancient  inheritance,  which  was 
proved  by  several  pipe-rolls  and  surveys,  and  was  in  charge  of 
the  officers  of  the  pipe  office.  It  was  also  let  in  fee-farm,  the 
mode  by  which  the  lands  attached  to  the  crown  were  generally 
held  by  the  tenants  of  the  crown.  Nor  do  I  see  how  else  it 
could  be  called  a  royal  fishery,  and  salmon  royal  fish,  which  u 
in  the  same  book,  as  well  as  in  many  others,  confined  to  whales 
and  sturgeons.  The  same  book,  111-12,  in  another  case  of 
tauistry,  says,  "  The  king  as  conqueror  of  Ireland,  has  iM>sseS' 
sion  of  all  lands  which  he  willeth  to  seize  and  retain  in  his  own 
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bands  for  his  piofit  or  pleasure.  And  where  the  natiTes  of  a 
oonqnered  country  are  receiTed  under  the  protection  of  the 
conqueror,  and  are  permitted  to  retain  their  possession,  their 
heiis  shal^  be  adjudged  in  a  good  title,  without  grant  or  con- 
fiimation,  according  to  the  rules  of  law  there  established." 
Salkeld,  Espinasse,  and  other  authorities,  cite  the  case  from 
D&Ties  of  the  river  Banne,  as  supporting  the  doctrine  they  hold. 

2  Cruise,  278:  **  A  franchise  is  a  branch  of  the  royal  preroga- 
tiTC,  subsisting  in  the  hands  of  a  subject  by  grant  from  the 
Uog,  annexed  to  manors,  and  the  right  to  hold  courts  leet,  to 
lia?e  waifSy  wrecks,  royal  fish,  which  consist  of  whales  and  stur- 
geons." So  in  Id.  297:  *'  A  free  fishery,  or  exclusive  right  of 
fishing  in  a  public  river,  is  a  royal  franchise,  which  is  now  fre- 
quently Tested  in  private  persons,  either  by  grant  from  the 
crown  or  by  prescription.*'  But  he  adds:  *'  Thisright  was  prob- 
ably first  claimed  by  the  crown  upon  the  establishment  of  the 
Konnans,  and  was  deemed  by  the  people  a  usurpation." 

In  4  Burr.  2162,  It  was  declared  as  the  opinions  of  the  whole 
court,  that  one  might  prescribe  for  a  several  fishery,  parcel  of  a 
manor,  where  the  sea  flows  and  reflows,  but.  he  must  prove  a 
light  by  prescription,  the  presumption  is  against  him.  In  nav- 
igable rivers,  where  the  sea  flows  and  reflows,  the  right  of  fish- 
iDg  is  common.  And  Lord  Mansfield  adds:  **  The  rule  of  law 
is  uniform,  in  rivers  not  navigable,  the  proprietors  of  the  land 
have  the  right  of  fishery  on  their  respective  sides;  but  in  navi- 
gable rivers  they  have  it  not,  the  fishery  is  common.'' 

In  1  and  2  Modem,  Lord  Hale  says:  '*  In  case  of  private 
rivers,  the  lords  having  the  soil  is  good  evidence  to  prove  he 
hath  the  right  of  fishing,  and  it  puts  the  proof  on  them  who 
claim  liberam  piacariam.  But  in  case  of  a  river  that  flows  and 
rdiowB  prima/acie  it  is  common  to  all.  If  any  claim  it  to  him- 
self, the  proof  lieth  on  his  side;  and  it  is  a  good  justification  to 
say,  the  locits  in  quo  is  a  branch  of  the  sea,  and  that  the  sub- 
jects  of  the  kiiig  are  entitled  to  a  free  fishery.  The  soil  of  the 
Severn,  with  particular  restraints,  as  gurgites^  is  in  the  lords, 
and  a  special  kind  of  fishing,  but  the  common  kind  of  fishing  is 
common  to  all.  The  soil  of  the  Thames  is  in  the  king;  the 
lord  mayor  is  conservator  of  the  river,  and  it  is  common  to  all 
fishermen;  therefore,  there  is  no  such  contradiction  betwixt  the 
soQ  being  in  one  and  yet  the  river  being  commou  to  all  fishers." 

5  and  6  Comyns.  Titles,  Navigation  and  Prescription:  These 
aathorities,  and  others,  relied  on  by  the  plaintiff,  cite  the  an- 
cient authority  of  Davies  and  the  river  Banne  in  support  of  the 
doctrine  they  establish. 
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On  ihe  part  of  the  defendant  has  been  cited  1  Salkald,  357. 
Lord  Holt  says,  "  the  subject  has  a  right  to  fish  in  all  navigable 
rivers  as  he  has  in  the  sea:''  6 Mod.  73.  ''Every  subject  of 
common  right  may  fish  with  lawful  nets  in  the  navigable  rivers, 
and  the  king's  grant  cannot  bar  them  thereof.  The  crown  onlj 
has  a  right  to  royal  fish,  and  that  only,  the  long  may  grant." 
In  Ld.  Baym.  725:  *'  The  public  are,  at  common  law,  entitied 
to  towing  paths  on  the  banks  of  navigable  rivers/'  2  Black. 
39:  "A  free  fisheiy,  or  exclusive  right  of  fishing  in  a  public 
river,  is  a  royal  franchise,  and  is  considered  as  such  in  all  coun- 
tries where  tiie  feudal  polity  has  prevailed;  though  the  making 
such  grant,  and  by  that  means  appropriating  what  it  seems  un- 
natural to  restrain,  the  use  of  running  water  was  prohibited  for 
the  future  by  King  John's  great  chturter,  so  that  a  franchise  of 
free  fishery  ought  now  to  be,  at  least,  as  old  as  the  reign  of 
Henry  II."  In 4  Black.  423, 424:  ''  King  John,  and  afterwards 
his  BOD,  Henry  III.,  consented  to  the  two  famous  charters  of 
English  liberties,  magna  charia  and  charta  dejoreda,  by  which 
care  was  taken  to  protect  the  subject  against  oppression,  and 
every  individual  of  the  nation  in  the  free  enjoyment  of  his  life, 
his  liberty  and  his  property,  prohibited  for  the  future  the  grants 
of  exclunive  fisheries,  and  the  erection  of  new  bridges  oppres- 
sive to  the  neighborhood."  The  same  doctrine  is  recognized  in 
Espinasse,  in  Jacob's  L.  D.,  and  other  writers  on  this  subject. 

5  Bac.  Abr.  494,  title  Prerogative:  ''  The  king's  prerogative 
is  port  of  the  law  of  England,  and  is  a  word  of  large  extent,  in- 
cluding all  the  rights  and  privileges  which  by  law  the  kinghatk 
as  head  of  the  commonwealth,  entrusted  vrith  the  execution  of 
the  laws;  for  as  they  maintain  his  safety,  power  and  dignity,  go 
they  likewise  declare  the  rights  and  liberties  of  the  subject. 
Hence  it  is  an  established  rule,  that  all  prerogatives  must  be 
for  the  advancement  and  good  of  the  people,  otherwise  they 
should  not  be  allowed  by  law.  The  sovereignty  is  in  the  parlia- 
ment, of  which  the  king  is  only  a  part;  but  as  executive  magis- 
trate, he  is  clothed  with  great  powers,  all  intended  for  the  good  . 
of  the  people,  none  to  their  detriment,  nor  can  any  prerogative 
be  legally  so  employed.  And  it  is  to  answer  the  ends  of  gov- 
ernment, and  for  the  good  of  the  people,  by  a  fiction  of  law 
he  is  considered  the  universal  occupant  of  all  lands;  not  that 
the  people  held  their  lands  by  any  actual  royal  grant."  Id.  15^7: 
"  So  the  king  has  sovereign  dominion  in  all  seas  and  great  ris- 
ers, and  p.  right  to  the  fisheries  and  to  the  soil,  so  that  if  a  river, 
as  far  as  there  is  a  fiux  of  the  sea,  leaves  its  channel,  it  belongs 
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to  the  king,  who  protects  his  sabjects  from  pirates,  and  provides 
for  the  secaiitj  of  trade  and  navigation.  Bat  notwithstanding 
the  king's  prerogative  in  seas  and  navigable  rivers,  yet  it  hath 
been  always  held  that  a  subject  may  fish  in  the  sea,  which  being 
a  matter  of  common  right,  and  the  means  of  liyelihood,  and  for 
the  good  of  the  commonwealth,  cannot  be  restrained  by  giant 
or  prescription.  Also,  of  common  right,  with  lawful  nets  in 
navigable  rivers,  as  well  as  in  the  sea,  and  the  king's  grant  can- 
not bar  them  thereof,  except  royal  whales  and  sturgeons,  in 
which  he  has  a  right,  as  a  perpetual  sign  of  his  dominion,  and 
which  only  he  may  grant." 

Id.  205:  "  It  seems  clear]y  agreed,  that  the  king  may  alien, 
giant,  or  charge  any  branch  of  his  revenue,  in  which  he  ha&  an 
estate  of  inheritance,  as  also  his  lands  in  fee-simple,  though 
seised  of  them  as  jure  caroncB,  This  power  is  founded  on  rea- 
sons of  state,  as  he  cannot  raise  money  on  the  subject  without 
an  act  of  parliament.  If  he  had  not  the  power  of  aliening  his 
lands,  the  kingdom  might  suffer  from  sudden  invasion,"  etc. 

4  Comyns,  Grant,  E.:  ''By  grant  of  a  piscary,  the  soil  or 
water  does  not  pass.  By  a  grant  of  Water,  the  soil  does  not 
pass.  The  king,  by  his  grant,  cannot  alter  the  law  in  any  re- 
spect, nor  dispense  with  things  in  which  the  subject  hath  an 
interest,  or  change  the  common  law  by  charter  of  magna  charta, 
which  is  incorporated  into  the  common  law."  6  Comyns,  title 
Prerogative,  D.  7;  Id.  D.  49:  *'  Every  navigable  river,  as  high  as 
the  sea  flows,  belongs,  to  the  king;  but  every  one  may  fish  in 
the  sea  of  common  right." 

On  comparing  all  the  above  authorities,  and  the  reasons  on 
which  they  are  founded,  we  are  compelled  to  acknowledge  that 
although  the  kings  of  England  formerly  may  have  lavished  on 
favorites,  or  rewarded  the  service  of  individuals  with  many 
franchises  entrusted  to  them  for  the  public  benefit,  yet  the 
people  ever  considered  it  as  a  violation  of  good  faith,  an  unlaw- 
fal  infringement  of  their  common  rights,  and  as  destructive 
alike  to  their  liberties  and  their  interests,  until  the  evil,  increas- 
iDgbejond  endurance,  they,  sword  in  hand,  forced  from  their 
kings  the  most  solemn  and  public  declaration  of  their  rights  in 
magna  charta. 

1  Bl.  Com.  128:  "The  absolute  rights  of  every  Englishman, 
as  they  are  founded  on  nature  and  reason,  so  the^  are  coeval 
with  our  form  of  government*  At  some  times  we  have  seen 
them  oppressed  by  overbearing  and  tyrannical  princes;  at 
others,  so  luxuriant  as  even  to  tend  to  anarchy.     But  the  vigor 
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of  oar  free  oonsiitui  ion  has  always  delivered  the  nation,  and 
the  balance  of  our  rights  and  liberties  has  settled  to  its  proper 
level,  and  Iheir  fundamental  articles  asserted  in  parliament, 
first,  by  the  great  charter  of  our  liberties  obtained  from  King 
John;  afterwards,  its  confirmation,''  etc. 

If  we  add  to  all  these  the  conduct  pursued  by  the  proprie- 
tors themselves,  in  the  first  settlement  of  New  Jersey,  fay  favor- 
able and  public  descriptions  of  the  country,  and  by  letters  to 
individuals  to  induce  their  fellow-subjects  to  settle  here,  we 
shall  be  more  and  more  convinced  that  the  claim  of  the  plaintiff 
to  the  exclusive  right  of  this  fishery  is  without  legal  foundation^ 
In  Smith's  Hist.  N.  J.,  we  find  the  proprietors,  in  1683,  sent 
over  Thomas  Budyard  as  their  deputy-governor  of  East  Jersey. 
In  May,  the  same  year,  he  writes  from  thence,  page  168:  ''We 
have  one  thing  more  particular,  which  is  vast  oyster-banks, 
which  is  constant  fresh  victual  during  the  winter  to  English  as 
well  as  Indians;  of  these  there  are  many  all  along  our  coasts, 
from  the  sea  as  high  as  against  New  York,  where  they  come  and 
fetch  them."    Id.  170:  "Upon  our  view  and  survey  of  Amboy 
point,  we  find  it  extraondinaiy  well-situate  for  a  great  town. 
At  low-water  mark,  round  about  the  point,  are  oysters  of  two 
kinds,  some  as  small  as  English,  and  others  two  or  three  mouth- 
f  uls,  exceeding  good.     We  have  store  of  clams,  esteemed  much 
better  than  oysters;  and  fish,  we  have  a  very  great  store.    Sea- 
nets  are  good  merchandise  here."    S.  Groom,  another  proprie- 
tor, and  surveyor-general,  writes  from  Amboy,  1781,  page  174: 
"  The  Indians  come  thither  to  get  fish,  fowl,  oysters,  dams, 
etc. ,  as  people  go  to  market.'' 

Gowen  Lawrie,  a  deputy  governor  for  East  Jersey,  writes 
from  Elizabethtown,  and,  in  page  177,  says:  "Pork  and  beet 
at  twopence  per  pound;  fish  and  fowl  plenty.  Oysters,  I 
think,  would  serve  all  England."  Again,  in  page  180:  ''  Thers 
is  a  great  plenty  of  oysters,  fish,  and  fowl." 

In  page  187,  three  of  the  proprietors  give  a  particular  de- 
scription of  East  Jersey,  and  say:  "There  are  no  fishermen 
that  follow  only  that  trade,  save  some  that  go  a  whaling  upon 
the  coast;  and  for  other  fish,  there  is  abundance  to  be  had  every 
where  through  the  country,  in  all  the  rivers;  and  the  people, 
with  seives,  catch  one  or  two  barrels  a  day,  for  their  own  use, 
and  to  sell  to  others." 

In  page  541,  the  proprietors  describe  the  country,  and  iorite 
settlers  thus:  "  It  is  likewise  proper  for  such  as  are  inclined  to 
fishing,  the  whole  coast  and  every  harbor's  mouth  being  fit  for 
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it,  which  has  been  no  small  rise  to  the  New  England  people, 
and  may  be  carried  on  with  great  adyantage.  The  Indians 
catch  fish,  and  sell  at  a  less  price  than  the  valae  of  time  aa 
EDgUshman  must  spend  in  taking  them." 

As  early  as  1718,  NcTiU's  Laws,  86,  is  found:  "  An  act  for 
tiie  preservation  of  oysters.  Section  1.  Whereas,  it  is  found 
that  the  oyster  beds  within  this  province  are  wasted  and  de- 
stroyed, the  preservation  of  which  will  tend  to  the  benefit  of 
the  poor  people  and  others  inhabiting  this  province,  all  persons 
are  prohibited  from  raking  or  gathering  oysters  from  off  any 
lieds  in  this  province  from  the  tenth  of  May  to  the  tenth  of  Sep- 
tember; and  that  no  persons,  at  any  time,  shoald  cany  them 
away  in  any  boat  or  Tessel  not  wholly  owned  by  a  person  living 
within  the  province." 

And  in  this  way  others  wrote  to  their  friends;  and  in  no  part 
of  the  many  public  or  private  communications  of  the  prop- 
netors,  or  inhabitants,  do  we  see  eyen  a  hint  that  the  navigable 
TiveiB  of  New  Jersey  were  considered  in  any  other  point  of  view 
than  to  use  their  own  words,  "  inlets  which  God  and  nature 
formed"  as  the  highways  to  the  country,  or  the  fisheries  as  any- 
thing more  than  as  the  rich  provision  of  the  same  bountiful 
Creator  for  the  common  use  and  benefit  of  the  settlers.  The 
proprietors  were  men  who  understood  their  rights,  and  were 
fearless  in  the  defense  of  them.  If  those  who  twice  purchased 
New  Jersey;  who  braved  the  dangers  of  an  immense  ocean; 
fihared  in  the  toils,  sufferings,  and  privations  of  the  first  set- 
tlerB;  who  claimed  all  strays  by  land  and  wrecks  by  sea,  in 
tirtue  of  their  grants,  and  never  for  a  moment  conceived  that 
theae  grants  swaUowed  up  what,  by  the  law  of  the  land  they 
had  left,  had  ever  been  considered  the  common  rights  of  Eng- 
lishmen; shall  we,  after  the  lapse  of  almost  three  centuries,  in- 
sult the  memory  of  men  who  were  an  ornament  to  the  human 
nee,  whose  virtues  have  highly  exalted  their  names,  and  whose 
labors  have  been  a  blessing  to  the  world,  by  saying  they  knew 
nothing  of  their  privileges,  and  that  their  birthrights  were  lost 
forever  iu  the  forests  of  New  Jersey;  that  their  boasted  magna 
charts  was  a  farce  from  which  they  could  derive  no  benefit;  and 
that  liberty,  which  they  so  highly  valued,  was  confined  to  the 
grants  and  concessions,  or  that  our  legislatures,  from  time  to 
time  taking  upon  them  to  regulate  fisheries  of  oysters,  as  well 
as  floating  fish,  for  the  public  benefit,  were  totally  ignorant  of 
their  powers,  overstepped  the  bounds  prescribed  by  the  consti- 
tution,   to  the  destruction  of  the  rights  of  individuals?     I 
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think  not.  The  foregoing  facts  speak  strong  huigaage,  and  im- 
press the  mind  more  forcibly  than  volumes  of  obstmse  and 
theoretical  reasoning;  and  on  a  careful  examination  of  the 
whole  subject,  I  am  of  opinion  that  the  pLiintiff  had  no  such 
property  in  the  oyster»bed  in  question  by  laying  a  proprietazy 
thereon,  as  to  give  him  an  exdusiye  right  to  the  oyster  fishery 
there. 

On  the  second  point,  I  think  that  question  has  been  decided 
by  this  court  in  the  case  of  Shepard  t.  Leverson,  1  Pen.  391,  and 
and  although  I  differed  from  my  brethren  their  view  and  deter- 
mination  of  that  case,  respect  for  their  opinions  prevents  a  wish, 
on  my  part,  to  shake  that  determination.  The  chief  justice 
there  says:  "  That  in  a  common  fishery,  no  man  can  appropri- 
ate to  himself  any  particular  shoal,  bed,  or  spot,  to  theexelusiott 
of  others.  That  the  planting  these  oysters  was  returning  ihem 
o  their  proper  element  to  mix  with  their  kind,  and  was,  in  con- 
templation of  law  a  complete  abandonment." 

Justice  Pennington  says:  ''It  is  admitted  that  the  plaintiff 
planted  a  quantity  of  oysters  in  a  public  navigable  river  or  high- 
way, where  the  tide  ebbed  and  flowed,  and  in  which  fish  and 
oysters  were  taken,  as  of  right;  that  there  were  no  oysters  to 
be  found  at  that  particular  Fpot  at  the  time  of  planting.  Now, 
although  there  may  not  have  been  any  oysters  on  the  particular 
spot  where  the  oysters  were  put  down  at  the  time  of  doing  it, 
yet  there  nxay  have  grovm  oysters  there  since,  in  which  case  he 
would  not  be  entitled  to  all  the  oysters  found  in  the  same  bed. 
This  case  would  resemble  the  case  of  a  stranger  voluntarily 
throwing  his  grain  or  money  into  my  heap,  when,  from  the  dif- 
ficulty of  separation,  caused  by  his  own  folly,  I  would  be  enti- 
tled to  the  whole." 

But  the  present  case  does  not  present  as  fair  a  claim  to  the 
verdict  of  a  jury  or  the  judgment  of  a  court  as  the  one  from 
Monmouth.  There  it  was  admitted  that  the  oysters  were  placed 
on  a  part  of  the  bed  of  the  river  where  no  oysters  grew.  Here 
they  were  confessedly  placed  on  an  old  and  frequented  oyster- 
bed.  If  returning  oysters  into  their  natural  element,  the  rirer, 
even  if  no  oysters  grew  in  that  particular  spot,  and  the  mere 
possibility  of  a  future  increase  was  such  an  abandonment  of  the 
right  of  ownership  as  to  justify  the  taking  them,  in  the  opinion 
of  the  court,  surely  there  can  be  no  pretense  for  saying  that 
placing  them  in  that  element  where  oysters  had  grown  for  ages, 
was  not,  in  contemplation  of  law,  a  complete  abandonment  of 
the  plaintiff's  right.    On  much  consideration  of  this  case,  I  am 
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of  tlie  ojnnion  iliat  the  plaintiff  should  take  nothing  by  his  mo- 
tion. 
Therafoie»  let  the  role  to  show  cause  be  disdhaiged. 

FoBDy  J.»  ooneoned  with  his  brethren,  but  did 
o|dnion  at  laige. 


The  coDslractioii  here  given  to  the  grant  to  the  Duke  of  Yoik  was  faOj 
appcored  by  the  majority  of  the  aapreme  ooort  of  the  United  States  in  Mar^ 
Ciav.  WaddeU,  16  Pet  369,  where  itwaa  held  that  theaoUof  Baritan  Bay 
and  the  fiaheriea  therein  belong  to  the  state  in  tmat  for  the  oommon  benefit 
of  aU  the  people.  A  aimilar  doctrine  waa  applied  to  Cheaapeake  Bay  in 
SmUk  ▼.  Marjflami^  18  How.  75,  where  the  principal  caae  is  cited  aa  an 
authority  on  thia  point 

Katioablk  Birsa  as  Bouhbabt. — ^There  baa  been  mneb  oontroreray  in 
the  United  Statea  oyer  the  qnertion  aa  to  whether  our  laige  freah  water  riyera 
are  to  be  rogaided  aa  belonging  to  the  aame  olaaa  aa  thoae  in  which  the  tide 
abba  and  flows,  so  that  granta  bovnded  npon  them  stop  at  the  margin  of  the 
■tram,  or  whether  the  atrict  common  law  doctrine  ia  to  be  applied  to  them 
and  graateea  of  lands  bordering  on  them  are  to  be  held  to  take  ad  JUum  aqua. 
The  eoorta  of  some  of  the  statea  have  discarded  the  common  law  role  npon 
Urn  asbject  and  have  held  that  if  a  river  is  in  fact  navigable,  whether  the 
tide  ebbs  and  flows  in  it  or  not,  a  tract  of  land  bomided  npon  it  rona  <mly  to 
the  maigin.  The  caaea  which  ao  hold  proceed  npon  the  theoiy  that  the  fact 
of  the  ebbing  and  flowing  of  the  tide,  which  waa  looked  npon  at  common  law 
ai  neh  a  controlling  cirenmatance  in  determining  whether  a  river  waa  fiumen 
Ttyakf  whoae  bed  belonged  to  the  king,  waa  merely  fixed  upon  aa  a  common 
XBodent  and  evidence  of  navigability,  and  that  it  waa  thia  latter  fact  which 
really  decided  the  character  of  the  river.  In  other  words,  it  ia  assumed  that 
tbe  groond  for  holding  any  river  to  be  a  "  royal  river**  waa  that  it  waa  nav- 
igibfe,  and  that  for  convenience,  the  circumstance  of  the  ebb  and  flow  of  the 
tide^  was  simply  adopted  aa  decisive  evidence  of  navigability.  It  ia  there- 
foe  claimed,  with  much  ahow  of  reason,  that  while  thia  is  a  perfectly  fair 
aad  proper  test  of  the  navigable  character  of  a  river  in  a  small  insular 
eoontiy  like  that  in  which  the  common  law  had  ita  birth,  and  in  which  every 
principal  river  is  in  fact  subject  to  the  fluctuations  of  the  tide  for  the  great^ 
port  of  ita  distance,  it  ia  aimply  absurd  to  apply  the  aame  rule  to  a  river 
like  the  MiasisBippi,  rising  far  inland,  hundreds  of  miles  beyond  the  head  of 
tide-water,  and  yet  bearing  upon  ita  currant  the  commeroe  of  half  a  oonti« 
neat  Among  the  caaea  which  have  taken  thia  view  of  the  anbject  ax>a 
Bawnum  v.  WaUouy  2  McLean,  376;  McManut  v.  Camdehxul^  3  Iowa,  1; 
ffai^r.  CUyof  Knkuk^  4Id.  199,  212;  TcmUn^.  Dubuque  tic  B.  R,  Co.^ 
22 Id.  106;  Musaerv.  ffenhey,  42  Id.  356;  Carmm  v.  BUuser,  4  Am.  Dec  463; 
&  a,  2  Binn.  475;  Shrunk  v.  SehuyVcUi  Nav.  Co.,  14  Seig.  and  B.  78;  Bird 
▼.  SmUk,  8  Watta»  439;  Union  Canal  v.  LanMa,  9  Id.  228;  WiUon  v.  Forbes^ 
2  Dev.  K.  C,  90;  Ingram  v.  TkreadgiU,  3  Id.  59;  CoOins  v.  Benbvry,  8  Ired. 
2n;  &  C.  5  Id.  118;  Fagan  v.  Armistead,  11  Id.  433;  CaUa  v.  WadHngUm, 
1  McCoid,  580 (aed conlra,  if eCWoa^A V.  fFd^4Rich.  &  C,  68);  BuUockv. 
inbra,  2  Porter,  447. 

There  is  a  strong  array  of  authority,  however,  in  favor  of  the  strict  appli- 
cation of  the  common  law  rule  that  only  those  rivers  in  which  the  tide  ebbs 
and  flowa  are  to  be  regarded  aa  limiting  adjoining  granta  to  high- water  mark, 
aad  that  in  all  other  streama,  whether  large  or  amaU,  the  JUum  aqum  ia  th» 
Ax.  Dzc  ToL.  X— 3S 
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bonndaiy  of  landi  on  either  side^  and  that  even  the  Miwiwrippi  is  a  fbeaoi  of 
the  seoond  class,  so  that  riparian  owners  on  its  hanks  above  tide-water  tike 
to  the  center  of  the  river.  The  principal  case  is  dted  as  a  leading  dednaa 
in  favor  of  this  view,  and  has  been  fully  affirmed  on  this  point  in  Kew  Jeiwy: 
Ooughv.  £ea,  1  Zab.  160;  &  C,  2Id.  4S5;  BeUv.  Oimgh,  3  LL  656;  Towm- 
send  V.  Brawn,  4  Id.  87;  Cobb  v.  Davenport^  3  Vroomp  369;  Stevau  v.  Pater- 
son  etc  If,  R,  Co.,  5  Id.  537.  The  following  decisions  alM>  sapport  the  eooi- 
mon  law  role:  O* Fallon  v.  Daggett,  4  Mo.  343;  Morgan  v.  Bedding,  3  Sm.  & 
M.  366;  Magnolia  v.  MartkaU,  39  Miss.  109;  Jones  v.  PetfAon^,  2  Wis.  908; 
Walker  v.  SKepardson^  4  Id.  486;  Mariner  v.  JSckuUe^  13  Id.  692;  Xormos  v. 
Benson,  8  Mich.  18;  Biee  v.  Bnddeman,  10  Id.  126;  Byan  v.  Brown,  18  Id. 
196;  Brown  v.  Kennedy,  9  Am.  Dec  503;  S.  C,  5  Hsr.  ft  J.  196;  OaviU  r. 
Chambers,  3  Ohio^  496;  Bennar  v.  Platter,  6  Id.  606;  Blamehard  v.  Porter,  11 
Id.  138;  Walker  v.  Board  of  PuNie  Works,  16  Id.  540;  Storer  v.  Freeman, 
4  Am.  Dec.  155;  S.  C,  6  Mass.  435;  Ingrakamv.  IFtZlnMoa,  4 Pick.  268; 
Toung  v.  Harrison,  6  Ga.  141;  Adams  v.  Pease,  2  Conn.  481;  Chapman  v. 
Kimball,  9  Id.  38;  Middleton  v.  Pritchard,  8  Scam.  510;  Board  ^  TnuUt» 
V.  Haven,  5  Gilm.  548;  CUp  qf  Chicago  v.  LqfUn,  49  HL  177;  Braxon  v. 
Bressler,  64  BL  488;  ^err^  v.  ^Sn^xier,  3  Bosh,  266;  MiUer  v.  J7Q)6i0m  8Id. 
326,  331;  Changer  v.  ulvery,  64  Me.  292;  Jones  v.  Sosilard,  24  How.  4L  In 
New  York  the  cases  on  this  point  are  not  in  harmony.  I^m  Palmer  v.  Msl- 
Ugan,  2  Am.  Dec.  270;  S.  C,  3  GaL  307,  to  Peopls  v.  Carnal  Apprmsers,  13 
Wend.  371|  the  courts  of  that  state  seemed  to  hold  generally  very  steadily  to 
the  common  law  rale.  Bat  in  PeopU  v.  Canal  Appraisers,  33  N.  T.  461,  lU 
the  authorities  were  critically  reviewed  in  a  remarkably  learned  opinion  by 
Davies,  J.,  and  it  was  decided  that  the  common  law  doctrine  was  not  appli- 
cable to  the  large  fresh-water  rivers  of  this  oontinent»  but  that  grants  border- 
ing on  them  shoold  be  limited  to  the  margin  of  the  stream,  as  in  the  caw  oi 
rivers  subject  to  the  flax  and  reflux  of  the  tide. 

At  this  distance  of  time,  and  owing  to  the  looseness  and  xnaoouacy  of 
expression  of  many  of  the  cases,  it  seems  impossible  to  determine  with  cer- 
tainty what  was  the  real  ground  of  the  origin  of  the  rule  holding  that  the 
beds  of  navigable  rivers  in  which  the  tide  ebbed  and  flowed  belonged  to  the 
king.  Was  it  because  they  were  navigable,  and  was  the  ebb  and  flow  of  tiie 
tide  merely  recognised  as  notorious  evidence  of  navigability  T  Or  was  it  for 
the  reason  that  they  were  deemed  to  be  part  of  the  sea»  of  which  he  was  the 
lord,  because  it  was  necessary  for  the  defense  of  his  kingdom,  and  beoause  he 
^only  could  m^infAin  his  right  there  T  It  is  certain  that  some  of  the  eailiert 
jmtiiorities  put  the  king's  proprietorship  of  the  beds  of  navigaUe  tide-vater 
jitreams  upon  the  latter  ground.  It  was  not  because  such  rivers  were  navi- 
.^ble  that  the  king  waa  said  by  these  authorities  to  own  them,  bat  be- 
«cause  they  were  merely  arms  of  the  sea.  In  other  words,  they  lodrad  upon 
the  ebb  and  flow  of  the  tide  not  merely  as  a  badge,  sign,  or  test  of  navigahil- 
ity,  but  as  a  distinguishing  and  essential  characteristio  of  "royal  riven.** 
Thia  aeems  to  be  8ir  Matthew  Hale*s  opinion.  In  his  f smoos  trestise,  Ik 
Jure  Maris  et  Braehiorum  tjusdem,  Harg.  Law  Tracts,  10,  he  distinctly  layi 
it  down  that  rivers  in  which  the  tide  ebbs  and  flows  b^cng  to  the  kiaSi 
because  they  are  looked  upcm  as  a  part  of  the  sea»  and  the  king  is  said  to  be 
lord  of  "that  great  waste.*'  So  in  the  leading  case  of  the  Fishery  cftke 
Banne,  Davies,  56,  it  is  said  that  sach  rivers  are  the  property  of  the  kiqg, 
because  they  are  part  of  the  sea.  The  reason  in  thus  expressed  in  the  quaint 
law  French  of  the  folio  report:  "  Ilyad  S  kinds  de  rivers,  navigable  ft  vitni 
navigable  Chescun  navigable  river  cy  hanlt  que  la  merfiow  et  rtjiow  tstt^f^ 
ftgale,  et  lapisoarie deeeoest  asuBy  piseasie royaU,  et  appent  alroffif^r 
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mi9  e» eketcim  auier  fioerntaU €t em U  pIteaHt  4t  HArhtrUa 
€9amirQqmepaHeaquM<mtiHtertttdeeonmumdroii,  Lermmmpmr 
fm  k  ref  od  imitnti  im  tki  mmrigabia  riwer  <y  hamU  ftw  to  mtrjhw  H  rff/om  mB 
«»,  ai  fmr  ceo  fiM  tkirieerpartkipaie  del  nahtre  del  mer  tieeldU  Ireuke  del 
•er  Uud  aeawU  gue  el  JUno. "  NftTigptblo  men  in  which  the  tide  does  not  ebb 
end  flow  are  epoken  of  by  Sir  Matthew  Hale  as  pnblio  riyers  in  which  the 
king  and  his  sabjeois  have  a  ii^t  of  passaget  but  he  does  not  seem  to  think 
thai  thej  ought  to  belong  to  the  king  for  that  reason.  Indeed,  there  appesrs 
to  be  no  greater  reason  why  the  bed  of  a  stream  which  is  navigable  should 
belong  in  fee  to  the  king,  or  to  the  state,  becaose  of  the  pnblio  right  of  way 
over  it,  tiian  that  the  soil  of  a  pnUio  road  should  belong  to  the  state  be- 
caam  of  a  similar  nser. 

Notwitiistanding  the  fact  that  the  oommon  law  doctrine  npon  this  sabjeot 
has  bean  adopted  hy  many  of  the  states;  the  supreme  court  of  the  United 
States  has  been  compelled  to  modify  the  rule  in  reference  to  our  great  rivers 
sad  inland  aeas,  in  the  western  and  north-westem  states:  Railroad  Co,  v. 
Sdutrmar,  7  WalL  272.  The  position  of  the  court  is  well  ascertained  from 
Barwty  v.  Keokuk^  94  U.  8.  324.  Mr.  Justice  Bradley,  speaking  of  the  right 
of  r^szisn  owners  to  accretions,  says:  "By  the  common  law,  as  before  re- 
siaiked,  such  additions  to  the  land  on  navigable  waters  belong  to  the  crown, 
but  aa  the  only  waters  recognised  in  England  as  navigable  were  tide- waters^ 
tbo  rale  was  often  expressed  as  applicable  to  tide-waters  only,  although  the 
teaaon  of  the  mle  would  equally  apply  to  navigable  waters  above  the  flow  of 
the  tide;  that  reason  being  that  the  publio  authorities  ought  to  have  entire 
eontrol  of  the  great  passage  ways  of  commerce  and  navigation,  to  be  exercised 
for  the  pnblio  advantage  and  convenience.  The  confusion  of  navigable  with 
tide  w»fcer,  found  in  the  monuments  of  the  common  law,  long  prevailed  in 
this  eoontry,  notwithstanding  the  broad  difference  between  the  extent  and 
topography  of  the  British  island  and  that  of  the  American  continent.  It  had 
the  iafinenoe  for  two  generations  of  excluding  the  admiralty  jurisdiction  from 
oar  great  riven  and  inland  seas,  and  under  the  like  influence  it  laid  the 
foandation  in  many  statea  of  doctrines  with  regard  to  the  ownership  of  the 
ml  in  navigable  waters  above  tide  water,  at  variance  with  sound  principles 
ef  poblio  policy.  Whether  as  rules  of  property  it  would  now  be  safe  to 
cbai^  thcne  doctrines  where  they  have  been  applied,  as  before  remarked,  is 
for  the  several  states  themselves  to  determine.  If  they  choose  to  resign  to 
tbe  ripazisn  proprietor  rights  which  properly  belong  to  them  in  their  sovereign 
capacity,  it  is  not  for  others  to  raise  objections. 

"In  our  view  of  the  subject  the  correct  principles  were  laid  down  in  Matim 
V.  WoddeU,  16  Peters,  867;  PoUard*e  Leeaee  v.  Hagan,  3  How.  31%  and 
(ToodtiUev.  i:t66e,9Id.  471.  These  cases  relate  to  tide-water,  it  is  true,  but 
they  enunciate  principles  which  are  equally  applicable  to  all  navigptble  waters. 
And  smoe  this  court,  in  the  case  of  the  Qeneeee  Chiefs  12  How.  443;  has  de- 
clared that  the  great  lakes,  and  other  navigable  waters,  above  as  well  as  be* 
lo V  the  flow  of  the  tide,  are,  in  the  strictest  sense,  entitled  to  the  denomination 
of  navigable  waters,  and  amenable  to  the  admiralty  jurisdiction,  there  seems 
to  be  no  sound  resson  for  adhering  to  the  old  rule  as  to  the  proprietorship  of 
the  beds  and  shores  of  such  waters.  It  properly  belongs  to  the  state  by  their 
bherent  sovereignty,  and  the  United  States  has  wisely  abstained  from  ex- 
tending if  it  could  extend,  its  survey  and  grants  beyond  the  limits  of  hi|^ 
vater.  The  cases  in  which  this  court  has  seemed  to  hold  a  contrary  view, 
Aepended,  as  moet  cases  must  depend,  on  the  local  laws  of  the  states  in  whioh 
tbe  lauds  were  situated.  In  Iowa,  as  before  stated,  the  more  correct  rule 
to  have  been  adopted  after  a  moet  elaborate  investigation  of  this  snbieot. 
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The  exhaustive  erftminatian  of  this  question  by  the  sapreme  oonrt  of  Iowa  in 
the  case  of  licMamu  ▼.  Carmiehael,  3  Iowa,  1,  zeallj  leaves  notiiiiig  to  be 
said.  The  precise  point  was  directly  before  the  court;  namely,  whether  the 
title  of  the  riparian  proprietor  extends  below  hi^  wmter  in  the  ICsBsaippi 
river,  and  it  was  decided  that  it  does  not  This  decision  has  been  followed 
by  snbseqnent  cases,  espeoiaQy  the  casd  of  ffaigkt  ▼.  Keokuk,  4  Id.  199,  and 
TomUn  v.  Dubuque  R,  J?.,  82  Id.  106:"  See,  also,  MeOrtady  r.  VhrgSma,  94 
U.  S.  891,  as  to  fishery  rights. 

In  The  MwUeUo,  20  WalL  480,  the  doctrine  was  Applied  to  the  Foxriver, 
in  WisconsiD,  and  here  the  court  gave  a  test  for  determining  "navigifailzty;'* 
that  it  depends  upon  the  fact  whether  the  river,  in  its  natural  state,  is  such 
that  it  affords  a  channel  for  useful  commerce.  These  views  of  the  supreme 
court  will  ultimately  influence  our  courts;  and  in  many  recent  decisioas  they 
are  followed,  as  in  Betuon  v.  Morrow^  61  Ma  845;  Wimxmmn  Bi»»  Co.  v. 
Lyons,  80  Wis.  61.  In  Braaeonv.  i?reMfer,64  IIL^onthe  otiiarhand, 
the  court  refused  to  adopt  the  rule  laid  down  in  Baiiroad  Company  v.  Sekmr- 
tnetr,  holding  it  to  be  in  conflict  with  the  precedents  already  established  in 
that  state,  and  also  with  the  case  of  Jonea  t.  Soulard,  24  How.  (U.  8.)  41. 
The  case  of  Railroad  Company  ▼.  Sehmmidr,  7  WalL  272,  held  that  in  the 
north-west  territory  grants  bounded  upon  rivers  which  had  been  deeboed  by 
congress  to  be  public  highways  forever,  and  which  had  been  meanderad  and 
thrown  out  of  the  public  surveys,  should  be  limited  to  the  maigin  ol  the 
water.  The  decision  seems  to  be  put  upon  the  ground  that  by  the  acts  of 
congress,  and  by  the  subsequent  meandering  of  ti&ese  streams,  and  their  ex- 
clusion from  the  govenunent  surveys,  the  beds  of  the  streams  sie  exoqrtod 
from  the  grants  to  the  riparian  proprietors.  The  logical  result  of  this  doc- 
trine would  seem  to  be  that  in  such  cases  the  beds  so  excepted  aremerdy 
unsurveyed  and  ungranted  public  lands,  and,  therefore,  belong  to  the  general 
government,  and  not  to  the  state.  The  late  decision  in  Barney  v.  Keokuk, 
94  U.  S.  824,  already  referred  to,  indicates,  however,  that  the  supreme  court 
will  hold,  when  called  upon,  that  the  beds  of  navigable  rivers,  shove  tide 
water  as  weU  as  below,  belong  to  the  state  in  which  they  lie. 

HiOH  OB  Low  Watsb  Mask. — ^There  is  some  ccnfusicn  in  the  cases  as  to 
whether  grantees  of  lands  on  tide  water  streams  take  to  hi|^  or  low  water- 
mark. The  American  editors  of  Smith's  Leading  Oases,  in  their  note  to 
Dovaston  ▼.  Payne,  2  Vol.  224,  say  that  the  riparian  owner  takes  to  lo«^ 
water  mark.  There  are  some  cases  to  this  efiect  also:  O^FaUon  ▼•  Daggett^  4 
Ma  848;  Sherlockv.  BainbHdge,  41Ind.  86;a  C,  18  Am.  Bepi  8QS;  MartUt 
V.  Nonce,  8  Head.  649;  BuUoekr.  WUeon,  2Porter,  447;  see  also  OZwuii/ v. 
Bums,  48  N.  H.  609.  But  tiie  common  law  rule  certainly  was  that  tbeahon 
between  high  and  low  water  mark  belonged  to  the  king;  and  this  is  the  doc- 
trine of  many  of  the  cases:  MeManus  v.  Carmikthael,  8  Iowa,  1;  Mumrw 
Hershey,  42  Iowa,  856;  Mayor  ▼.  Eslava,  9  Porter,  601;  Oougk  t.  Bdl,  1  Zib. 
160;  Stevens  ▼.  Paterson  etc.  B.  B,  Co.,  6  Vroom,  587;  Stover  t.  Jadt,  60 F^ 
St  889;  AUy-general  v.  Delavnre  etc  B.  B.  Co.,  27  N.  J.  Bq.  1;  AUyi/es- 
v.  Chambers,  27  Eng.  L.  Ac  Eq.  242;  Dutton  r.  Strong,  1  Black.  (U.  &);  Taiei 
V.  MUwaukie,  10  WalL  497;  Hale*s  Treatise,  ^'De  Jure  Maris/'  Haig.  Uv 
Tracts,  10  et  seq.  The  correct  doctrine  seems  to  be  accurately  stated  in 
Stover  V.  Jack,  60  Pa.  St  339,  where  it  was  held  that  a  riparian  grantee  takes 
an  absolute  title  to  high  water  mark  and  a  qualified  ri^t  to  low  wakt 
mark.  This  is  stated  to  be  the  law  also  in  Dutton  v.  Strong,  1  Black,  U.  S. 
25,  where  it  was  decided  that  although  the  riparian  proprietor  does  not  Ab- 
solutely own  the  shore,  still  he  has  an  exclusive  right  to  build  a  privste 
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<r  pnblio  wharf  bdow  high  water  marie  in  front  of  his  pramiiMr  So  in 
JTnaKT  T.  Htnheg^  42  Iowa»  SSft.  In  Sieves  r.  Patermm  «fe.  JL  it  Co.,  6 
Vioan,  687,  it  iaaaid  that  tho  right  of  the  riparian  proprietor  to  hoildwharrw 
or  oUftsr  eiectiaiia  on  the  ahore  helow  hi|^  water  mari:  ia  a  mere  rerooaUe 
lieeDee  from  the  state,  which  is  the  owner  of  the  shore,  and  that  thia  lioenae 
<ioes  not  heoome  absolute  until  it  haa  been  executed.  In  Maasachnaetts  the 
npsrian  owner^s  ri^t  extends  to  low  water  under  the  oonstmotion  giren  bgr 
tiw  courts  of  that  state  to  the  colonial  ordinance  of  1641,  and  under  imme- 
morial usage:  Siorer  ▼.  Freeman,  4  Am.  Dec  156;  S.  C,  6  Mass.  436;  Ingram 
ham  T.  WStmmm,  4  Pick.  268.  By  immemorial  custom  alM>  riparian  grants 
IB  Cooneeticat  extend  to  low  water  mark:  Ecui  Haven  v.  Hemmmgwof,  7 
Conn.  186.  But  where  the  question  is  one  of  jurisdiction  between  two  states, 
karing  a  rirer  as  a  common  boundaiy,  the  rule  seems  to  be  that  if  the  riyer 
origiBally  helooged  to  one  of  them,  and  there  is  no  special  convention  to  the 
coniiaiy,  the  jurisdiction  of  the  other  will  extend  to  low  water  mark  on  its 
(wu  side.  Hence  as  between  Viiginia  and  the  states  formed  out  of  the  north- 
vest  territoiy,  low  water  mark  on  the  Ohio  side  of  the  Ohio  river  is  the 
booadary:  HandUy  v.  Anthanp,  5  Wheat  374;  Oamer's  Caae.  8  Gratt  666; 
AoIAt.  Hubbard,  8  Ohio  St  243. 

AuzNAnoN  OF  Bed  of  Riybb. — The  opinion  which  aeema  to  have  been 
CDtertained  in  the  principal  case  by  Kirkpatrick,  0.  J.,  that  the  property  of 
t^  king  in  the  beds  of  ports,  bays,  arms  of  the  sea,  and  rivers  in  which  the 
tide  ebbs  and  flows,  is  of  such  a  nature  that  it  cannot  be  alienated,  and  that 
itii  equally  inalienable  in  the  hands  of  the  state,  as  the  successor  of  the  king, 
ii  declared  unsound  in  Qough  v.  BtU,  1  Zab.  160;  S.  O.,  2  Id.  466;  T<>um9eni 
r.  ^rowB,  4  Id.  87,  where  it  is  decided  that  such  property,  as  well  as  the  ex- 
doiive  rig^t  of  fishing  in  such  waters,  may  be  granted  by  the  legislature, 
fcoverer  the  common  law  rule  may  have  been  as  to  alienation  by  the  king. 
And  in  Oomgh  ▼.  BeU,  2  Zab.  466^  it  waa  aaid  that  even  at  common  law,  prop- 
erty and  rights  of  this  kind  could  be  granted  by  parliament 

Pbopxktt  in  Otsteb-bsd. — ^In  FleH  v.  Hegenuin,  14  Wend.  42;  it  was  de- 
cided that  oysters  are  subject  to  similar  rules  to  those  applied  to  animals/gra 
Mteiw,  and,  therefore,  that  one  who  plants  oysters  in  a  common  fishery,  and 
■takes  them  ofi^  will  be  held  to  have  reclaimed  them,  and  to  have  acquired  an 
exdosive  property  in  them,  so  that  he  may  maintain  trespass  against  one  who 
resiovea  them.  But  in  Brineherkqf  y,  Starkine,  11  Barb.  249,  it  waa  decided 
spaa  the  authority  of  the  principal  case,  that  one  who  planta  oysters  opposite 
the  land  of  another,  aoquirea  no  property  in  them.  In  MeCready  v.  Virginia, 
MU.  8.  391,  the  right  to  oyster  beds  in  navigable  watera  waa  considered. 
Hera  it  is  held  that  paramount  to  the  right  of  navigation  each  state  owns 
tiurbeds  of  all  tide  waters  within  its  jurisdiction,  and  may  appropriate  them 
to  be  used  by  its  citizens  aa  a  common  for  taking  and  cultivating  fish,  if  nav* 
igitian  be  not  thereby  obstructed.  The  right  which  the  citiaena  of  the  atate 
thu  acquire  is  a  property  right*  and  not  a  mere  privilege  or  immunity  ci 
cHismhip. 

PKonBTT  IK  WATKB-oouBas. — ^This  subject  is  examined  at  length  in  the 
Bote  to  Cfardner  v.  Newburgh,  7  Am.  Deo.  62flL 
Sea  Coles  T.  Wadlinqton.  vmL 
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Rooms  v.  Counter. 

(1  Hamiid»  UI.] 

Tauko  pib  Stibpu  (JifDSB  Will.-— When  a  testator,  after  mekn^  oar- 
tain  epecifio  beqneets  and  devises  to  his  ehildren  and  grsadohildzeD, 
directed  the  remainder  of  his  movable  estate  to  be  divided  eqnally  smoog 
his  surviving  children  and  "the  heirs"  of  a  deceased  son,  it  was  held 
that  the  children  of  the  deceased  took  per  dirpe$^  and  not  per  eapUa, 

Ebbob  to  the  common  pleas,  to  reverse  a  jadgment  obtained 
by  Isaac  Oounter,  the  plaintiff  below,  in  an  action  brought 
against  the  defendants,  as  executors  of  the  will  of  Haimanna 
Oounter,  deceased,  to  recover  his  share  of  a  residuary  beqnesi 
made  by  the  will  of  the  testator.  The  said  Isaac  Counter 
claimed  as  one  of  the  children  of  Peter  Connter,  a  deceased  son 
of  the  testatdr.  The  plaintiff  obtained  a  verdict  below,  nnder 
the  instructions  of  the  court,  for  one  fifteenth  of  the  said  reeidu- 
arj  bequest,  whereas  the  defendants  insisted  that  he  was  enti* 
tied  only  to  one  sixtieth  thereof. 

The  facts  are  stated  in  the  opinion. 

Drelinghuysen,  for  the  plaintiffs  in  error. 

Ibrd,  for  the  defendants. 

Bj  the  Court,  EmxpaTBioK,  C.  J.  It  appears  by  the  state  of 
this  case,  and  by  the  inspection  of  the  will  in  question,  that 
Harmanus  Counter,  the  testator,  had  two  sons,  Henry  and 
Peter,  and  five  daughters,  Sarah,  Anna,  Susannah,  Elizabeth, 
and  one  who  married  one  Mandeville,  who  is  now  deceased; 
that  Peter,  one  of  the  sons,  died  before  the  date  of  this  will, 
leaving  ten  children,  who  were  then  living,  and  were  still  living 
at  the  time  of  this  trial;  and  after  making  provision  for  all  the 
surviving  children,  and  having  given  also  the  plantation  on 
which  Peter  had  lived  in  his  life-time  to  two  of  his  sons,  the  tes- 
tator makes  the  following  bequest:  '*  Item,  it  is  my  will,  that 
all  the  remainder  of  my  movable  estate  shall  be  equally  divided: 
that  is  to  say  Henry  Counter,  and  the  heirs  of  my  son  Peter 
Counter,  Anna  Boome,  Susannah  Berry,  Elizabeth  Dodd  and 
Sarah  Counter."  And  the  question  is,  whether  the  children  of 
Peter,  under  this  bequest,  shall  take  per  stirpes  or  per  capita,  or 
in  other  words,  whether  the  whole  ten  shall  take  their  father's 
share  only,  being  the  one  equal  sixth  part,  or  whether  each  of 
them  shall  take  an  equal  share  with  Henry  and  his  sLsters?  In 
the  one  case,  the  plaintiff  would  be  entitled  to  the  one  fifteenth 
part  of  this  remainder,  and  in  the  other,  to  the  onesiztietb 
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put  only.  And  if  we  were  not  a  little  perplexed  with  the  eaaea 
in  the  books,  I  think  we  ahonld  have  no  difficulty  in  deciding 
this  question. 

In  the  case  of  Blackler  y.  WM,  2  P.  Wms.  883,  that  npon 
which  the,plaintiff  principally  relies  for  a  distribution  per  capUa. 
Tbat  case,  howcTcr,  differs  from  this  in  its  circumstances,  and 
in  the  words  of  the  bequest.  There  the  testator  bequeaths  the 
surplus  of  his  personal  estate  ''  equally  to  his  son  James  and  to 
his  son  Peter's  children,  to  his  daughter  Traverse's,  and  to  his 
dangfater  Webb's  children,  and  his  daughter  Man."  And  the 
lord  chancellor,  after  much  doubt,  determined  that  the  division 
Bhould  be  per  capita,  and  that  each  of  the  children  of  the  testa- 
tor's son  Peter,  and  of  his  daughter  Webb,  should  take  an 
equsl  share  with  his  son  James  and  his  daughters.  Traverse  and 
Hao.  The  reason  given  is,  that  the  grandchildren  could  not 
take  under  the  statute  of  distribution,  or  in  allusion  thereto,  be- 
cause the  testator's  daughter  Webb  was  still  living,  and  so  her 
children  could  not  represent  her. 

The  very  ground  upon  which  this  case  was  determined,  there- 
fore, does  not  exist  in  the  one  before  us,  for  here  Peter  was 
dead  before  the  making  of  the  will;  and,  besides,  the  bequest 
is  not  to  the  children  of  Peter,  but  to  his  heirs,  a  term  which 
always  carries  with  it  the  idea  of  representation,  which  the  term 
children  does  not  do. 

In  the  case  of  PkiUips  v.  Oarth,  3  Brown  Ch.  64,  Buller, 
jostiee,  sitting  for  the  lord  chancellor,  seems  to  recognize  this 
case  of  Bladder  v.  Wehb  as  good  law,  and  to  found  his  opinion 
piindpally  upon  it,  and  he  decrees  accordingly.  But  there  was 
an  appeal  to  the  lord  chancellor  and  finding  upon  the  argu« 
ment,  that  he  leaned  much  the  other  way;  the  cause  was  com- 
promised by  the  parties,  with  the  advice,  no  doubt,  of  the  able 
connsel  who  advocated  the  cause. 

The  truth  is,  that  this  decision  in  the  case  of  Bladder  v.  Webb^ 
ihongh  made  by  no  less  a  man  than  Lord  Ohancellor  King,  is, 
in  itself,  a  very  extraordinary  decision,  and  such  a  one  as  I  think 
vould  hardly  be  made  by  any  court  at  this  day.  It  is  some- 
what shaken  by  the  case  of  PhUlips  v.  Garth,  above  cited;  and, 
to  make  the  most  of  it,  it  can  give  the  rule  only  in  cases  exactly 
like  itself;  an^  of  these,  the  one  before  us,  as  has  been  shown, 
is  not  one. 

When  we  get  ourselves  completely  disentangled  from  this 
ttse,  and  when  we  consider  that  the  testator  had,  in  his  life-time 
given  to  each  of  his  sods  a  plantation  for  bis  use  and  occupa- 
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tion;  that  hj  ttuB  will  he  devised  to  his  eon  Henxy  the  ona 
which  he  had  givea  to  him,  and  to  two  of  the  sons  of  his  son 
Peter,  the  one  which  he  had  given  to  him,  and  made  other 
equivalent  provisions  for  his  daughters,  and  then  directs  thst 
the  remainder  of  his  movable  estate  shall  be  eqnalljr  divided 
between  his  son  Henij  and  the  heirs  of  his  son  Peter,  and  hia 
surviving  daughters.  When  we  consider  the  plain  siniple 
meaning  of  the  words  of  this  bequests^  in  the  order  in  which 
thej  stand,  and  the  manifest  intention  of  the  testator,  to  be 
deduced,  as  well  from  the  circumstances  of  the  case  as  from  the 
words  themselves,  I  think  we  cannot  hesitate  to  say,  that  the 
children  of  Peter  are  to  take  per  stirpes,  as  the  repreeentativeB 
of  their  father,  and  not  per  capita;  and,  of  course,  that  this 
plaintiff  being  one  of  those  children,  is  entitled  to  one  tenth 
part  of  one  sixth  part  of  the  said  remainder  only,  and  not  to 
one  fifteenth  of  the  same. 
This  judgment,  therefore,  must  be  reversed. 

BosssLL,  J.,  concurred. 

FoBD,  J.,  having  been  the  presiding  judge  below,  gave  no 
opinion. 

IxkSmUhT.  Cmiii^SDatoh,  846^  S47;  iStoto  t.  2^,  1  Sloek.  ISO^  US; and 
Fisker  ▼.  SkiUman,  8  0.  E.  Graen,  229,  290^  the  peooliar  pnmtioni  of  tins 
will  in  thii  case  are  aaid  to  take  it  out  of  the  general  mle  that  where  a  gift  ia 
to  the  children  of  aeveral  peraona  or  to  a  certain  penon  and  the  duldm 
of  aoertain  other  person,  or  the  brothera  and  aiateri  of  a  certain perMn,  they 
take  per  capita  and  not  per  tUrpu.  These  cases  all  recognise  BiadtUr  ▼. 
Webb,  2  P.  Wms.  883,  as  good  authority  on  this  point,  notwithstaDdiag  the 
donbt  of  its  sovndness  expressed  by  Kirkpatriok,  G.  J.,  Mpra,  and  tiiey 
distingnish  Rooms  ▼.  OowUer,  from  that  ctme,  from  the  fact  that  in  GovntBr'b 
will  the  word  "heirs"  is  used  instead  of  "children,'*  and  that  there  are  other 
ezprewions  also  indicating  that  the  teatatot^s  manifest  intentioii  waa  that  ths 
children  of  his  deceased  son  shonld  only  take  their  &ther'a  ahara.  Li  Sittu 
▼.  Tilly,  I  Stock.  136,  special  stress  is  laid  on  the  use  of  the  word  "hshs," 
whichisheldtobeawordof  inheritance,  while  "  children"  is  a  wovd  of  per- 
ohaae.  The  mle  for  the  oonstmotion  of  wiUa  in  esses  of  this  aoti^  is  Isaasd* 
ly  examined  in  Maebui  v.  Uaeknei^  9  C  £  Green,  277. 


Perrimb  V.  Pbrrins. 

j 

[1  HAZemn,  188.] 


Lmor  TO  Wm  Abatxs  Whsn.— Whers  a  testator  gave  hia  wife  a  hp^ 
in  lien  of  dower,  having  no  dowable  estate  either  then  or  afberwaid^sad 
there  waa  not  snffieient  property  to  pay  all  the  Isgaciea,  it  waa  held  thai 
the  wife's  legacy  mnst  abate  with  the  rest;  and  that  the  fsot  that  theit 
waa  no  dowable  estate  at  the  making  of  the  will,  or  aftarwarda,  eonM 
be  proved  dehor$  the  wilL 
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Ebioe  to  the  oommon  pleas  to  reyerae  a  judgment  obtained 
against  TTi^nnAli  Perrine,  the  plaintiif  below,  in  an  action  on  the 
case  brought  bj  her  against  the  executors  of  her  deceased  has- 
bsnd,  Peter  Perrine,  to  recover  a  legacy  left  her  bj  his  wilL 
The  facts  are  ataied  in  the  opinion  of  the  chief  jnstioe. 

EamUUm,  for  the  plaintiff  in  error. 

Wood,  for  the  defendant  in  error. 

EisKPiTBioK,  G.  J.  Peter  Perrine,  the  testator,  in  and  by  his 
last  vUl  and  testament,  gives  and  bequeaths  as  follows,  via: 
"Lnprimw^  I  give  and  bequeath  unto  mj  well-beloTcd  wife, 
Hannah,  all  the  articles,  goods  and  furniture  that  I  received 
with  her  after  our  marriage;  likewise,  the  sum  of  three  hun- 
dred dollars;  the  said  goods  and  furniture  to  be  delivered  to 
her  immediately  after  my  decease,  and  the  said  sum  of  money 
to  be  paid  to  her  within  three  months  after  my  decease;  all  the 
above-mentioned  property,  and  the  said  sum  of  money,  I  give 
and  bequeath  unto  her,  my  said  wife  Hannah,  provided  she  shall 
accept  the  same  in  lieu  of  her  right  of  dower,  and  not  other- 
rae." 

"Item.  I  give  and  bequeath  unto  my  son  Enoch,  his  heirs 
and  assigns  forever,  all  the  lands  now  owned  by  me,  together 
inth  all  the  residue  of  my  movable  property  of  eveiy  descrip- 
iioD  not  before  bequeathed,  provided  he  shall  pay  the  several 
iiima  of  money,  as  is  hereafter  directed." 

Then  he  gives  to  his  seven  daughters,  and  the  children  of  a 
deceased  daughter,  fifty,  dollars  each,  to  be  paid  within  one 
fear  after  his  decease;  and  directs  that  his  son  Enoch  shall  pay 
all  his  just  debts,  funeral  expenses,  the  costs  of  executing  his 
^,  and  also  all  the  several  sums  of  money  I  have  given  and 
bequeathed  unto  my  wife,  children,  grandchildren,  as  is  above 
directed. 

It  is  admitted  by  both  parties  that  the  testator,  neither  at  the 
time  of  nmking  his  will,  nor  at  any  time  afterwards,  was  seised 
or  poeaeased  of  any  estate  of  inheritance  whereof  his  wife  could 
be  endowed;  and  that  Euocli,  the  son,  has  never  received  for 
bis  own  use  any  estate,  either  real  or  personal,  under  the  said 
^ill;  for  that  the  estate  which  the  testator  had  in  the  lands  of 
which  he  was  possessed  when  he  made  the  will,  and  which  it  is 
rappoeed  he  intended  to  devise  to  his  said  son,  was  a  tenancy 
bj  the  courtesy  only.  These  facts  thus  admitted  to  be  made 
part  of  the  case,  if  they  might  be  proved  by  evidence  deJunraihe 
viU  in  a  court  of  oommon  law,  but  not  otherwise.    It  is  admit- 
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ted»  also,  ibat  the  penonid  estate  of  the  testator  is  not  sullicient 
to  pay  all  the  legacies  bequeathed.  And  the  question  is, 
whether,  upon  this  state  of  the  facts,  the  legacy  of  three  hnn-* 
dred  dollars,  bequeathed  to  the  wife,  shall  abate  in  propoftion 
to  the  other  legacies?  And  if  the  court  shall  be  of  opinion 
that  it  shall  abate,  then,  by  the  agreement,  judgment  is  to  be 
entered  for  the  defendants,  with  costs;  and  if  not,  then  for  the 
plaintiff  for  one  hundred  and  sixty-one  dollars  and  ninety  cents, 
with  costs. 

In  the  case  of  Blower  y.  Morret^  2  Yes.  420,  Lord  Chancellor 
Hardwicke,  after  taking  a  view  of  the  cases  upon  this  subject, 
says,  in  substance,  that  a  bequest  being  prefaced  by  the  word 
i7jyprimi8,  or,  in  the  first  place,  or  the  legacy  being  made 
payable  immediately,  or  out  of  the  first  moneys  received,  or  at 
a  time  certain  and  short,  leaving  other  legacies  to  be  paid  after 
the  year,  as  the  law  is,  or  at  a  more  distant  day,  or  such  other 
modes  of  expression,  does  not  give  such  legacy  a  preference,  or 
exempt  it  from  a  proportionable  abatement,  in  case  of  a  defici* 
ciency  of  assets.  And  he  says  further,  in  the  same  case,  that 
though  the  general  principle  be,  that  a  legacy  given  in  lieo  of 
dower  shall  not  abate,  as  was  settled  by  Lord  Ohancellor  Cow* 
per,  in  the  case  of  Burridge  v.  Bradyl,  1  P.  Wms.  127,  yet  that 
the  application  of  this  principle  may  depend  upon  facts  eon* 
nected  with  the  bequest.  If  the  wife  at  the  time  of  making  the 
will  was  entitled,  or  had  an  iuchoate  right  to  any  dower,  or 
third  out  of  the  testator's  estate,  the  legacy  given  in  lien  thereof 
would  have  a  preference,  and  would  not  abate,  for  that  the 
bequest  in  that  case  was  setting  a  price  upon  the  dower;  and, 
if  the  widow  thought  fit  to  take  it,  it  became  the  purchase  of  a 
dower  on  her  part,  at  a  fixed  price,  and  so  was  not  bound  to 
abate  in  proportion  to  other  legacies,  because  it  was  a  merito- 
rious consideration  given  by  her,  and  not  a  voluntary  bounty 
or  favor  from  the  testator.  But  if  she  has  no  such  title  or  in* 
choate  right,  as  if  she  had  a  jointure  in  bar  of  dower  before  the 
making  of  the  will,  it  would  be  otherwise.  And  in  such  cases, 
the  legacy  being  expressed  to  be  in  lieu  of  dower,  it  is  but  a 
closing  of  everything,  and  the  words  are  words  of  course,  and 
amount  to  nothing  if  she  was  not  entitled  to  dower. 

We  might  trace  the  same  doctrine  down  chrough  the  English 
reporters  of  a  later  date,  but  as  they  are  no  evidence  of  the  lav 
in  this  court,  it  would  be  improper  to  do  so.  This  decision  of 
Lord  Hardwicke  settles  the  law  upon  the  case  before  us,  in  all 
its  parts.     And  even  if  his  opinion,  and  his  settling  the  laH 
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npon  this  Isoais,  were  of  less  aafchorify  than  they  are,  the  plain 
pcinciplee  of  common  sense,  I  think,  wonld  conduct  every  re-^ 
fleeting  man  to  the  same  condnsion. 

And,  if  this  be  so,  there  certainly  can  be  no  doubt  bot  that 
the  fftct  of  the  widow's  having  no  title  or  right  inchoate,  at  the 
time  of  the  making  of  the  will,  or  afterwards,  may  be  made  out 
bj  the  evidence  dehors  the  will.  This  is  a  matter  which  cannoi 
in  the  conmion  course  of  things  appear  upon  the  face  of  the  will, 
and,  therefore,  if  proved  at  all,  it  must  be  by  evidence  dehors. 
And  to  say  that  the  application  of  the  testator's  estate  in  the 
payment  of  legacies  shall  depend  upon  this  fact,  and  yet  that 
this  &ct  shall  not  be  proved,  would  be  an  absurdity,  which  the 
law  never  can  countenance.  And  as  to  the  second  topic  of  ar- 
gument, to  wit,  that  these  legacies  to  the  children  and  grand- 
duldren  are  charged  upon  the  residue  of  the  estate  given  to 
Enoch,  after  the  legacy  to  the  wife  is  paid,  the  fact  is  not  so; 
the  words  of  the  will  will  not  bear  that  construction.  The  legacy 
to  the  wife  is  as  much,  and  as  expressly  charged  upon  this  resi- 
due giyen  to  Enoch,  as  the  legacies  to  the  children  and  grand- 
cbildren.  And  though  it  be  true,  that  if  it  be  charged  upon  a 
residue,  and  it  should  turn  out  that  there  should  be  no  residae, 
the  legacy  must  fail;  yet  if  several  legacies  be  charged  upon  a 
residae,  and  it  should  be  insufficient  to  pay  them  all,  then  they 
most  be  paid  pro  rata,  as  far  as  it  will  reach,  and  that  is  the 
case  here. 

I  am  of  opinion,  therefore,  that  the  judgment  of  the  court  of 
common  pleas  must  be  affirmed,  and  Uiat  by  the  agreement  of 
the  parties,  judgment  must  be  entered  for  the  defendants,  with 
»sta. 

BossELL,  J.  Peter  P^rxine,  supposing  himself  the  owner  of 
nal  estate,  devises  it  to  his  son  Enoch.  To  his  widow  he  leaves 
'' his  household  furniture,  to  be  delivered  immediately;"  then 
a  legacy  of  *'  three  hundred  dollars,  to  be  paid  in  three  months," 
in  lieu  of  dower.  To  his  daughter,  three  hundred  dollars, 
charged  on  the  real  estate  he  left  Enoch.  It  appears  he  was 
only  tenant  by  the  courtesy  of  the  land  left  to  his  son,  and  that 
he  had  no  other  real  estate.  The  widow  took  possession  of  the 
fomitore,  and  the  remainder  of  the  personal  estate  would  be 
wholly  swallowed  up  by  the  payment  of  the  legacy  left  her,  and 
&e  testator's  children,  male  ^d  female,  would  be  left  without 
a  dollar  of  estate.  The  question  is,  does  the  legacy  of  three 
handred  dollars  left  the  widow  abate  proportionably  with  that 
IbU  the  daughter;  or  is  it  of  thai  description  called  a  specific 
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legacy,  which  most,  at  all  eyentB,  be  first  paid,  if  asseis  aie 
found  to  enable  the  executor  to  pay  it.  It  is  urged  that  this  ia 
a  specific  legacy,  in  lieu  of  dower,  which  is  always  favored,  as 
well  as  those  in  lieu  of  a  debt;  and  that  the  testator's  will  is  to 
take  effect  actsording  to  his  understanding  at  the  time,  and  can- 
not be  affected  by  his  mistake  in  the  amount  of  hia  property. 

Legacies  are  general  or  specific.  "  The  former  shall  ahate  in 
proportion,  notwithstanding  a  direction  in  the  place  or  time  of 
payment.  But  it  may  be  otlierwise  on  a  strong  intent;  or  if  it 
is  a  purchase  of  dower,  and  the  wife  entitled  to  dower:"  1 
Bridgeman's  Index,  572;  1  P.  Wms.  778.  "If  one  grant  an  an- 
nuity out  of  the  manor  of  Dale,  to  which  he  had  no  title,  though 
it  would  not  be  a  charge  upon  the  manor,  yet  it  would  be  good 
against  the  person."  For  the  main  intent  of  the  testator  waa 
to  give  a  legacy  to  J.  S.,  the  legatee  shall  have  it,  one  way  or 
the  other,  out  of  the  land  or  the  personal  estate.  A  specifio 
legacy.  Lord  Hardwicke  says,  1  Atk.  417,  **  is  a  bequest  of  a 
pa^cular  chattel,  distinguished  from  all  others  of  the  same 
kind,  as  a  horse,  a  silver  cup,  money  in  a  certain  chest,"  etc. 

The  general  principle  then  is,  that  legacies  abate  proportion- 
ably  when  there  is  not  assets  to  satisfy  the  whole  with  the  ex- 
ception of  specific  articles,  or  where  it  is  for  the  purchase  of 
dower,  when  the  widow  is  entitled  to  dower.  This  legacy  of 
three  hundred  dollars  to  the  wife,  who  was  not  entitled  to  dower, 
must  be  considered  a  general  legacy,  and  she  is  not 
to  more  than  a  ratable  proportion  with  the  other  legatees. 

FoBD,  J.,  concurred. 


DioKERsoN  V.  Robinson. 

[1  Halrbd,  196.] 

Acnov  AoAnrsT  Admivistratobs — ^Plbadino. — Sxnoe  the  power  of  admia» 
traton  is  strictly  joints  they  mnrt  be  sued  jointly,  and  plead  joiaUy,  and 
no  ■eyeral  judgment  can  be  taken  against  them*  Henoe^  if  aooh  Judg- 
ment be  taken  it  is  wholly  void,  and  the  non-payment  of  it  it  no  Ueaeh 
of  the  administration  bond. 

Cbsdhob  Suing  on  Administbation  Bohi>. — A  creditor  of  an  intestate  csa- 
not  sue  on  an  administration  bond,  and  assign  as  a  breach  thereof^  tbs 
non-payment  of  his  debt,  even  though  he  has  obtained  a  jadgmentagsissl 
the  administrator  upon  which  a  devaatavU  has  been  returned.  He  bis7» 
however,  sue  on  the  bond,  and  allege  as  a  breach  the  not  rendering  a  true 
and  just  inventory  or  account,  or  that  there  has  not  been  administrato 
according  to  law,  but  the  judgment  will  not  be  for  his  own  dsU|  but  fof 
the  whole  penalty. 
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Tarn  opinion  of  the  oliief  josfcioe  fltates  the  oaee. 
JRnaey,  for  the  phdntiifB. 
Jtffien,  for  the  defendants. 

SnsPATBioK,  O.  J.  This  is  a  ease  settled  by  the  peitiee»  and 
has  been  twice  argued.  The  facta  stated  are  these,  that  is  to 
Bsy:  1.  November  8, 1807,  Ann  Bobinson  and  Henry  Freas 
hsTing  been  appointed  administrators  of  Samuel  Bobinson^  de* 
ceased,  together  with  Bobert  Yan  Hater  and  Howell  Powell,  as 
their  snreties,  executed  this  bond  to  the  ordinary  in  the  penal 
sum  of  ten  thousand  dollars,  conditioned  for  the  due  adminis- 
tzation  of  the  estate  in  the  usual  form. 

1  March  11,  1807,  Samuel  Bobinson,  the  intestate,  and 
Joseph  Bobinson,  had  given  their  joint  and  several  bond  to 
Ebeneaer  Oasldll  and  John  Jones,  in  the  penalty  of  one  thou« 
and  dollars,  conditioned  for  the  payment  of  five  thousand  dol- 
lars with  interest. 

8.  In  December  term,  1819,  Ann  Bobinson  and  Heniy  Freaa 
made  a  settlement  of  their  accounts,  as  administrators,  in  the 
aiphans*  court  of  the  county  of  Salem,  upon  which  there  was 
found  in  their  hands  the  sum  of  two  thousand  three  hundred 
and  seventy-eight  doUars  and  fifty-nine  cents. 

4.  In  March  term,  1812,  Heniy  Freas  settled  his  separate  ac- 
oonnt  of  the  said  administration  in  the  same  court,  upon  which 
it  was  found  that  there  was  due  to  him  from  the  said  estate,  the 
sum  of  four  hundred  and  forty  dollars  and  nineteen  cents.  It 
is  supposed  this  is  his  account  of  the  balance  found  in  the  hands 
of  the  administrators  on  the  settlement  of  1807. 

6.  In  September  term,  1816,  John  Jones,  who  had  survived 
Ezeldl  Oasldll,  having  first  demanded  the  payment  of  his  bond 
from  the  said  administrators,  and  the  same  having  been  refused, 
and  having  thereupon  prosecuted  his  suit  for  the  recovery 
thereof,  obtained  a  judgment  in  the  same  court  against  the  said 
Ann  Bobinson  and  Henry  Freas,  as  administrators  as  aforesaid, 
for  the  sum  of  three  hundred  and  eighty-two  dollars  and  ninety- 
tliree  cents.  This  judgment  was  obtained  and  entered  in  this 
wise,  that  is  to  say,  the  action  was  commenced  by  summons, 
opon  which  Henry  Freas  was  returned  summoned,  and  Ann 
Bobinson,  non  est  inverUus.  Henry  Freas  pleaded  separately 
for  himself,  plene  admimstravU,  and  by  the  jury  it  was  found  for 
bim,  and  the  sum  due  to  the  plaintiff  upon  his  bond,  was  found 
to  be  three  hundred  and  eighty-two  dollars  and  ninety-three 
eents,  upon  which  judgment  was  entered  against  him,  Freas,  of 
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goods  quando  aociderini,  and  against  Ann  Bofamson,  who  bad 
neither  been  summoned  nor  appeared,  of  the  goods  of  the  in- 
testate,  8i,  el  si  nan  tunc,  etc.,  the  costs  of  her  own  proper  goods. 
Execution  was  duly  issued  upon  this  judgment  against  Ann 
Itobinson  and  returned  nulla,  etc. 

6.  Then  this  action  is  brought  by  Jones,  by  the  permiseion  of 
the  ordinary,  upon  the  administration  bond,  to  recoTer  the 
amount  of  this  judgment;  and  the  only  breach  assigned,  to 
which  the  facts  admitted  have  any  relation,  is,  that  the  said  ad- 
ministrators have  not  paid  the  said  judgment 

Upon  this  case,  I  obserTO,  that  the  course  of  proceeding  has 
been  altogether  misconceived,  for,  1.  In  the  first  place,  though 
it  is  well  settled  that  co-executors  are  not  liable  for  the  waste  of 
each  other,  and  that,  therefore,  each  may  plead  separately  and 
specially  to  show  this  matter  and  to  exonerate  himself,  yet  it  is 
not  so  with  co-administrators;  their  power  is  joint  only,  and 
not  joint  and  several,  like  that  of  co-executors;  they  must  act 
jointly;  they  must  sue  and  be  sued  jointly;  they  must  appear 
and  plead  jointly;  or  if  one  only  be  summoned,  and  the  other 
returned  nan  est  inventus,  he  that  is  summoned  may,  and  indeed 
must,  by  statute,  plead  for  both,  but  the  plea  must  be  joint, 
and,  therefore,  the  judgment  for,  or  against  them,  must  be  in 
their  joint  capacity.  The  waste  of  one  is  the  waste  of  all,  bo 
far  at  least,  as  relates  to  creditors  and  next  of  kin;  their  reme- 
dies against  one  another  is  a  different  thing. 

It  has  been  insisted  with  some  degree  of  zeal,  in  the  aiga- 
ment,  that  though  this  may  be  the  ancient  principle  contained 
in  the  books,  yet  that  principle  is  altered  by  our  act  of  March 
2, 1795,  entitled  *'an  act  concerning  executors,  and  the  adnun- 
istration  and  distribution  of  intestates*  estates."  In  the  eighth 
section  of  the  act  it  is  said,  **  that  all  administrators,  of  what- 
ever kind  or  description  they  may  be,  shall  have  actions  to 
recover,  as  executors,  the  debts  due  to  the  person  deceased, 
and  shall  answer  to  others,  to  whom  such  deceased  person  wu 
holden  or  bound,  in  the  same  manner  as  executors  shall  answer, 
and  shall  be  accountable,  as  executors  be,  in  case  of  testament, 
as  well  of  the  time  past  as  of  time  to  come."  And  it  is  insisted, 
that  this  section  places  administrators  upon  the  same  footing  aa 
executors,  as  to  their  appearing  and  pleading  severally,  and 
having  several  judgments  against  them.  But  I  incline  to  think 
this  is  a  total  misapprehension  of  the  true  intent  of  that  section. 

It  is  well  known  that  the  ofBce  of  administrator,  as  it  is  now 
understood,  did  not  exist  in  the  ancient  common  law.    It  was 
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by  the  81  Edward  ULy  which  makes  it  oUigaioxy 
upon  the  ordinaxj  to  depute  the  next  and  most  lawful  friends  of 
the  deceased  to  administer  his  goods,  and  in  order  to  enable 
them  to  do  so,  gires  them  the  same  actions  as  execntors  have, 
and  makes  them  aoeoontaUe,  «s  execntors  are.  Without  this 
last  prorision  in  their  fsTor,  the  administrators  could  neither 
biTe  soed  nor  been  sued  toaching  the  intestate  estate;  for,  as 
we  aie  told,  all  the  actions  which  an  administrator  can  have,  are 
^Ten  by  statute,  for  the  common  law  took  no  notice  of  admin- 
istxatois.  Now  the  section  of  our  act  under  consideration,  is 
intended  merely  to  supply  the  place  of  that  ancient  statute  in 
Una  respect,  and  is  expressed  in  nearly  the  same  words.  But 
viIesB  all  lawyers,  from  the  time  of  Edward  III.,  down  till  this 
^y,  have  been  mistaken,  the  statute  of  Edward  never  intended 
to  enable  administrators  to  appear  and  plead  severally,  and  to 
bare  several  judgments  against  them.  And  by  all  right  rules  of 
leason,  as  our  act  is  made  to  supply  the  place  of  that  statute, 
and  nothing  more,  it  ought  to  have  the  same  construction.  It 
introdaces  no  new  laws;  it  changes  no  ancient  principles. 
It  may  fairly  be  assumed,  therefore,  that  there  is  nothing  in 
this  topio  of  the  plaintiff's  argument.  The  sixth  section  of  the 
fiune  act,  which  is  also  pressed  into  the  service  of  this  aigu- 
ment,  says,  **  that,  in  actions  against  divers  executors,  they 
aball  all  be  considered  as  one  person  representing  the  testator, 
and  that  such  as  shall  be  summoned,  etc.,  shsdl  answer  the 
plaintiff  and,  if  judgment  be  for  him,  it  shall  be  against  those 
aommoned,  and  also  against  all  the  others,  of  the  goods  of  the 
testator,  as  well  as  if  they  had  been  summoned  and  appeared.'* 
This  is  hot  a  re-enactment,  in  substance  of  the  9  Edward  HE.  on 
that  subject;  and  though  it  be  extended  to  administrators  by 
the  section  we  have  considered,  yet  it  does  not  at  all  affect  this 
ease,  for  it  is  readily  admitted  that  if  Freas  had  put  in  a  joint 
plea,  as  well  he  might,  or  even  suffered  judgment  to  pass  by  de- 
fault, that  judgment  might,  and  indeed,  mast,  have  been  against 
both  himself  and  his  co-administrator.  But  the  question  here 
is  not,  whether  upon  one  being  summoned,  judgment  can  be 
entered  against  both,  but  whether  they  can  plead  severally,  and 
have  several  judgment,  and  I  think  they  certainly  cannot.  I  do 
not  now  speak  of  costs. 

2.  In  the  second  place,  if  co-administrators,  like  co-execu- 
ton,  could  plead  separately  and  specially,  each  for  himself,  and 
one  should  be  returned  summoned  and  the  other  non  esi  tnven- 
•^,  and  he  that  was  summoned  should  plead  separately  (as  was 
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done  here)  then  they  would  stand  in  the  same  situation  as  in 
other  cases  where  there  is  a  seyenmce  in  pleading,  and  so  no 
judgment  conld  be  entered  against  the  other  that  was  not  som- 
moned  and  did  not  appear,  and  especially  no  aach  jadgment 
could  be  entered  against  him  as  admits  assets,  and  snhjeots  him 
to  the  return  of  a  devastavU,  either  upon  JL  fa.  or  the  mrt  fieri 
inquirendum. 

8.  It  will  follow,  from  these  observations,  that,  in  my  opin- 
ion, this  judgment,  so  far  as  it  relates  to  Heniy  Freas,  being  % 
judgment  of  exoneration,  in  prwaentif  at  least,  and  so  far  as  it  re- 
lates to  Ann  Bobinson,  being  a  judgment  altogether  inegolir, 
and  as  none,  the  non-payment  of  it  cannot  be  assigned  as  a 
breach  of  the  condition  of  the  administration  bond,  in  order  to 
subject  either  them  or  their  sureties  to  the  penalty  of  it.  It  ii 
said  as  this  is  a  subsisting  judgment  against  Ann  Bobinson,  it 
must  have  its  full  force,  and  be  pleadable  like  all  other  judg* 
ments,  until  reversed  upon  writ  of  error,  in  due  course  of  law. 
But  if  I  am  right  in  the  view  I  have  taken  of  it,  it  is  a  mero 
misentry,  made  incautiously,  and  without  any  proceeding  to 
support  it,  and,  like  all  other  misentries  of  that  kind,  would  be 
a  proper  subject  of  the  breve  de  corona  coram  nobig  at  ttie  com- 
mon law.  Now  I  certainly  need  not  cite  authorities  to  show, 
that  in  all  cases  where  that  writ  would  lie  formerly,  ttie  court 
will  now  grant  the  same  relief  upon  motion,  or  take  notice  of 
the  error  in  any  future  istage  of  the  proceeding  which  wonld 
carry  it  into  effect.  They  will  never  give  operation,  in  any  f  oim, 
to  a  sure  misentxy. 

But  whether  we  consider  this  judgment  against  Ann  Bobin- 
son as  a  perfect  nullity,  or  as  a  regular  and  valid  judgment, 
will  make  no  difference  in  my  view  of  the  case;  for  I  take  it  to 
be  well  settled,  that  a  creditor  cannot  sue  an  administrstion 
bond,  and  assign  for  breach  of  the  condition  thereof,  the  non- 
payment of  a  debt  upon  demand  in  pais,  nor  even  upon  a  jadg- 
ment at  common  law,  and  a  dewutavU  returned  iqK>n  it.  This 
has  been  adjudged  repeatedly  upon  the  22  and  23  Charles  IL, 
which,  in  the  condition  of  the  administration  bond,  our  act  fol- 
lows verbcUim,  as  to  all  substantial  matters,  and  with  which, 
therefore,  it  must  have  the  same  construction. 

It  was  for  some  time  doubted  whether  a  creditor  could  sue  at 
all  on  an  administration  bond.  But  even  after  that  doubt  was 
done  away,  the  courts  still  confined  them  to  the  proper  objects 

of  the  bond. 

The  first  case  that  I  find  on  this  subject  is  that  of  the  Jfth- 
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hiakop  of  CwiUerfmnfy.  Brown,  1  Lnt.  892.  In  that  case  the 
MBDdani  pleaded  perfonnanoe  ae  to  oTeiy  partioular  oontained 
in  the  eonditjon,  and  the  plaintiff  replied,  with  a  proieaiando, 
thit  he  had  not  peifonnedy  eto.,  that  the  intestate  was  indebted, 
l)j  a^eeiaUy,  to  the  aeeignee  of  the  bond  in  so  much,  and  that 
the  defendant,  as  hia  administiator,  had  assets  in  his  hand  to 
psy,  hot  had  xefosed  to  do  so.  To  this  replication  there  was  a 
denumer,  and  the  demnrrer  was  sustained,  because  the  ordi- 
iiaiy  cannot  assign  for  breach  of  the  condition  of  an  adminis- 
tEituin  bond  the  non-payment  of  a  debt. 

In  ihe  case  of  the  ArMuhap  of  CanieHmry  v.  WiUs,  Salk* 
31S,  C3uef  Jnstioe  Holt  says,  *'  since  the  statute  of  Oharles  11. 
die  condition  of  the  adnunistration  bond  being  to  account  at  a 
day  certain,  the  admimstrator  must  account  at  his  peril,  and 
thit  without  citation  on  suit;  and  any  party  interested  may  come 
in  and  contest  it.  And  whereas,  by  the  words  of  the  condition, 
keis  to  ftd"*!"^^^^**'  well  and  truly,  that  shall  be  construed  in 
Kriapng  in  his  account,  and  not  in  paying  the  debts  of  the  in« 
teatste,  and,  therefore,  a  creditor  shall  not  take  an  assignment 
of  the  bond  and  sue  it^  and  assign  for  breach  the  non-payment 
of  a  debt  to  him,  or  a  devatlami  committed  by  the  administratoir, 
for  that  would  be  needless  and  indefinite. " 

In  the  case  of  WaOiB  v.  P^pon,  Amb.  183,  Lord  Chancellor 
Haidwicke  says:  "  Creditors  cannot  sue  an  administrator  on 
lua bond  taken  by  Tirtue  of  the  statute  of  Charles  11.,  for  such 
bonds  are  only  for  the  benefit  of  the  legatees,  the  next  of  Idn, 
and  persons  entitled  to  the  residue."  The  meaning  of  this 
smat  be,  that  the  creditor  cannot  sue,  and  assign  the  non-pay- 
ment of  his  debt  as  a  breach;  for  long  before  that  time  it  was 
MtOed  that  he  might  sue  for  an  inventory  and  account. 

In  the  case  of  Oreengide  v.  Benson,  8  Atk.  248,  the  defendant, 
Benson,  was  a  creditor  of  the  intestate  for  three  hundred 
poonds,  with  interest,  on  bond.  He  sued  the  administratrix  at 
law  on  this  bond,  and  she  pleaded  no  assets  uUra,  fifty-four 
pounds,  which  she  paid  into  court.  Upon  this  there  was  a 
tnal,  and  a  verdict,  that  the  defendant  had  assets  to  two  hun« 
died  and  twenty-six  pounds  bqrond  the  fiffy-four  pounds. 
Benson  then  took  an  assignment  of  the  administration  bond, 
and  assigned  for  breach  of  the  condition,  that  the  administn^ 
tiiz  had  not  made  a  true  and  perfect  inventory,  and  had  judg- 
ment by  default  for  the  whole  penalty.  This  bill  is  then  brought 
bj  the  sureties  in  the  bond  to  be  relieved  against  this  judgment, 
bnt  tihe  lord  chancellor  ordered  it  to  stand  as  a  security  for  so 
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much  M  the  inventoiy  should  fall  short  of  Batisfying  the  prin- 
cipal and  interest  of  Benson's  bond. 

Here  it  is  to  be  observed,  and  it  is  clearly  to  be  coUeeted 
from  the  case:  1.  That  the  jnry  did  not  find  the  amoani  of 
Benson's  debt,  on  the  plea  of  plene  adminislrami  uUra,  etc.,  as 
thej  were  made  to  do  for  Jones  in  the  case  before  us,  bat  mere- 
ly tiie  fact  put  in  issue,  that  the  administratrix  had  assets  uUra^ 
to  so  much  that  the  assets  admitted  and  the  assets  uUra,  found 
by  the  jury,  when  added  together,  did  not  amoont  to  the 
plaintiff's  debt;  and  that  the  judgment,  of  course,  was  for  the 
whole  penalty  of  the  bond. 

2.  That  Benson,  on  his  citation  on  the  administration  bond, 
did  not  assign  for  breach  of  the  condition,  the  non-payment  of 
his  judgment,  as  is  done  here,  but  the  not  exhibiting  of  a  true 
and  perfect  inventory  of  the  intestate's  estate. 

8.  That  upon  obtaining  his  judgment,  by  default,  on  this 
administration  bond,  he  did  not  proceed  to  have  his  particalar 
damages  assessed,  but  was  about  to  take  out,  or  actually  had 
taken  out,  his  execution  for  the  whole  penaliy;  and  that  upon 
this  a  bill  was  filed  in  equiiy,  because  the  sureties  had  no  rdief 
at  law. 

4.  That  the  judgment  for  the  penalty  was  to  stand,  not  for 
the  amount  of  the  assets  found  by  the  jury  in  the  hands  of  the 
administratrix,  but  for  the  whole  of  the  principal  and  interest 
due  on  Benson's  bond,  how  far  soever  it  might  exceed  the  as- 
sets; for  the  whole  penalty  had  become  forfeited  at  law,  and 
the  chancellor  could  not  relieve  against  it  npon  a  judgment  by 
default,  till  the  debt  was  fully  satisfied. 

In  this  case  the  solicitor-general,  who  argued  for  the  admin* 
istrators,  puts  the  question,  whether  a  bond  taken  by  the  Ordi- 
nary, under  the  22  and  28  Charles  n.,  relating  to  intestates' 
estates,  is  to  be  confined  to  the  exhibiting  of  an  inventoiy  for 
the  benefit  of  the  legatees  and  next  of  kin,  or,  whether  it  ex- 
tends to  creditors  also.  And  he  says:  as  there  have  been  cases 
determined  upon  this  point,  it  would  be  directly  encountering 
them  to  say,  that  a  bond  within  that  statute  may  be  assigned  to 
a  creditor,  and  that  he  may  assign  the  non-payment  of  his  debt 
as  a  breach.  The  attorney-general,  on  the  other  ride,  admite 
this  doctrine,  so  far  as  it  goes  to  the  non-payment  of  a  debt 
being  assigned  for  a  breach,  but  after  examining  and  animad- 
verting upon  the  condition  of  the  bond,  he  draws  the  condii- 
rion,  that  a  creditor  may  take  an  assignment  and  sue  the  bond, 
and  assign  for  breach,  that  the  administrators  had  not  made  * 
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tme  and  perfeet  inTentoiy^  for  he  is  interested  in  hating  a  com-* 

pkte  dJadoBiire  of  the  ertate.    And  the  Lord  Ohanoellor  Hard- 

tncke,  in  deliToring  his  opinion^  says:  ''  There  is  no  doubt  bnt 

that  the  archbiflhop's  commissory,  the  obligee,  may  assign  a 

hteach,  in  not  deliyering  a  tme  and  perfect  inyentoiy,  eycn 

vithont  a  citation;   but  that  what  the  solioitor-general,  the 

counsel  for  the  administrators,  had  said,  would  hare  been  per* 

feeUy  light,  supposing  the  ordinary  had  assigned  for  breach 

ibs  non-payment  of  the  creditor's  debt;'*  thus  establishing  the 

pnndple,  that  such  debt  cannot  be  assigned  as  a  breach  on 

these  bonds. 

It  is  beyond  all  controTersy,  therefore,  that  in  the  opinion  of 
Lord  Chief  Justice  Holt  and  Lord  Chancellor  Hardwioke,  a 
€reditor  could  not  assign  as  a  breach  of  the  condition  of  an  ad- 
BUBistnition  bond,  either  a  judgment  at  law  against  the  admin* 
kkiator,  with  a  devaskani  returned  upon  it,  or  the  non-payment 
ef  a  debt  upon  a  demand  in  pais. 

In  the  case  of  the  Archbishop  of  Oanierbury  y.  House,  Cowp. 
140,  there  was  a  rule  to  show  cause  why  the  proceedings  upon 
«a  administration  bond  should  not  be  set  aside,  upon  the 
ground  that  the  archbishop  could  not  depute  a  creditor  to  sue; 
bat  upon  the  strength  of  the  case  of  Oreenside  y.  Benson,  aboye 
cited,  as  weU  as  upon  the  reason  of  the  thing.  Lord  Mansfield 
dkehaiged  the  rule,  thus  affirming  the  rule  laid  down  in  Oreenr' 
iMsease,  but  canying  it  no  further.  And  in  this  case  it  is 
eiear,  from  his  lordship's  argument,  that  the  breach  assigned 
nu  not  the  non-payment  of  a  debt,  but  the  not  making  a  true 
sod  perfect  inyentory;  for  in  this,  he  says,  the  creditor  was 
Dott  materially  interested. 

From  these  cases,  adjudged  by  three  of  the  greatest  men  that 
ever  set  in  the  English  courts,  I  think  it  manifestly  appears 
thtt  though  a  creditor  nuty  sue  an  administration  bond,  in  order 
to  obtain  a  complete  and  perfect  inyentory  and  account  of  the 
estate,  yet  he  cannot  sue  it  or  get  judgment  upon  it  for  his  own 
i&diTidoal  debt. 

But  suppose  it  were  otherwise,  and  that  the  creditor  could 
MBignfor  breach  the  non-payment  of  his  own  debt,  and  could 
Keorer  a  yerdict  and  judgment  for  the  amount,  what  purpose 
voold  it  answer  to  himf  The  money  recoyered  is  not  to  be 
pdd  to  him;  it  is  not  td  go  to  the  payment  of  his  debt  ex« 
elosrely;  it  is,  l^  the  yery  words  of  the  act,  "to  be  applied 
towaids  making  good  the  damages  sustained  by  the  not  per* 
fonomg  the  condition  in  such  manner  as  the  judge  of  the  pre-> 
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rogatiYe  oonrfc  ahall  by  his  sentanoe  and  decree  direct;'*  thai  is, 
not  the  dasiagee  of  the  aasigiiee  of  the  bond  only,  bat  of  aD 
the  other  peraona  intereated  in  the  eatate;  for  if  it  were  of  the 
assignee  only,  there  oonld  be  no  need  of  the  interference  of  the 
judge  of  the  prerogatiye  conrty  or  of  any  sentence  or  decree 
about  it.  The  money  recovered,  therefore,  must  be  applied  bj 
the  judge  of  the  prerogatiTe  court  to  the  payment  of  aU  the 
debts  of  the  inteetate  in  their  order,  giving  a  preference  to 
those  that  have  a  preference  by  law,  and  making  a  ratable  dis- 
tribution among  all  others.  This  is  certainly  the  course  of  the 
ecclesiastical  courts  in  England,  which  must  necessarily  havt 
been  the  contemplation  of  the  learned  judge  who  drew  thia  act. 
To  show  the  more  dearly  that  the  application  of  the  money  re- 
coyered  in  these  actions  must  necessarily  be  to  the  payment  of 
all  debts,  let  us  pursue  the  thing  a  little.  Let  us  suppose  the 
administrator  to  have  wasted  the  whole  estate,  and  to  be  him* 
aelf  insolvent,  and  that  there  is  nothing  to  respond  to  creditoit 
but  the  administration  bond,  shall  he  that  can  firat  get  the 
assignment  of  it,  and  a  verdict  and  judgment  for  hia  debt,  even 
though  it  be  a  simple  contract  debt,  swallow  up  the  idicde  pen- 
aliy,  take  the  whole  money  recovered  to  himaelf ,  and  leave  all 
other  debts,  even  of  a  superior  order,  unpaid  f  Thia,  I  think, 
would  be  hardly  maintained  by  anybody;  and  it  ie  to  prevent 
thia  that  the  money  recovered  muet  be  distributed  by  tlie  jadge 
d  the  prerogative  court.  What,  then,  ia  to  be  done  upon  such 
a  recovery  f  Is  the  judge  of  the  prerogative  court  to  divide  the 
sum  so  recovered  among  all  the  creditors,  and  so  pay  the 
assignee  of  the  bond  but  a  part  of  hia  debt,  and  then  put  ewerj 
other  creditor  to  go  through  the  same  course,  and  make  like 
division  of  what  he  may  recover?  and  if  it  be  an  eatatein which 
there  ia  a  surplus,  shall  he,  after  all,  compel  the  next  of  kin  to 
run  the  same  racef  This  would,  indeed,  as  Lord  Ohief  Jnetioi 
Holt  says,  be  needless  and  indefinite. 

But  it  is  not  so.  No  such  breach  can  be  aasigned.  No  soch 
recovery  can  be  had.  The  law  runa  itself  into  no  aobh  ab 
surdiiy. 

The  condition  of  an  administration  bond  requirea  prineipaUy 
three  things:  first,  to  make  a  true  and  perfect  inventoiy  and 
appraisement  of  the  goods,  chattels  and  credits  of  the  decessed; 
secondly,  to  administer  the  same  according  to  law,  and  make  a 
just  and  true  account  of  such  administration,  whidi,  aooording 
to  Lord  Hdt,  ia  one  and  the  same  thing,  for  the  aettlement  of 
the  amount  impliea  the  just  administimtian  of  the  goods,  and 
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ike  pqfineiil  of  the  debts,  wiihoat  whieh  it  oannot  b#  made; 
■ad  tinidtyy  to  pay  orer  the  soipliu  to  the  next  of  ldn»  upon 
lefnoding  bonds*    A  fiulore  in  any  of  these  three  things  may 
be  angned,  by  a  creditor,  as  the  breach  of  the  condition;  but 
I  am  not  ai  present,  aware  of  any  other  thing  which  can  be  so 
angned.    In  aU  these  cases,  if  tiie  breach  be  proved,  the  re- 
cofoy  most  necessarily  be  of  the  whole  penalty;  and  the  party 
j^giiast  whom  it  is,  has  no  relief  except  in  the  court  of  chan- 
eaj,  and  not  even  there  without  showing  a  complete  admin- 
ntration  of  the  estate.    And,  as  the  law,  when  well  under- 
wood, is  perfectly  reasonable  and  just  in  all  respects,  so  it  is  in 
iluB  also.    The  penalty  of  the  administration  bond  is  calculated 
upon  a  general  estimate  of  the  property  of  the  deceased;  the 
administEator  and  his  sureties  agree  to  this  estimate  and  con- 
ditioa  as  completely  ooTcring  the  value,  and  no  more;  the  ad- 
BDaistetor  alone  collects  the  goods  and  sells  them;  he  recovers 
tlie  debta  and  receives  the  money;  he  alone  knows  the  condi- 
tion, the  particulars,  and  the  amount  of  the  estate;  he  refuses 
(a  exhibii  an  inventory,  or  to  give  an  account;  what  can  be 
mora  reasonable,  then,  than  that  he  and  his  sureties  should  pay 
the  penalfy;  which  is  but  the  estimated  value,  and  estimated 
hj  themselves  too,  for  the  benefit  of  creditors  and  others  en* 
t^edf    It  is  true  that  this  penalty  and  the  recovery  upon  it, 
tt  generally  used  only  as  a  rod  upon  the  back  of  the  adminis- 
tutor,  to  compel  him  to  do  his  duty;  and  if  he  do  so  satis- 
faetoEily  to  the  ordinary,  even  though  out  of  time,  it  will  not 
be  exacted;  and  especially  here,  where,  by  the  administration, 
the  aame  person  is  both  ordinary  and  chancellor.    But  this 
does  not  change  the  principle. 

I  remember  a  case  at  the  Sussex  circuit,  some  years  ago,  in 
vUehthe  plaintiff  had  assigned  for  breach  on  one  of  these 
bonda,  that  the  administrator  had  not  made  a  just  and  true  ao- 
oonnt  of  his  administration,  and  upon  this  assignment  he  would 
bsye  gone  into  proof  of  his  debt,  and  of  the  property  which 
came  to  the  hands  of  the  administrator,  and  the  value  of  it,  in 
Older  to  show  that  he  had  sufficient  to  pay,  but  I  refused  both 
the  one  and  the  other,  and  it  being  proved  that  there  was  no 
tecoont  settled,  I  directed  the  jury  to  find  the  whole  penalty, 
which  they  did  do  accordingly.  Upon  this,  though  it  was  sub- 
mitted  to,  I  heard  a  little  murmur  at  the  bar,  which  induced  me 
to  look  into  the  matter  the  more  fully  at  chambers,  and  the  in- 
▼eatigatioD  which  I  then  made,  fully  satisfied  me  that  the  direc- 
tion was  right,  and  that  upon  such  an  assignment  there  can  be 
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no  proof  of  the  debt,  or  of  the  amount  of  the  estate  whieh  oama 
to  tixe  hands  of  the  administrator,  or  other  matter  whioh  would 
put  upon  the  jury  anything  like  an  estimate  of  the  estate,  or  a 
settlement  of  Uie  aoooont.    All  that  belongs  to  another  tribonsL 

It  has  been  said,  in  the  course  of  the  argument,  that  as  this 
plaintiff  has  a  just  and  imdisputed  debt,  and  as  the  estate  of  the 
intestate,  as  it  oame  into  the  hands  of  the  administrator,  was 
abundantly  sufficient  to  pay  all  demands  against  it,  it  would  be 
a  hard  thing,  indeed,  if  the  law  did  not  afford  him  a  remedy. 
I  would  answer  this  by  saying  that  the  law  does  afford  a  com- 
plete remedy,  but  that,  in  my  Tiew  of  the  case,  the  plaintiff  has 
not  pursued  that  remedy. 

If  the  settlement  made  in  the  orphans'  court  of  the  county  of 
Salem,  in  December,  1809,  was  a  final  settlement,  that  is,  a 
making  of  a  just  and  true  account  of  the  administration,  accord* 
ing  to  the  condition  of  the  bond,  and  if  aconfirmatoxydeereeof 
the  said  court  was  passed  upon  it,  as  from  the  case  submitted, 
we  are  ready  to  beUere,  then,  the  balance  found  in  the  hands  of 
the  administrators,  was  a  surplus  to  be  distributed  according  to 
the  statute,  for  there  can  be  no  such  final  settlement  until  all 
the  debts  known,  exhibited  and  allowed,  are  satisfied  and  paid, 
because  settlement,  as  well  from  the  force  of  the  term,  as  ac- 
cording to  the  cases  cited,  implies  payment.  If  the  administra- 
tors, therefore,  did  pay  out  the  balance  found  in  their  hands, 
upon  debts  not  exhibited  at  the  time  of  the  settlement,  or  did 
make  such  distribution  to  the  next  of  kin,  of  the  balance  or  sur- 
plus found  in  their  hands,  and  did  take  and  file  such  refunding' 
bonds,  they  have  done  their  duty  and  saved  themselves  and 
their  sureties  from  the  penalfy  of  the  administration  bond,  and 
this  creditor,  probably,  has  no  remedy  but  against  the  next  of 
kin  on  their  bonds  to  refund,  but  if  the  administrators  did  not 
do  so,  he  may  assign  that  for  breach,  and  recover  against  them 
and  their  sureties.  On  the  other  hand,  if  the  settlement,  stated 
in  the  case,  was  not  such  final  settlement,  but  a  mereexhibitioD 
to  show  the  condition  of  the  estate  for  other  purposes,  then  this 
creditor  may  assign  for  breach  of  the  condition,  the  not  making 
a  true  and  just  account  of  the  administration,  and  upon  that 
assignment  may  recover  the  whole  penalty  for  his  indemnifies* 

tion. 

Upon  the  pleadings,  however,  as  they  are  entered  in  the 
record,  and  upon  the  case  stated  for  the  opinion  of  the  court,  I 
think  there  must  have  been  judgment  for  the  defendant;  but 
inasmuch  as  the  case  is  in  some  degree  a  new  case,  and  the  law 
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has  not  been  so  well  settled  as  it  might  have  been,  I  am 
posed  to  let  in  the  plaintiff  to  amend  his  leplioation  and  assign* 
ment  of  breaches,  so  to  form  an  issue  which  may  be  within  the 
view  iriuch  I  haye  taken  of  the  ease. 

K.  B.  How  &r  be  can  be  lelieTed,  after  all,  without  first 
flrtaWliihing  his  claim  at  law  bj  a  regular  and  valid  judgment 
■gainst  the  administrators,  it  may  be  proper  for  the  plaintiff  to 
ooBsider. 

BnsBBij,,  J.  This  was  a  suit  brought  on  the  administration- 
bond  of  Robinson  and  Freas,  administrators,  and  Van  Mater 
and  Powell,  sureties,  by  a  creditor,  to  recover  the  amount  of  a 
judgment  on  a  bond  held  by  him  against  the  testator.  The 
administration-bond  was  taken  in  conformity  to  our  statute, 
passed  in  1795,  Pat.  1546,  sec.  11.  In  the  condition  of  said 
bond,  it  is  proved  **  that  administrators  should  make  a  true  and 
perfect  inventory  of  all  the  goods,  chattels,  etc.,  of  the  intes- 
tate, and  well  and  truly  administer  according  to  law,  and  make 
a  just  and  true  account  of  their  administration,  etc.,  and  deliver 
and  pay  unto  such  person  or  persons  respectively,  as  is,  are,  or 
shall  hy  law,  be  entitled  to  receive  the  same.'' 

This  language  appears  sufficiently  comprehensive  to  secure 
the  interests  of  all  who  have  a  legal  right  to  expect  a  benefit 
from  the  estate  of  the  intestate,  whether  creditors  or  next  of 
kin,  entitled  to  a  distributive  share.  An  administrator  is  to  sell 
the  personal  estate  of  the  testator,  to  recover  debts  due,  and 
paj  al]  legal  demands  against  it,  and  settle  his  accounts  in  the 
orphans'  court,  that  distribution  of  the  remainder  may  be  made 
to  those  who  by  law  are  entitled  to  it.  And  should  any  person 
soppose  himself  aggrieved  by  a  non-perf  orinance  of  those  con- 
ditions, bis  legal  remedy  would  be  a  prosecution  on  the  bond. 
Bat  it  is  alleged  by  the  defendants  that  this  bond  is  given  f 01 
the  benefit  of  the  next  of  kin  only;  that  it  is  copied  fi*om  the 
statute  22  and  23  Charles  II.  chap.  10;  and  that  the  construc- 
tion given  by  the  English  courts  to  that  statute  will  be  neces- 
sarily followed  by  this  court;  and  no  creditor  as  such  can,  in 
England,  prosecute  on  such  bond,  and  assign  as  a  breach  of  the 
condition  the  non-payment  of  a  debt  or  a  devastavit.  In  sup- 
port of  this  position,  they  cite  3  Mod.  61;  1  Salk.;  Amb.  183; 

2  Bom's  Eocl.  Laws,  641;  Toller's  Law  of  Executors,  496.    In 

3  Hod.  61,  the  passage  relied  on  by  the  defendant,  it  is  said, 
^' there  can  be  no  remedy  on  the  bonds  of  adminiBtrators,  until 
the  ordinary  hath  appointed  distribution."  If  this  was  ever 
Uw,  it  has  since  been  overruled,  as  the  right  of  persons  inter- 
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ested,  eyen  oxeditorSy  to  sue  on  saoh  bonds  in  the  name  of  the 
ordinaiy,  to  compel  the  administrator  to  file  an  inventorj  of  the 
intestate's  estate,  has  been  repeatedly  reoogniaed.  In  ToIler^s 
Law  of  Ex'rs,  496,  it  is  laid  down  the  words  "  he  (the  adminis- 
trator) is  well  and  tmly  to  administer,"  are  constraed  to  apply 
merely  to  the  bringing  in  of  the  inventory.  It  is  then  added, 
**  creditors  have  no  right  to  sne  on  the  bond,  for  the  ooort  can- 
not compel  the  payment  of  the  debt"  The  writer,  is  speakiiig 
of  the  ecclesiastical  conrt,  which  had  no  common  law  jnziadic- 
tion,  nor  power  to  interfere  as  between  creditor  and  debtor; 
Amb.  188:  Lord  Chancellor  Hardwicke  says,  *'that  csreditors 
cannot  sne  an  administrator  on  bonds  taken  by  Tirtae  of  the 
statute  of  Charles  n.,  for  such  bonds  are  intended  only  for  the 
benefit  of  the  next  of  kin,  and  persons  entitled  to  the  residne." 
1  Comyns  cites  only  the  case  from  1  Salk.  316.  It  is  laid  down 
**  that  he  shall  well  and  truly  administer,  shall  be  oonstmed  in 
bringing  in  his  accounts,  and  not  paying  the  debts  of  the  in- 
testate; and  therefore,  a  creditor  shall  not  take  an  assignment 
of  the  bond  and  sue  it,  and  assign  for  a  breach  the  non-pay- 
ment of  a  debt  due  to  him  on  a  devaaiavU,  for  that  would  be 
needless  and  infinite." 

These  authorities  are,  apparently,  founded  on  the  statute  of 
the  22  and  23  Charles  11.,  and  in  aid,  it  is  said,  of  some  author- 
ities of  the  ecclesiastical  court.  That  statute  was  passed  in 
1670,  for  the  better  settling  of  intestate  estates,  and  declares 
that  all  ordinaries  and  ecclesiastical  judges,  having  power  to 
grant  letters  of  administration,  shall  take  bonds  of  the  adminis- 
trators so  appointed,  with  two  or  more  able  sureties  in  the  name 
of  the  ordinary,  in  the  form  of  which  ours  is  a  copy. 

And  the  said  ordinary  shall  call  such  administrators  to  ac- 
count for  and  touching  the  goods  of  any  person  dying  intes- 
tate, and  make  a  just  and  equal  distribution  of  what  remained 
clear  (after  all  debts  first  allowed  and  deducted)  among  those 
who  by  law  are  entitled  to  it,  and  compel  such  administrator 
'io  pay  the  same  by  the  due  course  of  the  ecclesiastical  law. 

The  eighth  section  enacts,  to  the  end,  that  due  regard  be  had 
to  creditors,  that  no  distribution  shall  be  made  until  a  year 
from  the  testator's  death  has  expired,  and  that  those  to  whom 
any  share  is  allotted,  shall  give  bond  with  sureties  to  pay  back 
to  the  administrator,  in  ratable  proportions,  any  debts  thai 
shall  after  appear  to  be  due  from  the  estate  of  the  testator,  to 
enable  him  to  pay  the  same. 

In  1677,  the  80  of  Charles  11.,  an  act  was  passed  to  enaUo 


Sept.  1822.]  D1GKSB8ON  t;.  B0BEN8OH.  409 

ovdiioEB  io  leoorer  tbdr  debts  of  exeeutors  a&i  administmtoni 
of  eieeoton  and  admiiustratoxB  in  their  own  wrong,  who  had 
been  poaseaaedof,  wasted  or  oonyerted  to  their  own  nse  the  per- 
Bomd  estate  of  other  dead  persons,  in  the  same  manner  as  they 
night  haf«  done  if  their  testator  or  intestate  had  been  living. 
And  in  the  4  and  6  of  William  and  Maty,  this  act  was  reviyed 
and  extended  to  ezeoators  and  administrators  of  exeontors  and 
sdmiaiBtratoni  of  right. 

In  1686,  fifteen  years  after  the  1  of  James  U.,  the  statutes  of 
tt  and  23  of  Charles  XL  were  revived  and  made  perpetual  and 
anhiged,  provided  always  that  no  administrator  shall  be  cited 
to  any  ooorta  in  the  last  named  acts  mentioned,  viz.,  the  pre- 
rogatiTe  and  other  ecdesiastical  courts,  to  render  an  aooonnt  of 
die  personal  estate  of  his  intestate,  unless  it  be  at  the  instance 
or  proeecation  of  some  person  in  behalf  of  a  minor,  or  having  a 
dflmand  out  of  such  estate  as  creditor  or  next  of  kin,  nor  be 
compeQed  to  account  before  any  of  the  ordinaries  or  judges, 
othenrise  than  as  aforesaid. 

The  foregoing  are  the  acts  of  the  parliament  of  England  on 
irhkh  the  decisions  relied  on  by  the  defendants  are  founded, 
but  even  there,  in  C!!owp.  140,  Lord  Mansfield  says:  "  I  see  no 
toihority  which  says  the  ordinary  cannot  empower  a  creditor  to 
loe  on  an  administration  bond;  on  the  contraiy,  he  ought  to  do 
■>;  for  although  a  creditor  has  no  concern  in  the  latter  part  of 
ibe  condition  distribution,  yet  he  is  most  materially  interested 
in  the  administrator's  delivering  a  just  and  true  inventory  and 
the  due  administration  of  the  effects.*'  This  doctrine  is  also 
recognized  in  8  Bac.  Abr.  tit.  Executors  and  Administrators. 

The  province  of  this  court  would  be,  on  this  statute  of  Charles 
n.,  to  settle  the  question  between  these  contradictory  author- 
ities, if,  indeed,  it  can  be  raised  in  New  Jersey;  but  this  I  do 
not  think  necessary.  Although  our  form  of  an  administration 
bond  is  copied  from  that  in  Charles  U.,  yet  our  statute  is  much 
more  comprehensive,  and  couched  in  different  terms.  And  it 
would  appear  that  our  legislature,  in  1784,  when  about  to  define 
tbe  authority  of  the  ordinary,  his  surrogates,  etc.,  and  to  estab- 
lish orphans'  courts  throughout  the  state,  had  another  class  of 
citizens  in  view  beside  those  who  claimed  a  distributive  share  of 
tbe  residue  of  an  intestate's  estaie,  viz. ,  creditors,  and  that  they 
ireie  equally  entiUed  to  justice  and  protection;  they  therefore 
make  them  parties  in  interest  in  the  due  administration  of  in- 
testates' estates.  In  the  eighth  section  they  provide  that  the 
npbana'  court  shall  have  power,  where  letters  of  administration 
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oaye  been  granted,  or  on  Bufloient  security,  after  heaiing  Um 
objeotionB  of  creditors,  all  persons  oonoemed,  to  order  such 
mdministrators  to  giye  suoh  farther  secorify  to  the  ordinaxy,  bj 
bonds  in  usual  form,  as  the  said  court  may  approTe  of,  or  n^- 
lect  to  revoke  the  letters  of  administration,  and  the  oirdinaiyor 
surrogate  to  grant  letters  to  such  persons  having  a  right  as  will 
Ifive  bonds  in  manner  aforesaid. 

The  tenth  section  enacts  that  an  executor  or  administzator 
may,  on  sufficient  reason,  call  on  his  co-executor  or  administza- 
tor to  account  for  all  assets  that  have  come  to  his  hands, 
and  the  court  may  compel  such  executor  or  adminiatiator  to 
give  security  to  his  co-executor  or  administrator  for  the  pay- 
ment of  the  balance  remaining  in  his  hands  to  creditors,  lega- 
tees, or  representatives  of  the  testator  or  intestate;  and  on 
refusal,  to  authorize  the  executor  or  administrator  to  sue  for 
such  assets  in  the  hands  of  the  refusing  executor  or  administia- 
tor. 

The  sixteenth  section  provides  that  the  surrogates  shall  audit 
and  state  the  accounts  of  executors  and  administrators,  they 
having  advertised  their  intentions  for  two  months,  and  report 
the  same  to'the  orphans'  court.  But  if  any  person  interested 
make  exceptions,  etc.,  provided,  always,  that  in  all  cases  where 
it  shall  appear  that  the  executor  or  administrator  hath  not  suf- 
ficient assets  to  satisfy  just  debts  and  expenses,  the  court  shall 
not  decree  an  allowance  of  the  account  until  the  next  term,  nor 
tiU  proclamation  at  that  and  the  subsequent  court  for  all  cred- 
itors and  others  interested  to  appear  and  show  cause,  etc. 

The  seventeenth  section  makes  the  decree  of  the  orphan's 
court,  on  the  final  settlement,  conclusive  to  all  parties,  and  for- 
ever discharges  the  executors  or  administrators  from  all  de- 
mands of  creditors  or  others,  except  for  assets  coming  to  their 
hands  after  settlement  for  fraud  or  apparent  mistake. 

In  the  twelfth  section  of  the  act  concerning  executors,  ad- 
ministrators, and  distribution  of  estates,  it  is  enacted,  that 
administrators  shall  give  bonds;  and,  in  case  they  become  fo^ 
feited,  it  shall  be  lawful  for  the  ordinary  to  cause  the  same  to 
be  prosecuted  in  any  court  of  record,  at  the  request  of  anj 
party  aggrieved  by  such  forfeiture. 

The  twentieth  section  enacts,  that  no  executor  or  adminifl- 
trator  shall  be  cited  to  render  an  account  otherwise  than  hf 
inventory,  unless  at  the  instance  or  prosecution  in  behalf  of  a 
minor,  or  one  having  a  demand  out  of  the  estate  as  a  creditor, 
or  next  of  kin,  etc. 
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li  appeon,  from  an  ezanunation  of  the  two  foregoing  acts, 
Urni  our  Icgidatnre  were  careful  to  protect  creditors,  as  well  as 
the  next  of  Un,  from  the  unlawful  acta  of  admini8traton»  in 
wuting  the  estate  of  the  intestate.  They  could  not  be  igno- 
xuit  that  many  persons  died  insolyent  as  well  as  intestate;  and 
in  that  case  no  next  of  kin,  merely  as  such,  could  hare  an  in* 
terest  in  the  estate;  that  a  person  of  little  or  no  property 
might  obtain  letters  of  administration^  and  waste  the  whole 
esUte,  or  abscond,  and  were  the  creditors  the  only  parties  in 
istecestto  be  without  the  shadow  of  a  remedy,  with  their  hands 
tied  up  from  prosecuting  for  their  rights,  by  the  law  giving  six 
months  to  such  administration,  in  which  to  ascertain  the 
amount  of  the  debts,  etc. ,  of  the  intestatef  I  think  not.  The 
legislature,  as  wisely  as  justly,  took  a  more  enlarged  Tiew  of 
the  whole  subject,  added  sundry  proyisions  not  found  in  the 
English  code,  and  thus  threw  off  the  shackles  that  an  indiyid- 
vil  opinion  on  a  new  and  imperfect  law  had  thrown  around 
Kmie  sfter  decisions  of  the  English  courts,  and  provided  a  se- 
emity  to  all  concerned,  creditors  as  well  as  others,  that  the 
estate  should  be  in  good  faith  duly  administered.  This  security 
ms  the  bond;  there  was  no  neoessiiy  to  alter  the  form  of  that 
of  Charles  IL,  the  language  was  appropriate  and  amply  suffi- 
cient to  fulfill  the  intentions  of  the  legislature.  If  creditors 
were  not  in  legislative  contemplation  to  be  secured  by  this 
bond,  why  give  them  authority  to  call  on  the  court  to  compel 
administrators  to  give  further  security  in  cases  where  they  sup- 
poeed  it  was  not  sufficient,  or  why  are  they  so  repeatedly  men- 
tioned throughout  the  statutes,  and  first  named  as  entitled  to  a 
preference  over  those  who  had  claims  only  to  the  residue.  For 
theae  r^Msons,  I  am  satisfied  that,  in  New  Jersey,  a  creditor  has 
a  light  to  sue  an  administration  bond,  he  having  the  proper  au- 
thority from  the  ordinary  so  to  do. 

Since  writing  the  above,  I  find  myself  supported  by  a  dedsion 
in  18  John.  487,  where  it  was  determined  that  a  creditor  might 
•ne  on  an  administration  bond;  also  in  9  Mass!  117;  1  Wash. 
81.  I  think,  therefore,  the  breach  assigned  in  the  plaintiff's 
dedaration  for  the  non-payment  of  the  money  due  him  is  well 
aaaigned,  and  the  alleged  breach  of  the  condition  supported. 

Another  point  was  raised  on  the  argument,  viz:  that  it  ap- 
pears on  the  record  of  the  orphan's  court  that  Jones  had  fully 
aetUed  for  all  the  assets  that  came  to  his  hands,  although  a 
large  balance  renudned  in  the  hands  of  bis  co-administrator, 
and  that,  therefore,  judgment  could  not  go  against  Jones.    If 
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JFreim  had  not  been  a  party  in  thia  joint  bond  tbe  objection 
might  hare  prevailed.  But  tbe  oUigore  on  a  joint  bond  an 
equally  liable  on  the  forfeitnie  of  the  condition.  Indeed, 
Fzeas  has  the  less  reason  to  complain;  he  knew,  or  ought  to 
have  known,  the  amount  of  the  intestate's  estate,  and  in  whose 
bands  it  was;  and  if  the  debts  were  not  paid,  he  should  have 
taken  the  measores  pointed  out  bj  the  act  to  compel  his  co-ed- 
ministrator  to  account  and  pay  out  of  the  balance  in  bar  hands, 
the  just  demands  of  the  crediton.  I  am,  therefore,  of  opinum 
that  judgment  be  entered  for  the  plaintiff  for  the  penaltj  of  the 
administration  bond. 

FoBD,  J.,  concurred  with  the  chief  justice. 

Therefore  there  was  judgment  for  the  defendant^  with  leate 
giyen  the  plaintiff  to  amend. 

Approredin  WUttatMonr.  Snook^  5  HaL  96,  e6^  74;  Ohsnoaniy  PwiniiigtnM, 
however, in  AoaeitY.  Dmrlkig,  IGnen'sOh.  136^  holds tliat the prindpilcHt 
■ad  WtUkuMfm  ▼•  Snooi,  were  dengned  simply  to  settle  the  ooune  of  pne- 
taoe  in  a  ■oit  on  an  administratioii  bond.  He  says:  "Thqr  do  not  deoy  the 
doetrine  that  a  creditor  may  sue  the  bond,  bnt  decide  that  he  cannot  angn 
stabxeaoh  the  non-payment  of  his  debt.  The  breach  angnedmnat  be  that 
that  the  adminiatrator  has  not  made  a  trae  and  perfect  inyentocy,  or  hae  not 
admintitered  the  estate  according  to  law.  Under  this  last  breach,  the  not 
paying  the  debts  of  the  intestate  are  [is]  embraced.  These  cases  rdateto  tbe 
forms  of  pnx)eeding  in  the  common  law  conrts  on  the  administralioo  bondi, 
and  are  not  designed  to  vazy  in  any  way  the  general  principles  of  Uw  re- 
lating to  the  liabilities  of  parties  nnder  them.  I  see  nothing  in  these  niew 
that  looks  like  adenial  thata  czeditor  may,  in  proper  fdnn*  obtain  his  nmtdj 
on  the  bond,  and  that  it  is  a  seonrity  to  him  as  well  as  to  the  neiit  cf  km.  Li 
the  case  now  before  me  the  snit  on  the  bond  is  CTidently  broo^t  nnder  the 
decision  in  1  Halsted.  The  breaches  assigned  are^  for  not  filing  aninTen* 
tory,  for  not  administering  the  estate  according  to  law,  and  for  not  makinga 
jnst  snd  traeacconnt  of  the  administration.  The  bill  ehaigesthai  soflidcBt 
assets  came  to  the  hands  of  the  administntors  of  Darling  to  pay  all  his  debtL 
The  answer  admits  that  heleft  considerable  pereonal  estate,  bat  profesMste 
be  ignorant  of  the  amoont.    The  proofs  in  the  canse  show  a  balance  misd- 

mi«igt«wiMi  in  thft  ttamita  nf  €h»  mi\minUtra±Mm  nf  irtro  f.limi— «<l  eight  faimdred 

and  sixty-foor  dollars  and  forty-two  cents,  on  the  settlement  of  thnr  ae- 
coonts  in  the  orphans'  oonrt  In  adjudging,  thersfore^  this  bond  te  hafi 
been  forfeited,  there  is  no  coofliot  with  the  decisions  before  islsnsd  tob" 
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kma  WisBAaiT. — I^id  wm  poieliMed  At  a  aliariff '■  Mia  m  tho  pwpMiy 
ofapat^tfagainpoMMmoiL  The  pmohaMr  oonTvjed  tlw  land  wtth  a 
wnuaui  d  speoial  wammty  agunrt  himself  and  thoaa  daiming  under 
Ub,  md  gKf«  a  bond  conditioned  that  be  would  deliyer  peaoeaMe  poa- 
to  bia  Tendee  or  beixa  at  a  oertam  date^  and  for  erer  defend 
party  then  m  poaaaaiion,  and  all  and  every  peiaon  attempting 
toluadarthe  aajdvendeeor  bia  aaajgna.  The  pnrphainr  reeoverad  poaaaa 
■on  by  ejeetmenl^  and  delivered  the  poaaeaaion  to  bia  vendee^  who  waa 
rffacwaida  ejieefted  by  a  peiaon  elaiming  nnder  the  party  in  pnaaaarion  at 
thitiineoftbeaheffiff'aaale.  It  waa  held  that  the  condition  of  the  bond 
Vis  not  bfoben. 

Aonov  of  debt  faronghi  liy  Joseph  Heller  and  John  Arter,  ex- 
woton  of  John  Heller,  deoeaaed,  against  Jacob  Miller,  aarviv- 
iog  aaoator  of  Qeotge  Miller,  deceaaed,  upon  the  following 
Und: 

"Know  all  men  hj  these  preaenta  that  I,  Geozge  Miller, 
of  Windsor  township,  in  the  county  of  Berks,  and  state  of 
Penofljlvania,  yeoman,  am  held  and  firmly  bound  unto  John 
Keter  Heller,  of  Lower  Sancon  township,  in  Northampton 
ttnmtjy  and  aforesaid  state,  yeoman,  in  the  sum  of  one  thou- 
aaod  pounds,  gold  and  silver  lawful  money  of  PennsylTania,  to 
Repaid  to  the  said  John  Dieter  Heller,  or  to  hia  certain  attor- 
nej,  bis  heirs,  executors,  administrators,  and  cTCiy  one  of  them, 
&mlj,  by  these  presents,  sealed  with  my  aeal,  dated  the 
iwenij.ninth  day  of  December,  a.  d.  1789: 

"Whereaa,  Ctooxge  Miller,  aboTcsaid,  by  a  certain  assign- 
Mit  on  a  deed  executed  by  the  sheriff  of  Northumberland 
^oanij^  to  him,  the  said  Geozge  Miller,  for  certain  premises 
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therein  describedy  did  grant,  baxgam,  sell  and  conToy  the  odd 
premises  bj  a  warranty,  in  said  assignment  mentioned,  nnto 
him,  the  said  John  Dieter  Heller,  and  to  his  heirs  and  assigiia 
forever.  Now  the  condition  of  the  above  obligation  is  such 
that  if  the  above-boonden  Gteoxge  Miller,  or  his  heirs,  ahall,  and 
do  deliver  peaceable  possession  of  said  premises  to  said  John 
Dieter  Heller,  or  his  heirs,  at  or  before  the  fift^nth  day  of 
April,  now  next,  and  warrant  and  defend  the  said  premises 
against  the  present  possessor,  Mounce  Jones,  and  all  and  eveiy 
person  attempting  to  hinder  said  John  Dieter  Heller,  or  his  as- 
signs from  taking  possession  thereof,  so  as  aforesaid,  and 
against  said  George  Miller  and  his  heirs  and  assigns,  then  the 
above  obligation  to  be  null,  or  else  to  be  and  remain  in  fall 
force  and  virtue  at  law.  ^  GaoBOB  Miu.eb^" 

The' parties  went  to  trial  on  the  merits,  without  regard  to  the 
pleadings.  It  appeared  that  George  MLLler  had  purchased  cer- 
tain land  at  sheriff's  sale  as  the  estate  of  Mounce  Jones,  and 
obtained  the  sheriff's  deed  on  the  fifteenth  of  June,  1789.  On 
the  sixteenth  of  November,  Mounce  Jones  being  then  in  posses- 
sion, George  Miller  made  an  assignment  to  John  Dieter  Heller 
of  his  title  and  interest  in  the  land,  with  a  covenant  of  wammty 
against  him  and  his  heirs  and  all  claiming  under  him  or  them. 
George  Miller  brought  an  ejectment  against  M.  Jones,  in 
which  he  recovered  possession  and  delivered  it  to  John  Dieiar 
Heller.  Afterwards  John  Dieter  Heller  was  ejected  bj  Niohobs 
Jones,  who  claimed  under  M.  Jones. 

Two  questions  arose:  1.  As  to  the  extent  of  the  oovenaDts  in 
the  condition  of  the  bond;  2.  As  to  the  damages. 

Evans  and  Hopkins^  for  the  plaintiff  in  error. 

Baird  and  Buchanan^  contra. 

By  Court,  DmfoiH,  J.  This  was  an  action  of  debt  on  bond, 
in  the  penalty  of  one  thousand  potmds  with  the  following  con- 
dition [reciting  condition].  The  parties  went  to  trial  on  the 
merits  by  agreement,  without  regard  to  the  pleadings. 

The  argument  was  princijmlly  confined  to  the  exceptions  to 
tbe  charge  of  the  court,  and  branched  out  into  two  heads  of  in- 
quiry. The  first  was  on  the  extent  of  the  covenant  in  the  con- 
dition; the  plaintiff  in  error  contending  that  this  only  related  to 
the  delivery  of  possession,  on  the  fifteenth  of  April,  1790,  ite 
purpose  being  only  to  protect  Heller  from  interruption  in  taldiig 
possession  by  Mounce  Jones,  or  any  other  person,  and  contained 
a  covenant  against  Gteorge  Miller  and  his  heirs  only  as  to  tlM 
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tiOe.  Hie  oonTojance  xef exred  to  in  the  bond  wm  barely  an 
aangmneni  of  the  title  and  interest  of  IQler  irith  a  ooTenant  of 
wBnantj  against  him  and  his  heirs,  and  all  claimiTig  under  him 
ud  them.  The  defendants  contended  that  the  coTenants  were 
for  quiet  enjojment,  and  warranty  against  Mounce  Jones,  and 
aD  claiming  under  him,  and  that  as  the  testator  vras  evioted  by 
Kxcholas  Jones,  the  coTenants  are  bioken. 

The  second  was,  the  measore  of  damages;  the  defendants  in 
enor  contending  that  the  bond  was  given  for  indemnity,  and 
therefore  they  were  entitled  to  all  the  damages  they  had  sus- 
tained; that  it  was  intended  to  keep  them  whole,  a  stipulation 
for  actual  compensation,  and  to  satisfy  them  for  the  real  yalue 
of  the  land,  with  all  its  improvements,  on  the  day  of  eviction, 
and  all  costs  in  defending  the  possession  and  title.  It  was  ad- 
mitted that  if  the  pleadings  had  been  drawn  up  at  laige,  the 
breach  assigned  would  have  been  the  eviction  by  Nicholas  Jones 
claimed  under  Mounce  Jones,  and  likewise  that  Gteorge  Miller 
cUming  under  Mounce  Jones.  It  was  further  admitted,  that 
IQler  recovered  in  full  against  Mounce  Jones,  and  delivered 
possession  to  Heller.  "While  the  plaintiff  insists,  that  if  thei  evio* 
tion  faUa  within  the  covenant,  it  should  be  considered  entirely 
as  a  covenant  of  warranty,  in  which  the  Yalue  at  the  time  of 
conveyance,  the  money  paid  with  interest,  without  relation  to 
the  rise  in  value  or  the  improvements  made  by  Heller  could 
alone  be  recoTcred.  If  the  court  should  be  of  opinion  with  the 
defendant  on  the  first  point,  it  vrill  become  unnecessary  to  give 
one  on  the  second,  as  that  goes  to  the  foundation  of  the  right  to 
recover  anything. 

There  ia  one  rule  which  enters  into  the  construction  of  all 
deeds;  they  are  to  be  construed  agreeably  to  the  intention  of 
the  parties,  "  and  that  intention  ought  to  be  adjudged  of  the 
aeveral  parte  of  the  deed,  as  a  general  issue  out  of  the  evidence. 
Intent  ought  to  be  picked  out  of  every  part,  and  not  out  of  one 
void  only:"  Winch.  S8.  At  present  the  chief  object  of  courts 
of  law  is  to  discover  the  true  meaning  of  the  parties  to  any  con- 
tract, and  to  construe  it  accordingly.  It  is  proper  to  consider 
the  state  of  the  parties  and  the  property,  when  the  bond  was 
given,  and  determine  from  that  and  the  whole  condition,  the 
purpose  for  which  it  was  given,  without  rejecting  any  word,  if 
consistent  effect  can  be  given  to  it  George  Miller  had  purchased 
the  land,  as  the  estate  of  Mounce  Jones,  and  obtained  the 
sheriff's  deed  on  the  fifteenth  of  June,  1789,  and  conveyed  to 
Heller,  on  the  sixteenth  of  Kovember,  Mounce  Jones  being  then 
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in  posBesBion.  On  the  twenty-ninth  of  Deoember,  he  gave  this 
bondy  by  which  he  bound  himself  to  deUrer  poeaeasion  on  or 
before  tiie  fifteenth  of  Apzil,  following. 

One  thing  we  are  aaaured  of,  that  is,  that  Oeozge  ICller  never 
intended  to  warrant  the  title  further,  than  aa  against  himself 
and  his  heirs,  and  all  claiming  tmder  him  and  them,  for  audi 
is  the-  special  nature  of  the  warranty  in  the  assignment,  and 
such  is  the  concluding  coTcnant  in  the  bond.  Now  if  the  oor- 
enant  was  a  general  coTenant  as  to  quiet  enjoyment  it  would  be 
quite  inconsistent  with  the  restricted  ooTcnant  of  waxranty,  am 
to  the  title;  for  then  it  must  be  said  that  he  intended  to  gire  a 
limited  and  an  unlimited  warranty.  Our  object  is  to  find  oat 
what  is  the  meaning  of  the  parties,  without  any  regard  to  the 
place  in  which  the  coyenants  stand  in  the  inatroment,  or  atten- 
tion to  grammatical  rules. 

So  far  as  respects  the  title,  Miller  had  entered  into  all  the 
eorenants  he  had  intended.  He  had  not,  and  he  could  not  gire 
immediate  possession;  for  Mounce  Jones  held  that;  aod  the 
purpose  of  the  parties,  when  tho  bond  was  giren,  vras  to  semue 
the  delivezy  of  Jones's  possession  to  Heller.  The  condition  is: 
"  The  said  Geoxge  Miller  or  his  heirs  shall,  and  will,  deliver 
possession  of  the  said  premises  to  John  D.  Heller,  at  or  before 
the  fifteenth  April."  This  is  one  covenant;  "And  warrant  and 
forever  defend  the  said  premises  against  Mounce  Jones,  the 
present  proprietor,  and  all  and  evezy  person  attempting  to 
hinder  said  John  D.  Heller  from  taking  possession  thereof  so 
as  aforesaid,'*  is  another  distinct  covenant;  '*  and  against  the 
said  Gteorge  Miller,  and  his  assigns,"  is  a  third  covenant 
These  two  last  covenants  are  contained  in  one  sentence,  and 
throughout  the  sentence  the  vrarranty  runs.  It  would  be  aa 
unreasonable  supposition,  that  Gteorge  MiUer  intended  to  enter 
into  a  perpetual  covenant  against  the  tortious  entries  of  Moonce 
Jones  and  all  the  world.  For  if  the  defendant's  construction 
be  a  just  one,  it  would  include  all  hindrances,  legal  or  illegal, 
by  all  persons,  and  to  the  end  of  time.  This  cannot  be  the 
fair  construction  of  this  instrument.  The  obtaining  possession 
was  the  main  design,  and  the  whole  of  the  first  and  second 
covenants  refer  to  the  possession.  To  the  taking  of  possession 
as  aforesaid,  Mounce  Jones  and  all  and  every  person  and  psrfy 
stand  in  the  same  relation  as  to  this  covenant. 

The  covenant  vras  a  special  covenant  respecting  the  taldng 
the  possession  as  aforesaid;  that  is,  at  the  time  George  Miller 
covenanted  to  deliver  it;  and  is  an  express  covenant  <m  the 
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psrt  of  QeargB  MOler,  that  he  will  warrant  thai  neither  Motinoe 
Jones  nor  any  other  person,  shonld  attempt  to  hinder  Heller  in 
taking  possession  on  the  aforesaid  fifteenth  April.  It  is  not  at 
tD  prohable  or  in  any  way  to  be  aoeonnted  for,  that  this  man, 
who  was  so  cantioas  in  warranting  the  title,  should  enter  into 
eorenant,  to  warrant  and  defend  the  possession  forever. 

It  is  of  some  weight  with  me,  that  eveiy  coTenant  respecting 
Monnee  Jcmes,  is  personal  to  him  by  name,  and  to  him  as  the 
present  possessor.  I  cannot  suppose  that  this  was  accidental 
ukd  not  intended  to  confine  it  to  him,  when  in  the  same  sen- 
tence, the  covenant  as  to  title  is  against  Oeorge  Miller  and  his 
hdn  and  assigns,  and  not  against  him  alone.  I  do  not  say, 
that  if  from  the  whole  context  it  appeared  that  the  parties  in- 
tended a  perpetual  covenant  against  Mounce  Jones,  and  all 
daimers  under  him,  but  that  the  law  might  so  construe  it. 
Bat  here  there  is  nothing  which  would  irresistibly  force  this  in- 
feienoe,  but  quite  the  contrary;  and  the  court  ought  not  to  in- 
dulge parties  in  carrying  out  words,  which  are  ordinarily  intro- 
duced, and  by  which  the  real  meaning  of  the  parties  might  be 
imdeistood;  and  this  is  increased  by  the  omission  in  one  cov- 
enant and  the  insertion  in  another. 

A  covenant  for  quiet  enjoyment  is  veiy  different  from  one 
wananting  that  the  grantee  should  meet  with  no  hindrance  in 
taking  possession  at  or  before  a  stated  day  fixed  by  the  instru- 
meni  No  breach  of  the  covenant  is  alleged.  It  must  be  taken 
that  it  was  not  broken,  and  that  neither  Mounce  Jones  nor  any 
other  person  hindered  him  from  taking  that  possession.  I  can- 
not put  any  other  construction  on  these  words  than  that 
Oeoige  Miller  says:  **  I  will  not  covenant  for  the  goodness  of 
my  title,  but  I  will  covenant  to  deliver  to  you  possession  on  the 
fifteenth  of  April;  and  will  warrant,  that  in  taking  possession 
70Q  shall  not  be  hindered  by  Mounce  Jones  or  any  other  per- 
Bon.''  Taking  possession  is  one  act,  and  not  a  succession  of 
acts,  and  does  not  signify  a  continuance  of  possession.  And 
Qeorge  Miller  says:  '*  I  will  not  enter  into  any  warranty  of  the 
possession;  I  will  not  defend  against  any  disturbance  or  inter- 
niption,  except  it  is  by  myself,  or  my  heirs  and  assigns;  I  will 
undertake  to  put  you  in  possession,  but  not  to  keep  you  there." 
The  present  possession  of  Mounce  Jones,  and  the  delivery  of 
the  possession  was  all  that  was  in  view  of  the  parties,  or  scope 
of  the  covenants.  Looking  at  the  instrument,  this  is  the  con- 
rtmetion,  and  there  is  nothing  so  doubtful  or  ambiguous  in  the 
covenants  as  to  require  the  conduct  of  the  parties  to  be  called 
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in  to  impose  a  different  oonstmction;  there  is  no  ezpreee  oore- 
nant  for  quiet  possession  or  enjoyment,  and  so  material  a  core* 
nant  cannot  be  implied  or  added  to  it  bj  the  conduct  or  dedari- 
tion  of  the  parties,  Oonrts,  both  of  law  and  eqnity,  constant]; 
advert  to  the  situation  of  the  parties  and  the  property,  in  order 
to  enable  them  to  oonstme  ambignons  and  ill*penned  instm* 
ments;  bat  it  is  now  dearly  settled  that  in  the  construction  of 
a  deed  or  agreement,  the  acts  of  the  parties  cannot  be  taken 
into  consideration:  Sugden,  118;  and  parol  evidence  of  the  in- 
tention of  the  parties  ought  not  to  hare  been  receiyed.  On  the 
first  argument,  the  acts  of  Miller,  and  his  declarations,  had 
their  influence  in  the  Tiew  which  I  then  took  of  these  coTcnants, 
and  I  was,  I  acknowledge,  disposed  to  consider  that  in  this  case 
the  parties  themselyes  had  put  a  construction  on  these  coTe- 
nants,  and  were  therefore  bound  by  it.  I  am  now  satisfied  this 
view  was  erroneous,  and  that  all  this  evidence  should  be  disre- 
garded, and  have  no  influence  on  the  construction  of  the  bond. 
The  clause  respecting  the  possession  is  one;  but  if  they  were 
distinct,  the  second  would  be  consequential  to  the  first.  The 
just  rule  of  construction  will  be  f  oimd  in  1  Saund.  60;  it  is  this: 
where  any  sentence  contains  distinct  covenants,  and  there  are 
words  of  restriction,  either  in  the  prefatoiy  or  condnding  part, 
these  words  must  be  extended  to  every  part  of  the  sentence, 
unless  the  intention  of  the  parties  appears  to  require  a  contraiy 
construction.  There  are  many  decisions  confirming  this  rale, 
and  some  of  them  of  a  Tery  early  date.  In  BroughUm  v.  Con^ 
way,  Moore,  58;  Dyer,  Si40,  a  condition  that  vendor  had  not 
done  or  would  do  any  act  to  disturb  the  yendee,  but  that  he 
should  hold  and  enjoy,  without  the  disturbance  of  vendor  or 
any  other  person,  was  confined  to  acts  done  by  the  former,  be- 
cause the  latter  words  were  referable  to  the  former;  and  it  is  no 
breach  if  the  assignee  be  disturbed  by  the  act  of  any  other  per- 
iK>n,  if  it  be  without  the  act  of  the  assignor:  Powell  on  Cent. 
408.  So,  if  one  covenant  that  lands  are  of  the  value  of  one 
ihousand  pounds  per  aimum,  and  so  shall  continue,  notwith- 
standing  any  act  done  or  to  be  done  by  him,  the  words  "  not- 
withstanding any  act  **  extend  as  well  to  the  time  of  covenant 
made  as  to  the  time  future;  and  though  they  be  not  of  that 
value,  the  covenant  will  not  be  broken,  except  some  act  done 
by  the  covenantee  be  the  cause  of  it. 

Bich  V.  Bich,  Cro.  Eliz.  43;  and  Orevia  v.  Peade,  Id.  616;  and 
again  in  8  Lev.  46,  there  were  four  covenants:  the  first  for  seis* 
ure  in  fee,  the  second  for  right  to  convey,  the  third  against  in« 
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cnmbmifies,  and  the  fourth  for  qidet  enjoyment.  The  flnl^ 
thud  and  fomih  coTenanis  were  ezpressly  reBtrained  to  the  act 
of  the  grantor,  hie  father  and  grandfather,  and  the  aeoond  was 
onrestzicfted.  The  whole  oonrt  agreed  that  the  covenants  were 
dktinet  and  seTeral,  and  three  justioee,  in  opposition  to  North, 
G.  J.,  held  the  first  and  second  covenants  were  synonymons, 
■nd.  therefore,  as  the  grantor  had  covenanted  against  his  own 
sets,  it  ooold^ot  be  intended  that  he  should  inunediately  after- 
wards covenant  against  aU  the  world. 

A.  series  of  decisions  has  fixed  a  principle,  that  however  gen- 
eral the  words  of  a  covenant  may  be,  if  standing  alone,  yet  if 
from  other  covenants  in  the  same  deed,  it  is  plainly  and  irresist- 
ibly to  be  inferred  that  the  party  could  not  have  intended  to 
nae  the  words  in  the  general  sense  which  they  import,  the  court 
▼ill  limit  the  operation  of  the  general  words  of  any  covenant  in 
the  same  deed.  The  question  therefore  always  is,  whether  such 
xneaistible  inference  does  arise  from  concomitant  covenants;  if 
it  does  they  will  control  the  general  words  of  the  covenant.  It 
is  not  required  here  to  restrain  general  expression  by  concomi- 
tant restrictive  ones,  for  there  is  no  general  covenant  for  quiet 
enjoyment  or  against  disturbance,  but  a  special  one,  respecting 
the  taking  possession,  and  not  a  covenant  against  interruption 
or  disturbance  of  the  possession  when  it  was  acquired. 

It  was  not  asked  by  the  plaintiff  in  error  to  restrain  a  general 
covenant  by  inference,  and  prune  it  down  to  a  special  one;  but 
the  defendants  in  error  require  a  construction  to  change  a  spe- 
cial covenant  and  enlarge  it  into  a  general  one,  and  introduce 
other  covenants  by  inference,  whilst  so  far  from  being  a  neces- 
sary inference,  there  is  an  irresistible  inference  to  the  contrary. 
"Against  Mounce  Jones  and  all  other  persons  attempting  to 
hinder  John  D.  Heller  from  taking  possession  thereof,  so  as 
aforesaid  will  warrant  and  forever  defend."  To  ascertain  the 
sense  of  this  we  have  only  to  look  to  the  line  of  the  **  instru- 
ment next  above,  that  explains  the  general  expression  as  afore- 
ssid,"  and  shows  it  to  be  a  taking  possession  at  or  before  the 
fifteenth  April.  If  this  was  a  general  covenant  for  quiet  posses- 
sion and  enjoyment,  what  would  be  the  use  of  any  other  re- 
stricted covenant,  for  this  would  supersede  them  all,  for  a 
gnmtee  might  say,  '*  I  cannot  sue  you  on  the  covenant  for  title, 
but  I  have  a  cause  of  action  on  a  general  covenant  for  perpetual 
possession  and  quiet  enjoyment."  Taking  possession  is  one 
act,  limited  here  to  a  point  of  time;  quiet  enjoyment  includes 
everything,  and  is  perpetual;  into  a  covenant  for  the  lattei 
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Oecxrge  Miller  did  not  enter;  into  the  former^  he  did.  and  that 
he  f  ulfiUed.  If  there  had  been  a  general  ooTenani  for  quiet  en- 
joyment separate  and  distinct  from  the  ooyenant  for  daliTeiy  of 
possession,  it  perhaps  would  not  have  been  reetiained  bj  the 
restrictiTe  covenant,  as  to  the  deliyery  of  possession,  for  that 
would  be  a  covenant  of  a  materially  different  import,  and 
directed  to  a  different  object.  The  covenant  for  quiet  enjoy- 
ment is  the  assurances  against  the  consequences  of  a  defective 
title,  and  of  any  disturbances  therefor,  and  if  he  be  lawfully 
evicted,  the  grantor,  by  such  covenant,  stipulates  to  indemnify 
him  at  all  events.  But  the  covenant  for  delivery  of  pospoonion, 
and  that  there  shafll  be  no  attempt  to  hinder  him  from  taking 
possession  at  or  before  a  particular  day,  is  a  quite  diffisrent 
covenant;  it  is  a  covenant  against  all  acts  of  interruption,  legal 
or  illegal,  with  or  without  title,  in  taking  the  possession  at  the 
time  stipulated,  and  when  the  possession  is  taken  without  in- 
terruption, that  covenant  has  performed  its  office  and  has  no 
continuing  obligation.  It  has  been  with  great  earnestness 
pressed  on  the  court  that  this  bond  has  received  a  construc- 
tion by  this  court  in  the  case  of  EeUer  v.  Jones^  4  Binn.  61. 

This  is  not  so.  The  bond  is  called  an  indemnifying  bond. 
The  bond  itself  was  not  given  in  evidence,  but  in  order  to  con- 
nect Miller  and  Heller  in  the  action,  NkiholaM  J<msi  v.  Mounce 
Jones^  and  in  the  defense  set  up  by  Miller,  to  show  a  fraud  in 
the  Boire  facias  on  the  judgment,  between  the  plaintiff  and  de- 
fendant in  the  proceedings,  and  that  the  whole  was  a  contriT- 
ance  to  defeat  Oeorge  Miller  of  his  judgment,  and  from  the 
circumstance  to  draw  the  conclusion  lliat  at  the  trial  on  the 
9C%re  facias  Heller  was  virtually  a  party,  and  that  this  defense 
being  set  up  in  the  suit,  and  a  verdict  against  it,  the  verdict 
was  conclusive  between  all  parties  and  privies.  Notice  had 
been  given  Heller  to  produce  this  bond;  he  did  not  produce  it, 
and  evidence  was  given  that  when  Miller  sold  to  Heller,  he  gave 
him  a  bond  to  indemnify  him;  but  the  bond  was  not  given 
in  evidence,  nor  parol  evidence  of  its  contents,  otherwise  than 
by  the  witness  testifying  that  Miller  had  given  Heller  a 
bond  of  indemnity  against  the  claims  of  others.  If  the 
witness  was  under  mistake  as  to  the  nature  of  the  indenmitj, 
Heller  had  an  opportunity  to  show  that  mistake  by  producing 
the  bond  itself.  But  for  the  purpose  it  was  introduced,  this 
bond  would  establish  the  connection  with  its  special  covenantj 
equally  as  if  it  had  contained  general  covenants.  The  case  re- 
ported very  folly  shows  that  this  bond  and  its  conditions  are 
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Aow  for  the  Sai  time  to  reoeiTe  a  judicial  eonstniotion  in 
court;  and  the  conrt  are  of  the  opinion  that  there  was  error  in 
the  eoart  of  common  pleas  in  deciding  that  this  breach,  the 
evietion  hj  Nicholas  Jones,  was  within  any  of  the  covenants  in 
the  condition  of  the  bond. 

This  makes  it  nnnecessaxy  to  decide  on  the  measure  of  dam- 
ages which  should  obtain  on  a  bond  with  a  penalty,  conditioned 
to  wanant  either  title,  pezpetoal  possession,  or  quiet  enjoy- 
meot,  because  the  plaintiff  in  error  is  not  liable  at  all,  and  there 
is  DO  caase  of  action,  no  breach  assigned  on  record,  falling 
within  any  of  the  coyenants;  and  it  would  be  giving  an  extra 
jodidal  decision  in  a  veiy  important  question,  which  ought 
always  to  be  avoided.     The  judgment  is  therefore  reversed. 

Judgment  reversed. 


Share  v.  Anderson. 


[7  BamaauMi  a  B^mM,  4S.] 

VnDoifB  DiOLAaATiOBa. — ^A  declantion  by  a  vendor,  evindng  a  diapoaatim 
todafaaad,  cannot  be  need  as  evidence  against  him  in  a  difforent  and 
nbieqaeBt  transactioii  with  another,  not  then  in  contemplation. 

ConsABn  Df  Dbxd  dibflagb  Pabol  Pbomisis. — Parol  repreeentationa  al 
the  time  of  execution  are  merged  in  a  warranty  against  inoombranoei^ 
ttd  cannot  be  ahown  in  an  action  for  the  pnrchaae-moneyy  where  they 
we  not  alleged  aa  proof  of  fraud. 

SncnoH  TO  bhow  Bbxagh. — ^To  entitle  the  vendee  to  relief  against  Ilia 
payment  of  the  pnrchaae-moneyy  on  the  gronnd  of  inonmbranoes,  an  act- 
ual eviction  at  law  need  not  be  shown. 

Iai  b  1A70B  or  Hobs. — ^Where  land  is  decreed  to  one  heir,  by  order  of 
the  conrt,  the  pnrchase-money  due  the  other  heirs  is  a  lien  on  the  land; 
^  a  relean  by  the  children  of  one  of  these  heirs  who  is  dead,  is  bindp 
iag  in  equity,  and  on  every  one  except  creditors,  at  law. 

iaBowxsDoiQQrr  our  or  Jurisdiction. — ^A  justice  of  the  peace  cannot  do 

aa  offidsl  act,  or  exercise  a  judicial  function,  out  of  his  district,  and 

therefore  an  acknowledgment  by  a  feme  covert,  taken  in  one  county 

wre  a  jnstioe  of  the  peace  of  another  county,  where  the  land  lies,  ia 
Toid. 

"*HOH  OF  Widow  Evidkngkd  by  Suit. — Where  a  widow  joins  as  emO' 
^^  in  a  suit  for  the  purchase-money  for  land  conveyed  by  a  deed  which 
■he  had  defectively  acknowledged,  the  invalidity  of  the  deed  is  no  bar  to 
a  recovery;  for  by  suing  she  makes  her  election,  and  a  recovery  will  bar 
^aghtto  dower. 

^^  brought  by  Mary  Anderson  and  others,  as  executors  of 
'^0368  Anderson,  against  Henry  Share  and  Christian  Hersbej, 
■*^or,  to  recover  the  amount  due  on  a  bond  executed  by  Henry 
SbaiQ  and  Christian  Hershey,  to  the  said  James  Anderson,  for 
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Uie  payment  of  fifty  thousand  doUara,  with  interest  from  the 
first  tSaxch^  1814.  The  sums  of  six  hundred  dollars  and  seven 
hundred  dollars  had  been  paid  and  credited  on  the  bond. 

Notice  was  given  that  the  following  matters  would  be  8pe> 
dally  offered  in  evidence :  That  the  title  of  the  plaintiff's  testator 
to  the  said  lands,  was  defective  and  incumbered  at  the  time  of 
the  sale  to  the  defendant,  and  continued  and  still  is  defective; 
that  the  defects  in  the  title  and  incumbrances  upon  it  were  cod- 
cealed  by  the  plaintiff's  testator,  at  the  time  of  the  contracting, 
and  when  discovered  he  assured  the  purchaser,  that  he  should 
not  suffer,  for  he  would  at  once  have  them  removed,  and,  there- 
fore, the  contract  was  completed;  that  it  vras  fully  explained 
and  made  knovm  to  the  plaintiff's  testator,  that  part  of  the 
lands  purchased  was  for  a  town  plot^  to  be  laid  out  in  lots,  and 
that  a  complete  title  was  desired  and  indispensable,  and  such 
was  promised  and  assured;  that  upon  the  faith  of  these  aasor- 
ances,  the  groimd  plot  was  laid  out  for  a  town,  extensive  sales 
made,  all  of  which  were  rendered  inoperative  by  the  defendant 
not  getting  a  clear  title.  In  consequence  of  such  failure  of 
title,  the  plaintiff's  testator  lost  the  principal  object  of  the  pur- 
chase; and,  therefore,  he  claims  compensation  or  a  return  of  so 
much  of  the  purchase-money  as  will  reimburse  him  for  losses. 

Various  witnesses  were  called,  whose  testimony,  as  far  as 
material,  appear  from  the  opinion. 

The  juxy  found  a  verdict  for  the  plaintiff,  on  which  judgment 
was  rendered,  and  a  writ  of  error  thereupon  taken,  the  grounds 
of  which  appear  from  the  opinion. 

Buduman  db  HopkiM^  for  the  plaintiffii  in  error. 

Jenkins  and  Bogern,  contra. 

By  Oourt,  Qibson,  J.  In  the  court  below  the  defense  was 
put  on  a  supposed  fraud  of  James  Anderson,  the  plaintiff's  te^ 
tator,  in  procuring  Henry  Share,  one  of  the  defendants,  and 
the  principal  in  the  transaction,  to  purchase  the  land  for  which 
the  bond  was  given,  on  the  breach  of  a  collateral  agreement  by 
Anderson  to  procure,  within  a  specified  period,  certain  incum- 
brances on  the  property  to  be  extinguished;  on  the  existence  of 
some  of  those  incumbrances,  still  as  outstanding,  and  on  a  de- 
fective acknowledgment  of  the  deed  of  conveyance  by  Anderson's 
wife,  who  is  now  an  executrix  of  his  will,  and  a  plaintiff  in  the 
cause.  Under  some  of  these  heads,  may  every  principle  be 
ranged,  which  the  court  was  called  on  to  decide. 

As  to  the  first,  the  defendants  had  the  benefit  of  their  allaga- 
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tion  to  the  extent  of  its  Talne  as  supported  I17  the  eyidenoe. 
Tbib  jarj  were  instroeted  that  if  Anderson,  the  vendor,  took  pains 
to  oonceel  the  inonmbranoes  from  Share,  and  thus  induced  him 
to  accept  a  deed  which  he  would  not  otherwise  have  done,  it 
was  such  a  fraud  as  entitled  him  to  rescind  the  contract  alto- 
gether, but  the  judge  at  the  same  time  expressed  an  opinion 
that  the  defendants  had  failed  in  their  proof,  and  whether  in 
this  he  were  right  or  wrong,  is  not  for  us  to  inquire.  But  an 
exception  was  taken  to  the  rejection  of  CTidence,  to  proTo  that 
a  short  time  preTious  to  the  date  of  the  articles,  Anderson  had 
oiEBied  to  sell  the  property  to  the  witness,  who  obserred  he 
imderstood  there  were  incumbrances  on  it,  but  that  he  did  not 
behere  it,  and  that  Anderson  replied,  that  they  who  said  so 
knew  no  better,  for  there  were  none.  Now  how  this  declaration, 
eTcn  granting  for  the  sake  of  the  argument,  that  it  evinced  a  dis- 
position to  cheat  the  person  to  whom  it  was  made,  could  be 
csUed  in  aid  of  evidence  of  fraud  in  a  subseqaent  and  distinct 
tiaDsaction  not  even  then  in  contemplation,  is  what  I  cannot 
eomprehand.  In  this  part  of  the  case,  therefore,  I  discover  no 
cfror. 

Under  the  second  head,  a  breach  of  the  parol  agreement  waa 
insisted  on,  not  as  failure  of  consideration  of  the  bond,  but  as 
special  damage  collateral  to  the  consideration,  which,  therefore, 
could  operate,  if  at  all,  only  as  a  set-off.  It  is  unnecessary  to 
decide  whether,  under  the  pleadings,  a  distinct  substantive 
cause  of  action  could  be  urged  as  a  set-off,  as  it  is  dear  the 
parol  promise  could,  under  the  circumstances  of  the  lease,  have 
no  operation  in  any  shape.  It  was  not  pretended  that  this  part 
of  the  defense  was  connected  with  the  allegation  of  fraud;  but 
it  was  urged  on  the  ground  of  the  abstract  effect  of  the  promise 
itself,  which,  from  its  nature,  carries  with  it  an  assertion  of 
notice,  and  precludes  the  idea  of  Share-  having  been  unapprised 
of  the  existence  of  the  incumbrances  at  the  execution  of  the 
deed,  or  even  at  the  date  of  the  articles. 

Dr.  Watson  testified  that  immediately  after  the  articles  were 
signed,  he  informed  Share,  at  the  request  of  Anderson,  that 
there  were  liens,  on  which  Anderson  said  he  would  procure 
releases  of  them,  and  that,  at  all  events.  Share  woald  be  no 
loser  by  want  of  them;  and  Leibhart  swore,  that  immediately 
before  the  execution  of  the  conveyance  made  pursuant  to  the 
articles.  Share  expressed  dissatisfaction  because  the  releases 
had  not  been  obtained,  on  which  Anderson  again  told  him  not 
to  be  uneasy,  for  he  should  suffer  no  loss  on  that  account,  and 
Share  being  satisfied,  the  conveyance  was  then  ezeonted. 


iSii  Shabs  v.  Ain>xB80N.  [P< 


I 


This  was  all  the  eridenoe  of  the  promise  relied  on.  InPeon- 
^iTania,  we  have  unqaestionablj  gone  forUier  in  admitting  the 
declarations  of  parties,  made  at  the  exeoution  of  a  oonveymiiee, 
than  the  decisions  of  any  chancellor  woold  warrant;  bat  this 
departure  from  the  dumcezy  rules  of  CTidence  has  been  re- 
gretted by  some  of  the  soundest  lawyers  in  the  state,  and  erwBrj 
day's  experience  proves  its  want  of  policy. 

In  giving  effect,  therefore,  to  parol  evidence  of  the  intention 
of  the  parties  to  a  written  contract,  I  ahaU  never  consent  to  go 
a  jot  beyond  the  adjudged  cases,  and,  in  truth,  I  would  much 
rather  recede  than  advance.  Here,  however,  we  have  a  Tery 
different  case,  for  the  attempt  is  not  to  control  the  written 
agreement,  but  to  set  up  a  parol  promise  independent  of  it,  as 
the  subject  of  a  substantive  and  distinct  remedy.  Now  there  Is 
no  wiser  rule,  and  certainly  none  better  established,  than  that 
a  contract  shall  not  rest  partly  in  writing  and  partly  in  parol. 
But  further,  the  execution  of  the  deed  being  the  solemn  and 
deliberative  creation  of  the  evidence  of  the  contract,  is  the  con* 
summation  of  all  preparatory  negotiations  and  stipulationsy  even 
that  although  there  may  be  collateral  covenants,  not  executed 
by  delivery  and  acceptance  of  a  deed,  the  law  raises  a  presump- 
tion to  the  contraiy ,  which  can  be  rebutted  only  by  a  manifest  in- 
consistency between  the  provisions  of  the  deed  and  those  of  the 
articles.  But  here  the  deed  contained  a  covenant  of  warranty 
against  the  very  incumbrances  that  were  the  subject  of  the 
promises,  and  it  would  therefore  be  impossible,  even  if  there 
could  be  such  a  thing  as  a  collateral  parol  promise,  to  say  that 
it  was  not  merged  in  the  deed;  for  if  it  were  not,  the  purefaaaer 
might  proceed  at  the  same  time  on  the  promise  and  on  the  cove- 
nant, and  to  say  that  he  would  be  bound  to  elect  his  remedy,  or 
that  he  could  recover  only  one  satisfaction,  admits  the  identify 
of  the  subject-matter  of  the  written  and  of  the  parol  contract, 
and  in  that  view  is  an  argument  in  favor  of  the  latter  having 
merged  in  the  former.  The  jury,  therefore,  were  rightly  di- 
rected, that  unless  the  acceptance  of  the  conveyance  were  pro- 
cured by  deceit,  the  declaration  of  the  vendor  ought  to  have  no 
operation. 

Under  this  head,  also,  may  be  ranked  two  bills  of  exoeptiona 
to  the  opinion  of  the  court,  rejecting  evidence  of  the  solvency 
of  persons  to  whom  Share  had  sold  certain  portions  of  the 
land;  and  that  they  had  defeated  him  by  setting  up  these  liens 
as  a  defense  to  suits  brought  for  the  purchase-money.  The 
evidence  was  offered  to  show  the  nature  and  extent  of  the 
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special  damage  Buffered  from  the  breach  of  the  protAiae;  and 
its  eompetencj  therefore  depended  on  whether  the  promiae  it- 
self created  any  diatinot  reaponaibilitj  that  eoold  have  an  effeot 
on  the  eTent  of  the  oaoae.  I  am  of  the  opinion  it  waa  properly 
excluded. 

Then  aa  to  the  third  head.  The  effeot  of  incnmbranoea  aa 
showing  failure  of  consideration  or  a  defect  in  the  title  is  cer> 
tamly  different  in  Pennsylyania  from  what  it  is  in  England, 
where  an  CTiction  at  law  is  an  indispensable  ingredient  of  a 
cUim  for  relief  against  payment  of  the  pqrohaoo  money. 

Here  it  is  sufficient  that  eyiction  may  take  place.  How  far 
then  had  the  incombrances  in  the  present  case  been  actually 
discfaazged,  and  were  there  any  still  outstanding,  which  the 
eoQit  did  not  direct  the  jury  to  allow  ? 

The  compensation  decreed  by  the  orphan's  court,  in  lieu  of 
ihe  interest  which  the  step-mother  and  the  tweWe  brothers  and 
ciifteis  of  the  vendor  originally  had  in  the  estate,  and  which 
visdifested  by  the  decree  confirming  the  estate  in  him,  was  a 
lien  on  the  land;  but  aU  their  respectiTe  shares  had  incontest- 
Mj  been  dischaiged,  except  the  share  of  one  of  the  sisters, 
which,  under  the  direction  of  the  court,  was  allowed  in  the 
veidiet,  and  also  the  share  of  another  sister  only  half  of  which 
was  allowed. 

The  last  mentioned  sister  had  died,  leaving  four  children; 
two  of  whom  had  not  released,  and  their  part  of  their  mother's 
share  was  consequently  allowed;  but  the  other  two  on  coming 
of  age  had  executed  releases,  the  validity  of  which  is  denied, 
on  the  ground  that  the  interest  of  the  mother  having  been 
turned  into  personality  by  the  decree  of  the  orphan's  court, 
conld  be  released  only  by  her  personal  representative,  and  not 
hy  her  heirs,  as  these  had  no  descendable  interest  in  the  money 
decreed  to  her.  Such  releases  I  admit  are  not  valid  at  law,  but 
they  are  undoubtedly  valid  in  equity,  and  therefore  good  here, 
tspedally  as  the  defendant  sets  up  an  equitable  defense.  If 
the  money  had  been  actually  paid  to  the  children  to  whom  it 
waa  ultimately  to  go,  would  not  chancery  restrain  an  executor 
or  administrator  of  the  mother  from  prosecuting  an  action  for 
it  at  law  ?  Payment  to  the  children  would  be  good  against 
€fBrj  one  but  creditore,  and  here  it  does  not  appear  that  there 
were  any;  for  we  must  intend  the  judge  said  the  releases  were 
good  only  under  the  circumstance  of  the  case,  and  as  the  evi- 
dence haa  not  been  brought  before  us  by  a  bill  of  exceptions, 
we  cannot  say  this  was  enor.    But  these  incumbrances  were 
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not,  as  seems  to  have  been  taken  for  granted  at  the  tnal,  de- 
pendent for  their  effect  on  the  covenant  of  wairantj  which  iras 
speciallj  intended  to  protect  against  them;  for  this  eqnitahle 
defense  rests  not  on  the  breach  of  a  covenant,  but  on  failnre  of 
consideration,  and  might  have  been  equally  urged  if  the  con- 
veyance had  contained  no  warranty  at  all.  There  is,  however, 
another  incumbrance  on  which  the  warranty  has  a  direct  opera- 
tion. The  land  lies  within  the  manor  of  Springetsbnry,  and  is 
subject  to  a  quit-rent  to  the  heirs  of  the  late  proprietors;  and 
of  these  facts  I  will  intend  that  the  vendee  was  fully  i^prised 
as  the  nature  of  the  title  must  have  led  him  to  a  knowledge  of 
the  first,  and  the  reservation  of  quit-rents  in  the  propiietaiy 
manors,  being  not  only  a  matter  of  public  notoriety,  bat  also 
recognized  in  the  acts  which  divested  the  Penn  family  in  their 
other  lands,  is  to  be  considered  a  notice  of  the  second.  Under 
these  circumstances  it  might  admit  of  a  doubt,  whether  a  pur- 
chaser, even  without  a  covenant  against  the  quit-rent,  could 
retain  any  part  of  the  purchase-money.  Where,  however, 
there  is  notice  of  an  incumbrance  which  is  contingent,  and  the 
vendor  covenants  generally  against  incumbrances,  the  vendee 
will  be  considered  as  having  chosen  his  remedy,  and  will  not 
be  permitted  to  retain:   Vane  v.  Lard  Barnard,  Gibb.  Eq.  6. 

Here,  if  the^  had  been  no  covenant,  and  the  vendor  had  been 
ignorant  of  the  existence  of  a  quit-rent,  the  jury  might  have  de- 
ducted its  estimated  value  from  the  amount  of  their  verdict; 
but  the  very  circumstance  of  exacting  a  covenant  against  a 
known  incumbrance  which  the  vendee  may  extinguish,  is  incon- 
sistent with  an  intention  that  more  should  be  retained  than 
what  actually  affected  the  land  by  being  then  due.  It  was  con- 
tended that  the  whole  value  of  the  quit-rent  should  have  been 
estimated  and  deducted,  but  the  court  directed  the  jury  to  al- 
low only  arrearages  due  at  the  time  of  the  contract;  and  these  as 
being  a  present  charge,  were  properly  a  subject  of  defense,  on 
the  same  ground  that  the  liens  created  by  the  proceedings  in 
the  orphans'  court  were  allowed;  but  the  vendee  could  not  re- 
tain to  meet  charges  accruing  afterwards. 

Lastly,  as  to  the  defect  in  the  title.  The  acknowledgment  of 
the  conveyance  in  Lancaster  county,  although  before  a  jostioe 
of  the  peace  in  York  county,  in  which  the  lands  lie,  was  un- 
doubtedly void.  The  taking  of  the  separate  examination  of  a 
feme  caveri  is  a  judicial  act,  and,  therefore,  as  local  in  its  nature 
as  any  other  within  the  compass  of  a  justtoe's  official  duty,  who 
can  do  no  act  nor  exercise  any  judicial  function  out  of  his  proper 
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district  or  oonnfy.  If  jmisdiotion  were  given  to  jostioes  of 
the  peace  for  eonaideraidons  that  relate  only  to  their  office  or 
persons,  it  is  not  easy  to  diaoover  anything  like  a  reason,  for 
the  legislature  having  attached  any  local  qualification  to  it;  for 
the  magistrates  of  one  county  possess,  in  contemplation  of  law, 
as  competent  a  share  of  talents  and  integrity  as  those  of  another, 
and,  therefore,  this  official  trust  might  as  to  that,  have  been  as 
weU  confided  indiscriminately  to  all  justices  in  the  state,  as  to 
those  of  the  county  where  the  lands  lie.  But  although  the 
dower  of  the  vendor's  widow  was  not  barred  by  the  acknowl- 
edgment of  the  conveyance,  yet  she  prosecutes  this  suit  in  di- 
rect opposition  to  her  right,  and  has,  therefore,  precluded  her- 
self from  urging  it  hereafter.  A  party  in  her  situation  will 
never  be  permitted  to  affirm  an  act  in  part,  and  disaffirm  it  in 
part;  but  shall  be  put  to  his  election  to  confirm  it  altogether,  or 
abandon  it  altogether. 

This  principle,  which  is  universal,  and  said  to  prevail  in  the 
laws  of  every  country,  is  applicable  to  all  interests,  whether  of 
femes  coveri  or  infants,  whether  immediate,  remote  or  contin- 
gent; of  value  or  of  no  value;  and  as  well  to  deeds  as  to  wills. 

It  is  this  principle— that  none  shall  claim  in  repugnant  rights, 
and  that  he  who  would  take  the  benefit  shall  not  dispute  the 
title— which  prevents  a  tenant  from  setting  up  title  against  his 
landlord. 

Whether  the  widow  had  a  beneficial  interest  under  the  will  ia 
iiomaterial,  her  having  joined  in  a  suit  to  recover  the  price  of  a 
title,  which  was  sold  as  a  good  one,  was  a  determination  of  her 
election,  which  shall  forever  estop  her  from  disputing  the 
validity  of  the  title,  to  which,  after  every  legal  disability  waa 
removed,  she  has  thus  become  a  party. 

The  eiior  in  the  charge  respecting  the  acknowledgment  of 
the  deed,  therefore,  was  one  that  did  not  prejudice  the  defend- 
ants, as  the  vendor's  widow,  who  is  an  executrix  of  his  will,  and 
one  of  the  plaintiffs  in  the  suit,  ratified  the  sale  and  cured  the 
defect  in  the  title. 

The  judgment  is  affirmed. 

TiLOHKAH,  0.  J.,  took  no  part  in  the  opinion,  having  been 
absent  during  the  argument. 

.  Judgment  affirmed. 

hi  Lclb(Mch'sea$e,  6  Watts,  177»  the  point  dotsnniiied  as  toa  legacy  bsing  a 
Imi  an  the  Und  was  shown  to  he  otherwise  determined  in  HtUmum  v.  HdU 
WON,  4  Bawle,  140L  As  to  frand  entitling  one  to  reoover  back  the  pozohase- 
SMney,  this  case  is  cited  in  Fo&ttr  v.  QtUman^  13  Pa.  St.  843. 
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In  late  cases  the  court  rtHj  cm  the  princtpel  case  ihowiog  wImu  a  pvrtj  ii 
estopped  to  denj  the  Tslidity  of  an  mstnunent  under  which  he  reoeivea  and 
daims  a  benefit:  SmUhr.  Warden,  19  Pa.  St  424;  Ftyer  ▼.  Bithell,  84  Id. 
62L  In  this  last  case  a  married  woman  having  reoeiTed  a  foil  consiiiwratioa 
for  her  assignment^  and  bj  her  own  act  disabled  hezself  fnim  restoaqg  aoch 
ooDsideration,  was  held  estopped  from  repudiating  the  asuigmnsoft  <m  tbe 
gronnd  that  she  had  not  acknowledged  the  same. 


Kauffelt  V.  Bower. 

[7  ftaa—4iT  k  Bawui,  M.] 

Vsiri)0B*8  Lbn  upon  Bxaitt.— Where  an  absolnte  conveyanca  is  mads  d 
land,  a  receipt  given  for  the  porchase-money  and  possession  delivvied  to 
the  Tendee,  part  of  the  purchase-money  being  paid  and  tilebond  of  the 
porchaser,  with  a  surety  taken  for  the  residue,  the  vendor  has  not  a  liea 
for  the  residue  against  judgment-creditors  of  the  vendee  whose  judg- 
ments are  subsequent  to  the  conveyance,  althou^  they  may  hava  had 
notice  that  a  portion  of  the  purchase-money  still  remained  unpaid. 

Ebbob  to  the  common  pleas.  The  action  was  institated  by 
Bower  against  Eauffelt,  a  sheriff,  with  notice  to  the  jadgment- 
oreditors  of  Treicbler.  Bower  had  executed  an  abaolate  ood- 
Teyance  of  a  certain  tract  of  land  to  Treichler,  one  half  the  oon- 
sideration-money  being  paid  at  the  time  of  the  execation,  and 
bonds  given  by  Treichler,  with  one  Smith  as  surety,  for  the  pay- 
ment of  the  residue  in  five  annual  installments.  A  receipt  was 
at  the  same  time  made  on  the  deed  for  the  purchase-money,  the 
title  papers  were  given  up  and  possession  was  delivered.  The 
land  was  sold  under  an  execution  issued  upon  judgments  ob- 
tained in  favor  of  creditors  of  Treichler  subsequent  to  the  con- 
veyance. The  creditors  knew  that  part  of  the  purchase-money 
remained  unpaid.  The  presiding  judge  charged  the  jury,  aftet 
a  review  of  the  evidence,  "  the  only  question  then  is,  did  Jacob 
Bower's  lien  continue  upon  this  land  at  the  time  it  was  sold  by 
the  sheriff.  If  it  did,  you  will  find  for  the  plaintiff;  if  it  did 
not,  you  will  find  for  the  defendant." 

Verdict  and  judgment  for  the  defendant. 

By  Court,  Oibson,  J.  The  decision  of  the  principal  question, 
whether  an  equitable  lien  for  purchase*money  can  exist  in  Penn- 
sylvania under  any  circumstances,  will  render  a  dedsion  of 
most  of,  if  not  all  of,  the*other  questions  raised  nnneoeesaxj.  I 
haTC  given  this  question  that  deliberate  consideration  which  the 
great  importance  of  its  practical  consequences  dessrres,  and  the 
result  is  a  settled  conviction  that  with  us  such  a  lien  does  not 
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ezkt  In  England,  the  doetrineis  now  too  firmly  eetaUished  to 
be  questioned,  and  is  said  to  be  bonowed  from  the  ciTil  law.  But 
whaterer  be  its  origin,  it  is  certain  that  the  first  trace  of  it  in 
tiie  Wngliah  law  is  disooTcrable  in  Chapman  t.  Tfanner,  1  Yem. 
267,  which  was  decided  as  late  as  1684,  three  years  after  the 
date  of  the  charter  to  William  Penn;  and  e^en  there,  as  ap- 
peers  in  FaweU  ▼.  Hedis^  Amb.  726,  tilie  decision  was  rested  on 
a  special  agreement  that  the  vendor  should  detain  the  title 
deeds,  which  therefore  presented,  not  the  case  of  an  equitable 
Ubb,  as  now  nnderstood,  bat  of  an  eqoitable  mortgage. 

When  the  colony  was  founded,  then  onr  ancestors  coald  not 
have  hrooght  this  doctrine  along  with  them,  for  it  was  no  part 
of  the  law  of  England,  and  no  law  eren  of  positive  enactment 
Babseqnently  established  there  would  extend  here,  unless  the 
colony  were  expressly  named,  or  the  law  were  adopted  in  prac- 
tiee.  But  the  whole  course  of  our  jurisprudence,  with  the  ex- 
ception of  certain  dUia  thrown  out  in  two  cases  decided  by  this 
ecmrt,  which  I  shall  presently  examine,  shows  that  the  doctrine 
bss  nerer  been  recognized  either  by  the  legislature,  or  by  the  ju- 
dieiazy,  or  supposed  to  exist  by  the  profession  or  the  people. 
The  legislature  has  uniformly  discouraged  every  other  lien  or 
incombrance  than  those  which  arise  from  transactions  which 
appear  of  reoord,  and  which  therefore  can  prejudice  no  one  who 
usee  proper  diligence  to  ascertain  ihe'state  of  the  facts;  and 
even  where  liens  are  permitted,  it  has  been  thought  that  the 
itsie  of  property,  as  well  as  the  habits  of  the  people,  required 
ikem  to  be  laid  under  severe  limitations  and  restrictions.  Thus, 
bjT  act  of  assembly,  a  judgment  continues  a  lien  for  but  five 
years,  unless  within  that  period  it  be  revived  by  scire  faciaa; 
and  by  the  acts  of  1715  and  1775  no  mortgage  could  affect  the 
land,  unless  it  were  recorded  within  six  months  from  the  date. 
This  has,  however,  been  altered  in  some  respects  by  an  act  of 
the  last  session. 

But  the  whole  plainly  shows  it  was  thought  the  vendor  had 
no  other  security  than  the  mortgage;  for  it  would  be  strange 
it  a  purchaser  from  the  vendee  should  hold  the  land  discharged 
of  a  mortgage  given  expressly  to  secure  the  purchase-money  and 
yet  hold  subject  to  an  equitable  lien;  and  that  this  might  hap* 
pen  if  the  doctrine  prevailed  is  obvious;  for  the  purchaser  might 
often  be  affected  with  notice  that  the  purchase-money  had  not 
been  paid  to  the  original  vendor  when  he  could  not  be  affected 
with  notice  of  the  mortgage;  and  in  such  case,  I  think  it  clear, 
according  to  the  English  doctrine  that  the  lien  would  hold,  for 
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taking  a  mortgage  for  the  whole  pnrohaae-money  would  not,  I 
apprehend,  be  conBtroed  a  waiver  on  the  groond  on  wldek 
taking  a  mortgage  for  part  gives  rise  to  an  inferenoe  that  the 
vendee  is  to  hold  discharged  of  the  reddae;  beoaose  by  takiiig  a 
mortgage  for  the  whole,  the  parties  expressly  evinoe  an  intention 
that  the  land  shall  be  chaiged  with  the  whole.  Bnt  however  that 
might  be,  we  cannot  intend  that  latent  incombranoes  wers  de- 
signed to  be  tolerated,  when  we  find  even  those  which  appear 
of  record  considered  in  some  measure  as  clogs  on  the  freedom 
of  alienation  so  congenial  to  onr  habits,  and  find  them  so 
guarded  by  several  acts  of  assembly  as  to  require,  under  sermeore 
penalties,  satisfaction  to  be  entered  wherever  the  money  has 
been  paid. 

In  other  cases,  the  legislature  has  taken  care  to  provide  that 
the  lien  shall  continue  only  a  definite  period,  as  in  the  case  of 
liens  on  houses  for  materials  furnished,  which  continue  for  bat 
two  years,  unless  an  action  be  brought,  or  a  claim  filed  in  the 
prothonotaiys  office  of  the  proper  county  within  that  time;  and 
of  debts  of  deceased  persons,  which  remain  a  lien  on  their 
lands  for  only  seven  years  after  their  death,  unless  they  are 
secured  by  mortgage,  judgment,  recognisance,  or  other  record. 
So  the  lien  of  judgments  in  the  supreme  court  is  restrained  to 
lands  in  the  county  where  the  judgment  ia  rendered;  and  in 
like  manner,  the  lien  of  a  testatum  execution  commences  from 
the  delivery  of  the  writ  to  the  sheriff,  who  is  to  indorse  the 
precise  time  of  receiving  it,  and  whose  duty  it  was  before  the 
circuit  courts  were  abolished,  to  certify  the  same  to  the  cirenit 
court  of  the  proper  county.  All  this  ehovrs  that  the  doctrine  of 
lien  has  never  been  encouraged  hj  the  legislature,  bnt  has  been 
barely  tolerated,  and  that,  too,  only  in  particular  cases  and 
under  severe  restrictions. 

In  the  practice  of  our  courts,  we  look  in  vain  for  a  recogni* 
tion  of  the  doctrine,  except  as  far  as  it  may  be  thought  to  be 
discoverable  in  the  two  decisions  to  which  I  have  already 
alluded.  But  in  neither  of  them  did  the  case  present  a  single 
feature  of  equitable  lien,  which  arises  only  when  the  legal  title 
has  been  conveyed.  Indeed,  on  a  bill  by  the  vendor  for  a  spe- 
cific performance  of  the  articles,  he  is  said  to  have  a  lien,  so  aa 
to  protect  him  from  the  claims  of  the  other  specialty  crsditoiB; 
but  this  lien  becomes  operative  only  after  he  has  conveyed,  aain 
Charles  v.  Andrews ^  9  Mod.  167.  But  the  name  of  the  lien  de- 
notes its  nature.  It  is  a  bare  equity,  and  the  only  interest  the 
vendor  is  supposed  to  have  retained;  for  while  he  has  the  legal 
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tiU6y  which  wili  preTail  against  all  the  world,  befon  the  sendee 
baa  paid  the  pnrohaae-inoiiej,  or  done  whateyer  elae  may  be 
requiflile  to  enable  him  to  call  for  a  oonyeyance,  he  atanda  in 
need  of  nothiiic^  more.  He  haa  what  ia  better  than  an  equitable 
lien;  he  has  the  title  itself. 

How  I  can  hardly  beiiere  that  the  case  of  SUnuffer  y.  Oi:XamlO0^^ 
1  Tealea,  398,  the  first  of  the  two  in  order  of  time  is  acoorately 
xeported,  for  so  learned  and  able  a  jndge  as  Chief  Jnstioe  Mo- 
Sean,  after  determining  that  the  legal  title  had  not  been  con- 
veyed, woold  not  haye  embaxzaaaed  himself  with  questions  on 
which  the  oause  did  not  turn.    Lien  waa  out  of  the  qneation,  aa 
the  vendor  yraa  not  addressing  himself  to  the  equitable  powers 
of  the  court,  for  a  specific  execution  of  the  contract,  but  had 
hroo^t  an  ejeotment  on  the  legal  title  to  reaeind  it.    So  if  the 
Tendee  had  sold  to  a  stranger  without  notice,  auch  stranger 
would,  contrary  to  what  the  court  are  made  to  say,  haye  been  in 
no  better  aitnation  than  the  yendee  himaelf,  for  there  is  no 
plainer  principle  than  that  the  purchaser  of  an  imperfect  title, 
•nd  every  equitable  title  is  imperfect,  must  abide  by  the  case  of 
the  peiaon  from  whom  he  buys:  WkUfield  y.  Fo^ussei,  1  Yes.  887. 
He  is,  therefore,  bound  to  take  notice  at  his  peril.    Neither  could 
the  detention  of  the  title  deeds  add  to  the  plaintifTs  case,  when 
the  title  itself  was  not  conyeyed.    The  reason  why  the  detention 
of  the  muniments  giye  an  equity  in  England,  where  deeds  are 
not  generally  registered,  and  where  poasession  of  the  title 
papeis  is  a  badge  of  ownership,  is  that  the  want  of  them  is 
notice  to  the  purchaser  from  the  yendee,  that  the  latter  had  not 
cleared  scores  with  the  yendor,  and,  therefore,  the  title  though 
complete  at  law  is  to  be  considered  as  incomplete  in  equity,  but 
that  circumstance  aurely  cannot  strengthen  the  case  when  the 
title  is  incomplete  even  at  law.    It  would  seem  in  this  case  of 
Slouffer  y.  Coleman,  the  plaintiff's  case  was  considered  to  be  a 
compound  of  legal  title,  equitable  lien,  and  equitable  mortgage, 
and  that  it  was  sustained  on  no  distinct  principle  either  of  law 
or  of  equity.    The  defendant  and  not  the  plaintiff,  as  said  in 
the  report  was  claiming  equity,  and  the  manner  in  which  it  was 
accorded  to  him  for  his  improvements,  partly  by  compromise 
and  partly  by  arbitration,  shows  the  miserable  shifta  to  which 
we  are  sometimes  driven  by  the  want  of  a  court  of  chancery. 

The  other  case  to  which  I  haye  alluded  ia  Irvine  y.  Can^pbeU, 
6  Binn.  118,  and  there  the  court  undoubtedly  made  use  of  an 
expression  fayorable  to  the  doctrine,  but  that  was  not  the  mat- 
ter decided,  for  there,   also,  the  yendee  purchased  only  an 
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equitable  titie.    The  inBtroment   onder   which  the    plaintiff 
claimed,  being  in  the  form  of  articles  of  agreement  and  contain- 
ing a  covenant  for  farther  assurance,  was  of  course  ezecutoiy. 
With  great  respect  for  the  judges  by  whom  the  cause  was  de- 
cided, I  apprehend  the  question  of  notice  was  immaterial,  for  a 
purchaser  of  anything  less  than  the  legal  title,  takes  it  as  I  have 
already  said  with  all  its  imperfections  on  its  head,  and  in  all 
these  circumstances  the  case  differed  from  the  ordinaiy  case  at 
an  equitable  lien  of  which  being  a  mere  equity  reeerred  by  the 
▼endor,  a  purchaser  of  the  l^gal  title  from,  the  Tendee  will  take 
the  land  discharged,  unless  he  can  be  affected  with  notice.     The 
decision  on  the  point  of  the  case  was  undoubtedly  a  sound  one, 
but  howcTer  much  we  may  respect  what  falls  from  a  court  in 
illustrating  an  argument,  it  can  claim  nothing  like  what  is  due 
to  the  decision  of  the  precise  point  in  controversy.    These  two 
cases  contain  every  thing  on  the  subject  that  is  to  be  found  in 
our  books  of  reports,  and  this  judicial  silence  is  a  strong  azgu- 
.  ment  i^gainst  the  lien,  which  would  necessarily  have  given  nae 
to  much  litigation  if  it  had  been  considered  to  prevail  among  us. 
Then  as  to  the  sentiments  of  the  profession;  I  have  never  till 
lately  heard  a  doubt  on  the  subject.    In  fact,  the  doctrine  ac- 
corded with  neither  the  professional  nor  the  pc^ular  under- 
standing; nor  can  I  conceive  how  it  ever  came  to  be  considered 
a  principle  of  general  equity  anywhere,  that  a  vendor  who  has 
divested  himself  of  every  particle  of  right  that  can  pass  by  deed, 
shall  nevertheless  have  an  available  interest  in  the  land.    The 
implication  that  there  is  an  intention  to  reserve  a  lien  for  the 
purchase-money,  in  all  cases  where  the  parties  do  not,  by  ex- 
press acts,  ezince  a  contrary  intention,  is  in  almost  eveiy  case 
inconsistent  with  the  truth  of  the  fact,  and  in  all  instances, 
without  exception,  in  contradiction  of  the  express  terms  of  the 
contract,  which  purports  to  be  a  conveyance  of  evezything  that 
can  pass.    The  construction,  therefore,  which  independently  of 
fraud  or  mistake,  reserves  an  interest,  against  the  express  las- 
guage  of  the  parties,  is  unnatural  and  unjust.    Indeed,  the  dis- 
tinctions  taken,  both  as  to  the  creation  of  the  lien,  and  those 
circumstances  which  are  held  to  be  a  waiver  of  it,  are  so  purely 
arbitrary  that  the  mind  is  often  puzded  to  find  the  reason  of 
them.    Thus  the  assumption  that  taking  an  independent  aecaiitj 
is  inconsistent  with  an  intention  to  retun  the  lien,  is  merely  gia* 
tuitous;  for  the  parties  might  in  all  reason  just  as  well  be  sap* 
posed  to  have  intended  the  security  to  be  cumulative. 
It  is  inconsistent  with  natural  justice  that  a  vendor  irtM> 
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pobfiahes  to  the  world,  by  the  terms  of  his  deed,  that  he  has 
psrted  with  his  whole  interest,  and  has  trusted  to  the  personal 
Beeoritjr  of  the  vendee,  should  become  an  object  of  special  pro- 
tection against  the  consequences  of  his  own  negligence,  and  that, 
too,  at  the  expense  of  a  third  person,  who  in  purchasing  from 
tlie  Tendee,  even  with  notice  that  the  purchase-money  was 
unpaid,  has  been  guilty  of  nothing  positiTely  immoral  or  eren 
nnoonadonable.  In  practice  it  is  ncTer  understood  with  us 
that  a  lien  is  reserred;  for  it  is  so  entirely  technical  that  none 
but  a  lawyer  would  suspect  that  it  existed.  Tell  any  man  who 
does  not  belong  to  the  profession,  no  matter  how  intelligent  he 
may  be  in  other  respects,  that  if  he  conveys  his  house  or  farm 
without  taking  a  judgment  or  mortgage,  he  may  neverthelesa 
eome  on  it  as  a  fund  in  the  hands  of  a  subsequent  purchaser, 
and  he  will  disbeUeve  you.  In  this  country,  where  evezy  man 
is  his  own  conveyancer,  or  at  least  where  tiiose  who  draw  in- 
itnnnenta  are  seldom  of  the  profession,  a  construction  contrary 
to  the  popular  notions  would  in  a  peculiar  degree  defeat  the 
actual  intention  of  the  parties,  and  so  far  work  injustice.  It  is 
sorely  as  important  that  the  habits  and  understanding  of  a 
▼hole  people  should  have  an  influence  on  the  construction  of 
their  contracts  as  those  of  a  particular  class,  and  we  all  know 
the  influence  of  the  course  of  trade  in  determining  the  meaning 
of  the  parties  to  a  mercantile  contract. 

But  if  such  a  lien  were  adopted,  it  is  impossible  to  see  how 
it  eould  be  enforced  throagh  the  medium  of  conunon-law  forms 
nith  convenience  or  justice  to  any  or  all  of  the  parties.  **  It 
is,"  says  Story,  J.,  speaking  of  the  equitable  lien,  *'  so  pecul-* 
isdy  and  exclusively  the  creature  of  a  court  of  equity,  that  its 
existence  cannot  safely  be  averred  independent  of  the  decree  of 
each  a  court:"  1  Uason,  122.  A  moment's  consideration  will 
show  the  justness  of  this  remark.  A  court  constituted  as  are 
those  of  this  state,  and  of  Massachusetts,  where  this  kind  of 
ineombrance  does  not  prevail  (and  probably  for  that  very  rea- 
son), IB  destitute  of  the  most  essential  and  indispensable  means 
of  doing  complete  justice,  such  as  the  bill  for  a  discovery  as  to 
knowledge  of  circumstances;  the  answer  on  oath;  power  to 
hring  every  person  interested  into  court  as  a  party;  and  particu* 
larly  that  wonderfully  plastic  and  efficient  instrument,  the  de- 
cree of  a  court  of  chancery,  which,  adapting  itself  to  the  pecul« 
iar  circamstanoes  of  each  case,  however  complicated,  equally 
readies  and  protects  the  most  remote  and  the  most  immediate 
interests,  and  at  one  operation  does  complete  justice  to  alL 
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With  us  all  these  are  wanting,  and  in  their  stead  we  haTe  power 
to  deliver  the  land  itself  to  the  vendor  by  an  action  of  eject- 
znenty  or  possibly  to  levy  an  execution  on  it  in  the  hands  of  a 
purchaser  from  the  vendee;  but  how  inadequate  to  the  end 
either  of  these  would  be  must  at  once  be  obvious. 

A  sale  on  credit  for  at  least  a  part  of  the  purchase-money  is, 
in  this  country » the  usual  mode  of  disposing*  of  land;  and  I 
understand  that  during  the  late  rage  for  speculation,  a  planta- 
tion in  Lancaster  county  was  sold  six  times  in  one  day,  and  at 
each  of  these  sales  there  would,  according  to  the  F/T^gljiyK  doc- 
trine, have  been  an  equitable  lien.  But  it  would  be  impossible 
in  such  a  case  for  a  court  in  this  state  to  settle  the  equities  of 
the  respective  parties.  Suppose  a  recovezy  by  the  first  vendor 
against  the  last  vendee,  would  the  intervening  vendors  be 
squeezed  out,  or  could  they,  by  paying  the  claim  of  the  first, 
avail  themselves  of  his  right?  But  the  rights  of  the  vendor  aie 
in  this  respect  peculiar  to  his  person,  and  cannot  be  extended 
to  third  persons,  at  least  as  far  as  respects  marshaling  real  and 
personal  estate;  and  they  would,  therefore,  probably  have  to 
bring  actions  in  succession,  as  each  should  happen  to  obtain 
satisfaction.  In  like  manner,  if  the  estate  were  sold  on  an  exe- 
cution, there  would  have  to  be  separate  issues  to  try  the  right 
of  each  claimant  to  the  money  levied.  And  for  what  puipose 
involve  the  administration  of  the  law  in  such  inextricable  em- 
barrassment? Not  to  enforce  a  demand  founded  on  natural 
equity,  but  on  an  artificial  presumption  of  intention  contraiy  in 
almost  eveiy  instance  to  truth,  that  the  vendee  is  to  be  a  trustee 
of  the  estate  for  so  much  of  the  purchase-money  as  is  not  paid. 
It  appears  to  me,  then,  that  the  equitable  lien  for  the  purchase- 
money,  if  such  a  lien  can,  with  propriety,  be  called  equitable, 
has  never  been  recognized  here  either  by  the  legislative  or  judi- 
cial construction,  the  practice  of  the  profession,  or  the  mass  of 
the  citizens;  and  that  as  it  is  highly  inconvenient,  and  by  no 
means  essential  to  the  interests  of  justice,  we  ought  not  to 
adopt  it. 

There  were  also  questions  made  below  as  to  the  competency 
of  evidence,  but  the  facts  and  circumstances  are  so  impeifectlT 
stated  in  the  biUs  of  exceptions,  that  the  questions  do  not  ap- 
pear perfectly  intelligible,  and  I  therefore  refrain  from  exprass- 
ing  any  opinion  on  them;  but  on  the  first  ground  I  am  of  opin- 
ion that  the  judgment  be  reversed. 

DuNOAN,  J.  This  was  an  action  to  try  the  right  to  money 
arising  from  a  sale  made  by  the  sheriff  of  York  county,  of  a 
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tract  of  land,  oonveyed  bj  Jacob  Bower  to  Daniel  Txeiohler, 
and  flold  as  his  estate.  The  defendant  in  error  claimed  it  on 
the  groond  of  lien  for  the  nnBatisfied  pnrohase-money,  for 
which  he  had  taken  the  bonds  of  Treiohler  and  one  John  Smith; 
there  is  a  receipt  on  the  deed  for  the  purchase-money  and  pos^ 
aeBBion  was  delivered. 

This  case  gives  rise  to  inquiries  of  very  extensive  conse- 
quences. 1.  Does  the  British  law  of  liens  for  unsatisfied  pur- 
chase-monej,  where  conveyance  is  executed,  receipt  given,  title 
papers  given  up,  possession  delivered,  extend  to  this  state t 
2.  Does  the  acceptance  of  a  bond  with  security  amount  to  a 
waiver  of  this  lien  ?  3.  Oan  such  latent  equity  prevail  against 
a  judgment  creditor  ?  and,  4.  On  a  sale  of  lands  made  by  a 
aheriff,  deed  acknowledged,  money  in  his  hands,  is  he  bound  to 
apply  the  proceeds  to  the  discharge  of  unsatisfied  purchase- 
money  or  to  the  payment  of  the  judgment  creditors? 

It  is  proper  in  limine,  to  observe  that  in  deciding  this  case,  it 
can  make  no  difEerenoe  whether  the  issue  is  directed  by  the 
court,  or  it  is  an  adverse  suit  by  the  vendor  against  the  sheriff. 
The  sale  by  this  application  by  the  vendor  is  validated  by  him. 
The  purchaser  at  sh^iff 's  sale  is  not  before  the  court,  nor  in 
the  way  in  which  the  subject  has  been  considered  has  he  any 
interest  in  the  event.  The  determination  of  any  of  these  ques- 
tions against  the  defendant  in  error,  would  be  decisive;  but  it 
18  made  the  duly  of  this  court  to  give  their  opinion  on  every 
pcHut  taken  in  the  court  below. 

I  will,  in  considering  these  points,  reverse  their  order,  and 
begin  with  the  fourth.  What  estate  is  seized  and  sold?  The 
estate  only  which  the  debtor  had,  *'  the  purchaser  to  hold  only 
aoch  estate  as  the  debtor  held  at  and  before  the  taking  in  execu- 
tion." Here  there  is  a  purchaser  without  notice,  and  the  lien 
as  to  him  is  extinct.  If  there  were  any  specific  lien  on  record 
created  by  deed  or  will,  binding  the  hmd,  it  might  be  that  the 
fiheriff  would  be  bound  to  pay  them;  there  is  a  nisi  priita  decis- 
ion to  this  effect:  Nichols  v.  PosUelhwaiJte^  2  Dall.  131,  but  I  do 
not  go  out  of  the  way  to  give  any  opinion  on  that.  But  that 
where  one  has  conveyed  away  his  estate,  giving  a  receipt  for  the 
purchase-money,  delivered  possession;  where  a  creditor  relying 
on  Uie  estate  as  a  fund,  has  afforded  a  credit,  after  long  and  ex- 
pensive course  of  legal  proceedings,  that  such  creditor  should 
be  intercepted  and  deprived  of  the  fruits  of  his  execution  by 
this  latent  equity,  is  an  alarming  and  novel  doctrine. 

Let  us  attend  to  the  consequences.    In  the  course  of  twenty 
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yearsy  the  estate  may  have  passed  through  eTeiy  letter  of  the 
alphabet,  the  intermediate  owners  dispersed  in  eyeiy  quarter  <rf 
the  almost  boundless  regions  of  the  United  States,  their  phu» 
of  abode  unknown,  or  if  known  beyond  the  reach  of  reasona- 
ble inquiry,  every  hand  through  which  it  passed  might  daim 
some  remnant  of  purohase-money.  What  a  soene  of  oonfusioa 
would  ensue,  how  are  all  their  daims  to  be  adjusted,  the 
parties  brought  before  the  court.  Is  there  to  be  one  issue  or 
twenty-four?  The  creditor  has  already  sufficient  difBoulties  to 
encounter,  add  this  to  them  and  you  destroy  all  credit;  con- 
sider what  a  temptation  is  opened  for  fraud  between  the  vendor 
and  the  insolvent  debtor,  who  by  connivance,  might  keep  back 
the  vouchers  of  payment  and  afterwards  divide  the  apoQ,  the 
latent  incumbrance  kept  iapeUo  until  the  man  possessing  eveiy 
indicia  of  property,  conveyance  with  acquittance  and  receipt  of 
purohase-monqr  with  muniments  of  title,  with  possessbn  on 
the  faith  of  this  ownership,  obtains  a  credit  and  just  as  his 
creditor  is  about  to  receive  his  just  debt  the  covert  incumbnnee 
springs  upon  him  and  swallows  up  all  in  unsatisfied  purehase- 
money.  If  this  had  been  a  private  sale,  could  the  vendor  sue 
the  purchaser?  What  would  be  his  form  of  action?  If  he  has 
any  right  in  this  state,  his  remedy  must  be  by  ejectment,  the  sab- 
stitute  for  a  bill  in  chancery,  which  has  been  from  necessity  ap- 
plied to  all  cases  where  one  has  a  lien  on  lands,  for  the  recoteiy 
of  which  there  lies  no  action  at  common  law  but  in  chanoeiy 
only.  Our  courts  wanting  chancery  powers,  through  the 
medium  of  a  jury  and  conditional  veodicts,  and  imposition  of 
equitable  terms,  nearly  accomplish  indirectly  what  courts  of 
equity  would  directly  decree. 

A  deposit  of  deeds,  with  a  written  agreement  to  execute  s 
mortgage,  the  depositor  is  in  debt  to  others,  he  gives  a  jodg* 
ment  on  which  the  lands  are  sold;  mon^  in  sheriflTs  hands, 
deed  acknowledged  to  purchaser;  can  the  man  who  holds  tiua 
pledge  draw  the  money  from  the  sheriff?  One  would  be  startled 
at  this  proposition,  yet  he  has  a  preferable  equity,  and  orer- 
reaches  the  vendor's  lien,  on  the  estate  for  any  part  of  the 
unpaid  purchase-money:  Sugden,  475.  Is  this  lien  a  reprisal 
on  an  inquiry  **  whether  the  rents,  issues  and  profits  will  paj 
the  debts  within  seven  years?"  Make  the  most  of  this  Uen. 
Bay  that  a  deed  executed  holds  the  same  lien  as  articles  execu- 
tory. If  lands  held  by  articles,  are  sold  hj  the  sheriff,  the 
purchaser  takes  them  subject  to  the  paymei  t  of  the  puichaae- 
money,  out  of  the  money  raised  on  the  sah      This  is  not  de- 
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doeted;  the  creditor  gets  the  money  from  the  dMiiif  and  not 
fbeireiidor;  his  xeniedj  is  hf  ejectment:  Irvine  y.  Campbell,  6 
BinD.118.  On  a  judicial  sale  nndera  decree  in  chancery  vhere 
an  neceBBttij  partieB  joined  in  the  conyeyance,  ponnooflion  is  de- 
liTered,  money  paid  into  bank  bat  not  to  be  paid  over  without 
notioe  to  the  pnrehaaer;  the  tenants  were  serred  with  a  writ  of 
light  or  an  adyeiae  claim  before  money  paid  out  of  bank,  the 
moiiey  most  be  paid  under  the  decree  and  the  pnrohaser  can- 
not object  to  its  application:   Sagden,  415. 

Bat  the  question  is  settled  as  to  a  purchaser  at  sherifTs  sale, 
under  the  act  for  recording  deeds.  He  is  a  purchaser,  though 
a  judgment  creditor  ia  not,  and  is  protected  against  an  unre- 
oordeddeed:  2  Binn.40  [Beister  y.  Fortner,  4  Am.  Dec.  417.] 
It  k  of  some  wei^^ht,  that  though  this  kind  of  claim  must  have 
exiflted  in  hundreds  of  cases,  this  is  the  first  time  it  has  been 
ad?anced.  This  plainly  shows  the  general  sense.  This  action 
cannot  be  maintained  against  the  sheriff. 

Does  the  equitable  lien  prevail  against  judgment  creditors? 
By  aeretal  acts  of  assembly,  as  well  as  by  the  common  law,  a 
judgment  is  a  Uen  binding  lands.  It  continues  a  lien  on  real 
tttate,  without  execution  levied,  for  five  years.  A  judgment 
here,  in  many  respects,  differs  from  a  jadgment  in  England,  as 
to  its  binding  effects,  and  the  interest  acquired  by  the  creditor, 
and  his  power  to  compel  payment  by  a  sale.  There  is  nothing 
here  to  distinguish  it  from  a  mortgage,  except  that  the  mort- 
gage is  specific  and  the  judgment  general.  In  England  a  judg- 
ment-creditor is  said  to  have  neither  j'us  in  re  nor  cui  rem;  he  has 
a  lien,  but  nan  oonatai,  whether  he  will  ever  make  use  of  it,  for 
be  niay  recover  his  debt  by  fieri  facias  from  the  goods  of  the 
cogmsor;  he  may  take  the  body  on  a  capias  satisfaciendum,  and 
thus  discharge  the  lien.  It  is  considered  in  that  country  that 
the  judgment-creditor  does  not  lend  his  money  on  the  immedi- 
ate view  of  the  coguisor's  real  estate,  1  P.  Wms.  280,  492,  but 
Quit  does  not  hold  here.  For  in  Calhoun  v.  Snider,  6  Binn.  136, 
Jndge  Testes,  the  strenuous  and  finally  successful  advocate  of 
ttie  doctrine  that  judgments  do  not  bind  after  purchased  lands, 
lelies  much  on  the  binding  specifically  all  lands  held  by  the 
cognisor  at  the  time  of  the  entry,  and  that  creditors  do  rely  on 
the  real  estate  always  as  a  fund,  and  often  as  the  sole  fund.  It 
is  very  common  to  take  a  judgment  bond  as  a  security,  with 
stay  of  execution  for  years.  This  would  be  a  miserable  depend- 
ence, if  the  security  was  not  equal  to  a  mortgage  in  all  cases, 
except  in  the  one  of  an  unsurveyed  deed.    That  depends  on  the 
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different  proviaions  of  the  several  aets  for  recording  deeds  and 
mortgages;  there  is  a  wide  distinction  in  the  effect  of  not  re* 
cording  mortgages  and  defeasiUe  deeds»  and  absolute  conTej* 
anoes. 

The  act  of  1715  establishing  the  office  for  recording  deeds, 
declares  that  the  first  class  shall  not  be  saffioient  to  pasB  anj^ 
estate  of  freehold  or  inheritance  unless  recorded  within  six 
months;  in  the  second,  the  recording  is  only  for  the  safe  cus- 
tody and  rendering  an  exemplification  as  good  and  effectual  en- 
dence  as  the  original  deed.  The  act  of  1775  renders  the  con- 
veyance not  recorded  within  six  months  void  only  as  against  a 
subsequent  purchaser  or  mortgagor,  leaving  it  in  full  force  aa 
to  all  other  puriK>ses.  In  Jackson  t.  DuMs,  4  John.  216,  it  waa 
decided  that  a  mortgage  not  recorded  has  a  preference  over  a 
subsequent  judgment  docketed  for  the  unrecorded  mortgage 
before  the  act  stood  upon  the  footing  of  any  other  lien,  and  the 
act  only  provided  that  no  mortgage  unless  duly  recorded  Bhall 
defeat  or  prejudice  the  interest  of  any  bona  fide  purchaser  or 
mortgagee,  but  it  is  not  so  here,  for  no  estate  passed  under  the 
act  of  1716;  consequently  the  mortgage  gave  no  lien  unless 
recorded  within  the  limited  time,  and  in  the  New  York  case  it 
was  held  that  land  sold  on  a  judgment  by  sheriff  prior  to  the 
registry  of  the  mortgage,  the  purchaser  would  hold  discharged 
of  the  mortgage,  and  the  decision  in  2  Binn.  40  [Skisler  v.  Fort-- 
ner,  4  Am.  Dec.  417],  does  not  touch  the  question  of  unre- 
corded mortgages,  but  refers  only  to  absolute  conveyances. 

We  are  not  left  to  conjecture  on  this  subject,  for  the  act  of 
twenty-third  September,  1788,  amounts  to  a  legislative  declara- 
tion; it  provides  ''that  all  mortgages  executed  between  the 
first  of  June,  1776,  and  the  eleventh  of  June,  1878,  which  have 
been  recorded  or  shall  be  recorded  within  six  months  after  the 
passage  of  the  act,  shall  be  as  good  and  effectual  in  law  as  if 
they  had  been  recorded  within  the  limited  time,  with  this  excep- 
tion, that  they  shall  not  operate  against  any  judgment  or  lien 
whatever."  The  whole  policy  of  our  law  evinces  the  intention 
of  the  legislature  that  the  notice  by  the  registry  should  be 
given  of  all  liens.  But  by  a  late  act  mortgages  take  effect  only 
from  the  registry,  except  in  the  case  of  a  mortgage  given  for  the 
purchase-money  of  land,  and  the  time  allowed  for  registering  is 
abridged;  it  would  be  absurd  that  the  security  by  mortgage 
should  become  extinct  if  not  recorded  within  six  months,  and 
yet  the  bond  should  continue  the  lien  for  an  indefinite  time. 
My  opinion  is  that  a  lien  by  judgment  is  a  legal  incumbrance, 
to  be  preferred  to  an  implied  lien  by  purchase-money. 
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Doee  tbe  taking  of  bond  with  seoarity  waiTe  the  implied 
ben  ?  It  has  JQjBtly  been  observed  that  the  taking  of  a  bond  with 
tocunty  has  become  so  perplexed  a  question  as  to  require  a 
chanoery  snit  to  ascertain  whether  it  is  waived  or  not.  In  New 
Tork^  in  €far9on  y.  Oreen,  1  Johns.  Ch.  808»  it  was  held  that 
taking  a  negotiable  instroment  from  yeodee  did  not  exempt 
from  the  lien.  In  Virginia,  while  they  seem  to  adopt  the 
English  role  of  lien,  yet  the  courts  have  settled  the  qestion. 
Where  a  bond  with  security  has  been  taken,  the  lien  is  thereby 
waived:  Cole  y.  ScoU,  2  Wash.  141;  Wihon  v.  Graham,  5  Munf. 
297.  All  the  cases,  and  there  are  many,  with  shades  of  differ- 
ence scarcely  perceptible,  and  impossible  to  be  reconciled,  are 
folly  considered  by  Mr.  Justice  Story,  in  Oilman  v.  Brown,  1 
Mason,  212,  who  decides  that  where  there  is  the  security  of  a 
third  person  taken  as  such,  this  extinguished  the  implied  lien; 
and  on  appeal,  the  supreme  court  determined  that  a  collateral 
aecuzify  for  the  purchase-money  discharged  the  implied  lien:  4 
Wheat.  256. 

The  lien  is  founded  on  a  presumed  intention.    Here  there 
was  evidence  of  a  contrary  intention  from  the  nature  of  the 
Q>eculation.    Bower  well  knew  that  Treichler  bought  with  a 
view  to  lay  out  a  town  on  the  land,  to  divide  it,  and  sell  in 
small  lots;  he  knew  before  he  executed  the  conveyance  that 
others  were  concerned  in  the  purchase,  yet  the  deed  is  made  to 
him  alone,  and  when  he  insisted  on  Gassel  being  added  as  a 
Becurily,  while  he  made  the  deed  to  Treichler  alone,  the  osten- 
sible man  to  whom  the  title  was  to  be  trusted,  and  accepted  the 
bond  of  Treichler  and  Smith,  this  arrangement  shows  that  the 
land  vnis  not  to  be  charged;  it  is  manifest  lien  was  not  in  the 
view  of  any  party.    When  we  turn  our  eye  to  that  day  of  infat- 
nation,  consider  the  extravagant  price,  the  rage  for  laying  out 
towns,  the  declared  design  of  the  purchaser,  which  was  not  to 
keep  the  land,  but  to  sell,  to  sell  quickly,  before  the  bubble 
burst;  to  sell  certainly  long  before  the  last  installment  became 
due;  it  is  obvious  that  it  was  not  the  intention  of  the  parties  to 
elog  it  with  an  incumbrance  which  would  defeat  the  \?hole 
scheme.    In  Brown  v.  Chlman,  Story,  J.,  observes  it  was  in  the 
contemplation  of  the  parties,  bought  on  speculation  to  be  sold 
out  to  sub-purchasers,  the  great  object  of  speculation  would  be 
embarrassed  by  any  latent  incumbrance,  which  by  a  subdivision 
of  the  property  might  be  apportioned  among  an  almost  infinite 
number  of  purchasers.    It  was  not  supposable  that  so  obvious  a 
consideration  was  not  within  the  views  of  the  parties,  and  view- 
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ing  it,  it  was  difficult  to  believe  they  should  meBn  to  create  a 
lien.  The  same  course  was  adopted  on  the  appeal;  taking  the 
secuiiiy  of  a  third  person,  it  was  decided,  repelled  the  lien 
standing  on  that  fact  alone.  Oonsidering  all  the  circmnstanoes 
of  the  case,  the  large  payment  in  hand,  the  grand  object  of  the 
purchase,  the  taking  Smith  in  the  bond,  the  subsequent  addition  of 
Oassel's  name,  the  anxiety  of  Bower  to  prccnre  that  name,  that 
Treichler  was  not  able  to  make  up  his  half  of  the  hand^monej, 
and  Bower  took  his  own  bond  for  that  balance,  the  presumed 
intention  to  retain  a  lien  is  removed;  the  lien  is  not  in  its 
nature  conclusive,  but  prima  facie  evidence  of  an  intention 
which  vanishes  when  the  real  state  of  the  facts  is  disdoeed. 

The  court,  in  their  charge,  have  gone  the  full  extent  of  the 
British  decisions,  and  have  considered  that  as  settled,  which 
even  there  remains  most  obscure  and  unsettled.  They  state  in 
terms,  that  taking  an  obligor  in  addition  to  the  purchaser,  was 
not  such  an  alteration  as  would  of  itself  defeat  the  lien.  There 
was  error  in  this,  for  ipso  /ado  the  taking  a  bond  with  secniity 
waived  the  implied  lien. 

I  have  reserved  for  the  last  inquiry  the  primary  question  to 
the  decision,  of  which  many  are  looking  with  anxiety  and  deep 
interest,  for  on  its  decision  rest  numerous  claims  to  a  vast 
amount,  as  we  are  informed,  and  as  I  well  know  to  be  the  case. 
Does  the  rule  of  implied  lien  extend  to  this  state  t  If  it  had 
been  adopted  by  a  settled  course  of  decisions,  and  the  publio 
had  acted  upon  it  and  placed  reliance  on  it  as  a  security,  and 
men  when  they  bought  had  been  apprised  of  its  existence, 
and  those  who  credited  them  on  the  strength  of  their  title  had 
been  put  on  their  guard,  it  would,  by  the  course  of  dealing 
and  general  adoption,  become  a  settled  rule  of  property;  and 
whatever  opinion  I  might  entertain  of  its  inconvenience  I  wonld 
not  disturb  it  or  unsettle  it.  But  far  different  is  it,  for  the 
doctrine  is  here  a  novel  one  lately  broached  in  this  state,  and 
H  may  add  lately  imported,  and  directly  against  the  understand- 
ing of  the  country  and  the  opinion  of  professional  men,  and  in 
.direct  opposition  to  the  policy  of  our  government,  which  is  to 
leave  this  species  of  property  altogether  free  to  alienation,  un- 
incumbered with  secret  trusts  or  concealed  liens.  What  is  the 
rule  contended  forf  It  is  that  where  an  absolute  conveyance, 
with  receipt  for  the  purchase-money  is  given  and  possessioD 
delivered,  where  the  purchase-money  is  not  paid,  but  bonds 
given  for  payment,  the  vendor  has  a  lien  in  equity  for  the  pnr- 
fihase-money  against  the  vendee  and  his  heirs,  and  agaauBt  all 
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claimmg  under  them,  with  notioe  that  it  remains  unpaid,  ihongh 
there  is  no  agreement  for  that  purpose. 

Tbe  first  notice  we  hare  of  this  supposed  lien  is  in  SUnuffer  t. 
Coleaum,  1  Yeates,  893.  It  is  a  nisi  prius  decision  and  bat  of 
one  jadge,  jet  is  was  acquiesced  in  and  was  the  opinion  of  a 
T617  eminent  jndge,  the  late  Chief  Justice  McEean.  There  a 
wilting  had  been  executed  conTeying  by  words  of  actual  grant, 
but  it  was  called  an  article  of  agreement,  and  looked  to  a  future 
eonTeyance  of  the  land,  for  there  was  a  covenant  to  convey  at 
a  distant  day  by  a  good  and  sufficient  conveyance.  Tbe  chief 
jostioe  considfived  the  case  as  turning  on  a  short  question, 
"Did  StoufTer  sell  and  convey  or  only  agree  to  sell  and  con- 
vert" But  even  considering  it  an  agreement  a  difficulty  still 
Tinted  with  him,  whether  the  bond  taken  for  the  purchase- 
money  did  not  destroy  the  lien.  To  obviate  this  he  had  re- 
oomse  to  the  circumstance,  that  no  receipt  was  indorsed  for  the 
pnrehaso  money,  and  Stonffer  kept  possession  of  the  title 
pspers.  No  doubt  the  lien  existed  because  the  legal  title  re- 
nuined  in  Stooffer;  but  had  it  been  a  conveyance  executed  no 
question  at  that  day  would  have  been  raised,  no  doubt  enter- 
tiined  but  the  lien  was  gone.  It  was  constraed  an  agreement 
exeeutoiy,  where  the  vendor  retained  the  legal  title,  and  con- 
sequently held  the  lien:  FaweU  v.  Heelia,  Amb.  724,  December, 
1773,  the  latest  decision  before  the  revolution  was  recognized 
as  the  law  of  the  state. 

One  sells  an  estate  and  takes  bond  for  the  purchase-money, 
the  vendor  has  no  lien  against  the  creditors  for  whose  benefit 
the  estate  had  been  assigned.  Lord  Apsley,  in  concluding  his 
opinion  says:  "  If  the  vendor  parts  with  his  estate  and  takes  a 
fleenrity  for  the  consideration-money,  that  is  no  reason  for  a 
cQut  of  equity  to  assist  him  against  the  creditors  of  the  pur- 
ehaser."  This  was  the  principle  of  the  British  court  of  chan- 
oezy  at  the  time  of  the  revolution.  New  principles  may  have 
since  been  adopted  there  but  here  they  have  not  been  recog- 
nized nor  are  they  applicable  to  the  state  of  property  or  condi- 
tion of  this  countiy:  Irvine  v.  Campbell,  6  Binn.  118.  This 
case  has  been  misunderstood.  There,  as  in  Siouffer^s  case,  the 
iDBtrament  was  denominated  an  article  of  agreement,  and  con- 
tained a  covenant  that  each  party  would  give  to  the  other,  any 
farther  instrument  of  writing  agreeable  to  law,  which  should 
be  necessary  for  the  security  of  either.  So  far  from  that  being 
an  acknowledgment  of  payment  of  the  purchase-money,  it  aji- 
peared  on  the  face  of  the  agreement  that  it  was  not  due,  until 
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after  the  judgment  and  sale  to  Irrine.  The  yendee  if  required, 
was  to  give  security  for  it.  It  was  then  yeiy  properly  held, 
that  a  vendor  had  a  lien  for  his  purchase-money;  the  lien  wm 
apparent  on  the  veiy  instrument,  and  there  was  a  covenant  for 
payment,  running  with  the  land.  It  was  a  stronger  ease  of 
lien  than  Stouffer's;  there  was  no  bond,  other  security  was  con* 
tomplated  and  it  is  to  be  observed  in  that  case,  that  reoourBS 
was  not  had  to  the  sheriff  for  the  proceeds  of  sale  bat  to  the 
land  by  ejectment. 

And  in  CoUioun  ▼.  Snider,  6  Binn.  167,  Yeates,  J.,  states  thai 
if  the  rule  should  be  adopted  here,  that  judgments  bound 
after  pturchased  lands,  the  situation  of  a  buyer  and  seller  would 
be  most  perilous.    The  seller  would  not  be  secure  by  taking  a 
mortgage  or  judgment.    The  estate  must  necessarily  be  in  the 
buyer  before  he  could  give  a  mortgage  or  a  judgment,  which 
might  become  a  lien  on  the  property;  for  eo  inslanU  the  convey* 
ance  is  delivered,  the  old  judgment  attaches.    The  idea  of  lien 
had  not  entered  into  the  mind  of  that  learned  judge,  who  spoke 
from  an  experience  of  more  than  fifty  years,  on  a  subject  with 
which  he  had  been  particularly  couTersant;  and  from  the  gen* 
end  sense  of  the  community,  and  as  the  point  is  new  with  us, 
there  is  good  reason  and  sound  policy  in  adhering  to  the  com- 
mon understanding  that  the  security  of  the  party  himself 
should  extinguish  the  lien  on  lands  as  it  does  on  personal  chat- 
tels:  4  Wheat.  296.    That  the  rule  itself  is  not  one  of  genenl 
but  peculiar  equity,  we  have  the  high  authority  of  the  chief 
justice  of  the  United  States;  for  he  cautiously  avoided  giving 
an  opinion,  whether  it  extended  to  the  state  of  Georgia;  "We 
do  not  mean  to  decide  that  question,"  was  his  observation. 

Our  local  circumstances  in  considering  questions  of  this  kind 
are  always  to  be  respected.  They  differ  materially  from  old 
settled  countries,  whose  lands  being  improved  for  ages,  the 
price  is  not  so  subject  to  great  fluctuation.  It  is  different  here, 
where  lands  are  treated  as  a  species  of  merchandise:  CaDiaun  v. 
Snider,  6  Binn.  146.  The  rule  of  law  is  caveat  emptor;  but  let 
the  seller  take  care;  it  is  easy  for  him  to  take  a  mortgage  if  he 
means  to  hold  the  land  as  security;  and  this  is  so  well  under- 
stood that  the  instances  are  few  where  this  is  intended  that  a 
mortgage  is  not  taken;  and  where  this  is  not  done,  prima  facie 
the  vendor  waives  all  lien,  relies  on  the  obligation  of  tho 
vendee,  sometimes  alone,  at  others  with  the  addition  of  some 
person  as  his  security.  Where  he  parts  with  the  title,  lie  takes 
all  risk  of  payment  on  himself. 
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In  this  Btate  the  oMigation  of  Bower  was  not  wbat  in  the 
Fronch  law  is  called  a  prifileged  obligation,  for  which  he  had  a 
Hen  on  the  ptoperty  soldy  to  be  paid  in  preference  to  other  cred- 
itors; bat  a  common,  xmpriTileged  obligation,  without  lien, 
agreement  or  ooTcnant  binding  the  land  running  with  it;  the 
personal  aecnxiiy  of  the  obligor.  Sach  likewise  is  the  settled 
principle  in  Soath  Carolina:  Bxparte  Wragg,  2  Desans.  609.  It 
was  there  decided  that  a  vendor  selling  lands,  and  conTcying 
them  in  fee,  and  taking  a  bond  for  the  purchase-money,  has  no 
implied  Uen  on  the  land  so  as  to  give  him  any  preference  over 
the  creditors  of  the  purchaser.  This  implied  lien  would  impede 
the  txaosfer  of  lands,  and  the  settlement  of  the  coxmtry;  raise 
up  a  new  and  fruitful  stock  of  litigation,  whose  branches  would 
oorer  the  land,  and  entangle  the  people  in  endless  controTcr- 
oes.  BeaideB,  without  vesting  other  chancery  powers  than  our 
eoDits  can  legally  assume,  it  would  be  impossible  to  accom- 
modate the  common  law  jurisdiction  and  form  to  the  varieties 
of  disputes  which  this  contentious  doctrine  would  introduce. 
Indeed,  many  of  our  positive  laws  changed  as  regards  the  pay- 
ment of  the  debts  of  persons  deceased,  and  the  division  of  the 
estate  of  insolvent  debtors  among  the  creditors.  For  a  bond 
for  payment  of  purchase-money  would  come  in  for  payment  out 
of  the  land  purchased  and  held  by  the  deceased  before  the 
many  other  kinds  of  debts  that  precede  it  under  our  laws;  and 
SQch  bond  might  exhaust  the  most  valuable  parts  of  the  estate 
of  an  insolvent  debtor,  and  leave  little  for  his  other  creditors. 
There  is  no  natural  equity  in  favor  of  the  lien,  it  does  not  exist 
at  law,  it  is  not  created  by  usage  of  the  parties  or  express  agree- 
ment. 

But  I  except  all  cases  of  deceit  and  distinct  fraud,  where  one 
having  direct  notice  that  the  purchase-money  has  not  been  paid, 
for  the  purpose  of  defrauding  the  vendor,  obtains  a  judgment, 
mortgage,  or  conveyance.  I  would  hold  this  aU  fraudulent  and 
T(nd,  and  that  vendor  might  proceed  to  judgment  and  sale  of  the 
land,  for  this  transaction,  though  valid  between  the  parties,  as 
to  others,  by  reason  of  covin,  collusion,  or  confederacy,  would 
be  fraudulent  and  void.  As  if  a  man  knowing  that  a  creditor 
had  obtained  a  judgment,  buys  the  debtor's  goods  for  a  full 
price  to  enable  him  to  defeat  the  creditors,  it  is  fraudulent  and 
void:  Wandey  v.  De  Mattoa,  1  Burr.  474.  So  if  a  man  knowing 
that  an  executor  is  wasting  the  goods  of  the  testator  and  turn- 
ing them  into  money,  the  more  easily  to  run  away  with  it,  buys 
horn  the  executors  with  that  view,  though  for  a  fuU  price,  it  is 
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fraudialent  and  Toid:  Mead  t.  Orrery,  8  Atk.  286.  For  nottuBg 
can  be  better  establiahed  than  that  the  laws  will  set  aside, 
however  Talaable  the  consideration  may  be,  every  contract 
which  is  fraudolently  designed  to  prejudice,  and  does  prejudice, 
others;  bat  the  knowledge  by  a  purchaser  that  there  was  a  bal- 
ance of  purchase-money  remaining  dne  when  the  vendor  had 
conveyed  the  legal  title,  and  taken  bond  for  the  purchase-money, 
is  not  of  itself  such  notice  as  will  taint  the  purchase  with  finuid, 
and  render  the  land  liable  for  the  purchase-money. 

On  the  exceptions  to  the  evidence,  as  there  was  no  lien,  and 
as  no  action  could  be  supported  against  the  sheriff,  it  follows 
that  all  was  irrelevant  and  inadmissible.  For  these  lessons,  I 
am  of  opinion  that  the  judgment  be  reversed. 

TiLsmcAN,  0.  J.,  was  not  present  at  the  aignment,  and  gave 
no  opinion. 

Judgment  reversed. 

The  dooiaine  here  Uid  down  has  been  lepeetedly  afBnned  in  Tmmjtnm^ 
In  Stramn^  appeal,  49  F^  St.  868,  Agnew,  J.,  nyi:  "Thedoetrineef  eqoiiy 
that  a  lien  exists  for  unpaid  pnrohase-money,  never  was  adopted  hen^  hvt 
H  had  also  been  heLd,  oertainly  always  sinoe  Ka^fell  v.  Bower,  that  if  a 
vendor  made  a  lien  and  took  no  lien  byjndgmentt  mortgage,  or  expreai 
diarge  in  the  oonveyanoe,  no  lien  for  the  pozohaae-mooey  existed.'*  And  ta 
Heitter  v.  Oreeti,  48  Id.  102:  "If  notioeof  unpaid  pozohaae-moiiey  beraffi- 
dent  to  create  a  lien,  KavffeU  v.  Bower  ought  to  have  bean  diffanntly  rolsd, 
for  the  porohaser  there  had  saoh  notice,  Imt  the  oonrt  refused  lor  the  most 
solid  reasons  to  imply  a  lien."  So  also  in  Megargee  v.  Saul,  8  Whar.  20;  Bear 
V.  Whider,  7  Watts,  144;  Zeniimyer  v.  MUlower,  6  Pa.  St.  412;  WUkOm^. 
Fohner,  6  Id.  299. 

However,  in  this  state  unpaid  porchase-moiiey  may  be  so  efaaiged  on  the 
land  as  to  create  a  lien.  "  Such  U  onr  repognanoe  to  implied  or  oonstmetifs 
liens  that  we  refosed  to  treat  a  recitation  ol  unpaid  pnrohase-money  as  a 
lien,  though  stsnding  in  the  channel  of  the  title;  and  we  desire  to  be  imdar> 
stood  as  having  refused  after  great  consideration  of  the  snbjeet  [nierring  to 
Heitter  v.  Oreen,  eupra];  but  where  it  is  expressly  charged,  the  lien  mast  bo 
supported. "  Woodward,  C.  J.,  delivering  the  opinion  of  the  eoori  m  Seid 
V.  Baker,  49  Pa.  St  14.  The  same  principle  is  reopgniasd  in  Stnmtf  op- 
peal,  etyara,  and  in  Neat^  opp^  ^^  ^  2^- 
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(T  Snaaaurr  k  Bawls,  W.] 

OmuonB  or  Wirvasos  as  EvmsvcE.— -Where  a  wiU  ia  impeacbed  on  tho 
ground  of  imbecility  of  the  testator  from  childhood  to  his  dssl]^  tho 
opinion  of  other  witnesses  than  those  attesting  the  will,  who  knew  him, 
without  stating  facts,  is  not  admissible;  but  when  the  opinion  is  booed 
on  facts  stated,  it  may  be  received  as  evidence. 


iTane,  1821.]  KAiniTiigB  v.  Tbyon.  44S 

Tbxa30k's  DicLABAnoRB.— In  tnch  mm,  the  donUimtiom  of  th*  tetliitor» 
made  m  the  rnhmnM  of  hio  wife,  the  devieee^  dKming  hnpoctaaity  cm 
her  put  and  his  fii^Mr-in-Uw  to  piooiire  a  will,  ereadmiMible. 

Qranov  oh  HYPormaiOAL  Factb, — Wtnpnoi  giving  their  opinioii  estothe 
capedty  of  a  testator,  founded  on  bets  known  to  them*  oannot  in  oroes- 
ezaminatMni  he  asked  what  their  opinion  woold  he  on  a  difCneiit  slats  of 


Bkovbt  xh  EjMfmxHT  lOK  MonnT.— After  a  plsjntiff  has  ohtsinsd  jodg* 
BWBt  in  ejectment  for  a  moiety  of  the  hmd*  he  may  sostsin  a  new  ejeot- 
ment  for  the  whole,  against  the  ssme  parties,  without  taking  pnsssssioi^ 
or  Qsi^g  any  means  to  enforoe  the  fbnner  Judgment. 

EuuvMUT  hj  the  plaintiffs  below,  heirs  at  law  of  IGohael 
BamUer,  deceased,  against  Eye  Bambler,  the  widow  of  the  said 
IGehael,  and  H.  Spayd,  who  held  under  her.  The  right  of  the 
delaadants  below  turned  on  the  Talidity  of  a  paper  purporting 
to  be  the  last  will  and  testament  of  Michael  Bambler,  the 
owner  of  the  estate,  by  which  he  bequeathed  it  to  the  said  Eve 
BamUer;  and  if  such  paper  was  invalid  as  a  will,  the  plaintiffii 
were  entitled  to  a  Tordict,  as  heirs  at  law.  The  execution  was 
dnly  proved  bj  the  witnesses,  who  testified  as  to  the  testator^s 
cqfMunty,  and  his  being  of  a  sound  and  disposing  mind  at  fhe 
time.  The  will  was  impeached  on  fhe  ground  of  imbecility  of 
ndnd  of  the  supposed  testator,  from  his  childhood  to  the  time 
of  his  death;  and  witnesses  were  offered  to  prove  certain  facts 
tandingto  show  an  extraordinary  dullness  of  understanding, 
foUowed  up  by  their  opinions,  founded  on  these  facts,  that  he 
was  incapable,  from  defect  of  understanding  to  make  a  will. 
This  evidence  vras  objected  to,  but  it  was  admitted,  whereupon 
ftUQ  of  exoeptiona  was  taken. 

The  evidence  is  reviewed  in  the  opinion. 

The  names  of  the  coimsel  do  not  appear. 

Bj  Ck>urt,  DuwuK,  J.  The  right  of  the  plaintifb  depended 
on  the  validity  of  a  paper  purporting  to  be  the  last  will  and  tes- 
tament of  one  Michael  Bambler,  the  owner  of  the  land  for 
which  this  ejectment  was  brought.  If  this  was  not  his  last  will 
and  testament,  the  defendants  in  error  and  plaintifii9  below  were 
entitled  to  a  verdict.  The  execution  of  the  will  was  duly  proved 
^7  tile  subscribing  witnesses,  who  likewise  attested  the  capacity 
^'f  the  testator,  and  that  he  was  of  sound  and  disposing  mind 
aod  memory.  The  will  was  impeached  on  the  ground  of  imbe« 
eibly  of  mind  of  the  supposed  testator,  from  his  childhood  to 
^  hour  of  death,  and  witnesses  were  offered  to  prove  certain 
'^  tending  to  show  an  extraordinary  dullness  of  understand* 
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ing,  followed  up  by  the  opinion  of  the -witnesses,  as  founded  on 
the  facts,  who  had  known  Bambler  intimately  from  Us  child- 
hood  to  his  death,  that  he  was  incapable,  from  defect  of  under- 
standing, to  make  a  will.  All  this  evidence  was  objected  to, 
And  the  objection  overruled,  and  evidence  admitted. 

I  am  at  a  loss  to  perceive  any  plauiaible  reason  to  support  tins 
objection.  I  know  not  how  otherwise  the  alleged  imbecility  of 
mind  could  be  proved  than  by  the  evidence  of  those  who  grew 
up  with  him,  who  marked  his  conduct  in  infancy,  in  the  prime 
of  life,  and  in  his  decline.  The  opinion  of  the  witnessee,  with- 
out stating  the  grounds  of  such  opinion,  ought  not  io  be 
received.  But  when  they  state  facts,  indicative  of  vrant  of  com- 
mon intellect,  their  opinion  is  always  received.  The  weight  it 
ought  to  have  will  depend  on  the  solidity  of  the  reasons  asB^gned 
for  the  opinion,  and  the  intelligence  of  the  vritness. 

This  is  not  a  case  of  alleged  lunacy.  It  is  in  the  nature  of 
idiocy.  Not  an  obscuration  of  the  mind  at  particular  seasons, 
but  a  continued  darkness  of  the  understanding  from  birth  until 
•death,  a  perpetual  infirmity  from  infancy,  rendering  him  incsp 
pable  of  managing  himself  and  his  affiurs.  This  is  the  allega- 
tion. I  say  nothing,  nor  is  it  my  duty  to  give  an  opinion, 
whether  the  proofs  when  admitted,  made  out  or  did  not  make 
out  the  case  of  those  claiming  as  heirs.  To  confine  it  to  sub- 
scribing witnesses  to  the  will  in  such  a  case  as  this  would  he 
jtbsurd.  It  is  not  alleged  that  during  a  partial  privation  of  un- 
derstanding he  signed  the  will,  but  that  he  never  was  at  any 
time  of  his  life  capable  of  making  his  vrill,  and  in  that  case  I 
can  see  no  good  reason  for  excluding  all  but  the  snbamlnBg 
witnesses  to  the  will.  The  friends  who  visit  him,  the  physician 
who  attends  him,  have  equal  if  not  superior  means  of  inf  onna- 
tion,  to  him  who  may  be  called  on,  after  the  will  is  dedaied  in 
his  presence,  to  attest  its  publication. 

The  will  of  every  man  would  depend  too  much  on  the  snb- 
ecribing  witnesses,  if  no  other  were  deemed  competent  to  testify 
to  the  sanity  of  the  testator.  The  most  spurious  instrument 
would  be  imposed  on  the  heir,  or  the  devisee  might  be  deprived 
of  the  estate  devised,  by  a  conspiracy  of  the  subscrilnng  wit- 
nessea  Such  conspiracy  is  not  without  a  precedent  in  law: 
Lowe  V.  JoU^e,  1  W.  BL  865.  Five  subscribing  witnesses  to  a 
will  and  a  codicil,  and  a  doBon  of  servants  of  the  testator, 
unanimously  swore  him  to  be  incapable  of  making  a  wilL  To 
encounter  this  evidence,  several  of  his  friends,  who  had  fie- 
puently  conversed  with  him  during  a  period  of  four  jean. 
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deposed  to  his  entire  eaniiy  and  more  than  oidinaiyintelleotael 
^gor.  The  will  wm  establiehed,  and  the  teetamentaxy  wit- 
nesses  oonirieted  of  peijniy.  This  eridence  was  pzoperlj 
reeeiyed. 

The  deelaiation  of  the  testator  that  his  wife  and  fathei^in^ 
kw  plagued  him  to  go  to  Lebanon,  that  they  wanted  him  to 
give  her  all,  or  he  wonld  haye  no  rest;  that  he  did  not  want  to 
go  to  Lebanon;  this  would  be  eyidenoe  of  weakness  of  mind, 
operated  upon  bj  exeessiye  and  nndne  opportunity.  It  forms 
no  objection  to  it  that  these  mnrmnrs  of  a  weak  mind  were 
made  in  the  abeenoe  of  the  deyisee. 

We  should  be  surprised  to  hear  that  they  were  made  in  the 
pnsence  of  that  deyisee,  an  importunate  and  teasing  wife. 
There  often  will  be  inflnenoe  need  in  procuring  a  will,  but  this 
«aa  he  no  reason  to  set  it  aside;  but  undue  importunity,  plagu- 
ing a  weak  man,  giying  him  no  rest  until  he  would  giye  all,  are 
cireamstances  to  be  considered  by  a  jury,  in  connection  with 
proof  of  imbecility  of  understanding,  denoting  a  man  so  yoid 
of  reason,  as  that  he  is  incapable  of  managing  or  disposing  of 
Us  estate. 

As  to  the  rejection  of  the  deposition  of  John  Snee,  the  court 
bad  established  certain  rules  for  filing  depositions;  these  had 
not  been  complied  with,  and  the  deposition  was  properly  re- 
jected. In  the  cross-examination  of  the  Bey.  Dr.  Lochman 
and  Judge  Oloninger,  who  drew  the  will,  and  who  were  exam- 
ined in  chief  by  the  plaintiflb  in  error,  who  spoke  of  the  knowl- 
edge of  Ifichael  Bambler,  and  testified  to  his  capacity;  a  string 
of  ?eiy  extraordinary  questions  were  put  to  them,  which  were 
olijeeted  to,  the  objection  oyerruled,  and  exception  taken. 
These  witnesses  had  giyen  an  opinion  of  the  capacity  of  this 
man,  founded  on  facts  known  to  them,  and  conduct  within 
theb  own  obsenration.  And  they  are  called  on  to  say  what 
tlieir  opinion  would  be  in  a  different  state  of  affairs.  These 
^[neations  were  ensnaring,  and  to  which  the  witnesses  them- 
aehes  might  justly  haye  excepted;  they  drew  their  opinions 
from  their  own  knowledge  and  obseryation,  not  from  the  knowl- 
edge and  obseryation  of  others.  They  gaye  the  opinion  and 
tbe  reasons  for  the  opinion  on  oath.  They  were  not  bound  to 
give  an  opinion  on  an  assumed  statement  of  facts,  or  facts 
«wom  to  by  other  witnesses;  but  this  eyidence  tbe  plaintiffs  in 
«nor  were  right  in  objecting  to,  although  the  witnesses  might 
be  willing  to  answer  Uie  questions.  Opinion  is  no  eyidence, 
irithoat  assigning  the  reason  of  such  opinion.    Now,  the  wit* 
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1168868  had  already  giyen  the  opinion,  and  the  fiiots  on 
they  founded  it;  the  jaiy.were  to  judge  of  the  ooneetnees  of 
that  opinion  from  the  facts  and  reasons  stated  hy  the  witoopoeo> 
But  the  witnesses'  opinion  of  the  capacity  of  a  man  most  not 
be  founded  on  the  hearsay  of  others,  or  the  oath  of  others.  As 
well  might  the  defendants  in  error  haye  called  for  the  opinion 
of  any  bystander  who  had  heard  the  evidenoe  given  bj  them  of 
the  state  of  the  man's  mind,  and  asked  him  what  he  thought  of 
the  capacity  of  Michael  Bambler. 

With  the  same  propriety  they  mi^t  have  called  in  eyeiy  man 
in  Lebanon,  and  inquired  of  him  what  think  yon  of  IGchael 
Bambler's  capacity  to  make  a  will  after  the  proof  we  haye  here 
giyen  ?    So  the  devisees  might  haye  inquired  of  eyeiy  man  they 
could  see  in  court:  we  haye  proved  certain  facts,  do  you  not 
think  our  testator  had  sense  enough  to  make  a  willf    To  give 
such  latitude  as  was  allowed  in  this  case,  to  a  croes-examina- 
nation,  would  be  trying  a  cause,  not  by  the  evidence  of  facts 
and  opinions  formed  by  witnesses  from  their  own  observatioD 
and  knowledge,  but  would  be  trying  it  on  opinions  founded  on 
hypothesis  and  facts  stated  by  others,  unknown  to  the  witnesses, 
and  altogether  inconsistent  with  their  knowledge,  and  with  the 
knowledge  to  which  they  had  testified.    Ask  the  opinion  of  a 
witness,  as  was  here  done — ^if  you  knew  Michael  Bambler  neither 
knew  the  value  of  money  or  property,  would  you  think  that  he 
was  capable  of  making  a  will  ?    The  answer  would  be,  I  think 
not.    Ask  him  again,  if  you  knew  Michael  Bambler  had  sense 
enough  and  was  selected  to  be  an  elder  in  the  church,  and  had 
as  much  sense  as  half  the  fanners  in  the  country,  vrould  you 
think  him  capable  of  making  a  vnll  ?    The  answer  would  be,  I 
think  he  would.    Does  such  question  and  answer  deserve  the 
name  of  evidence  ?    Does  it  demonstrate  the  matter  in  issae— 
the  capacity  of  Michael  Bambler?    I  think  it  does  not;  it  might 
perplex — ^but  never  would  enlighten  the  jury. 

I  am  therefore  of  the  opinion  there  was  enor  in  this.  It  re- 
quires not  the  understanding  of  a  Locke  or  a  Newton  to  make 
a  will;  there  is  no  standard  by  which  the  understanding  is  to  be 
weighed,  but  one — ^and  that  is — ^has  the  jMurty  such  a  portion  of 
understanding  as  would  enable  him  to  do  any  binding  act  t 

The  last  exception  is  to  the  charge  of  the  court  The  court 
decided,  that  after  the  plaintiff  has  obtained  a  judgment  in 
ejectment,  he  can  sustain  a  new  ejectment  against  the  saoae 
parties  for  the  same  land,  vnthout  having  gone  into  possession, 
or  suing  out  a  writ  of  possession,  or  using  any  means  whatever 
to  enforce  the  first  judgment.    If  the  action  of  ejectment  wue 
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fur  the  reooi?6i7  of  damages  tor  fhe  entry  and  oontiniiance  of 
pofiseanan,  it  would  seem  to  me  that  this  decision  would  be  er- 
roneopsy  and  ihat  the  party  might  avail  himself  of  it  at  a  proper 
stage  of  the  cause.  For  a  reooveiy  in  trespass  without  execu- 
tion is  a  bar;  but  the  damages  are  in  ejectment  nominal,  and 
I  do  not  know  that  in  action  for  metne  profits,  there  would  be  a 
reeoTory  beyond  the  time  of  judgment.  If  it  was  trespass  the 
former  recovery  must  have  been  pleaded;  but  in  ejectment,  on 
the  general  issue,  perhaps  everything  might  be  given  in  evi- 
dence to  bar  the  plaintiff's  recoveiy.  This  would  present  a 
diiBcDlty,  and  where  the  first  recoveiy  was  for  the  whole  land 
for  which  the  second  ejectment  was  brought,  the  defendant 
who  was  willing  to  surrender  the  land,  might  be  unnecessarily 
exposed  to  the  costs  of  a  new  ejectment. 

In  such  case  I  think  the  court  could  grant  relief  in  a  sum- 
i&aij  manner  on  motion,  for  they  possess  the  power  to  alter  the 
practice  and  institute  any  new  rule  in  an  action  of  ejectment 
which  they  may  deem  beneficial,  not  inconsistent  with  legisla- 
tiTe  provisions:  4  Dall.  144.  Courts  have  exercised  a  similar 
power,  for  when  an  ejectment  had  been  broaght  and  was  de- 
pending in  the  court  of  common  pleas,  and  another  brought  in 
the  king's  bench,  the  latter  was  stayed  till  the  former  was  dis* 
continued  and  decided:  Andr.  297;  and  if  a  party  would  harass 
%  defendant  by  double  ejectment,  the  defendant  would  be 
relieved  on  motion. 

When  such  a  case  occurs,  the  court  would  exercise  their  own 
diacEetion  in  granting  relief  on  motion,  but  it  does  not  occur 
heie;  for  here  the  plaintiffs  only  recovered  a  moiety,  and  if  the 
defendants  did  not  intend  to  contest  his  right  to  the  moiety, 
they  might  have  so  entered  their  defense;  for  by  the  act  of 
twenty-first  March,  1806,  regulating  proceedings  in  ejectment, 
it  IB  provided  that  the  defendant  shall  enter  his  defense  for  the 
whole  or  any  part,  and  thereupon  issue  shall  be  joined.  They 
hftve  taken  defense  for  the  whole,  issue  was  joined  on  the  whole, 
and  they  come  too  late  on  the  trial  of  this  issue  to  say  we  admit 
you  right  to  the  possession  of  the  part  recovered.  This,  from 
the  nature  of  the  claim,  they  never  intended  to  do.  They 
elaimed  the  whole  under  the  vrill,  and  the  issue  in  substance 
was  on  the  validity  of  the  vrill.  There  was  therefore  no  error 
in  the  charge  in  this  respect. 

Judgment  reversed. 

In  PUeodb  t.  PoUer^  68  Pa.  St  342;  S.  C,  8  Am.  Bep.  181,  the  authority 
of  this  cue  waa  affinned.    Here  it  ia  decided  that  after  a  non-pxofeisiooaL 
AM.  nao.  VoBb  X->99 
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witness  has  stated  the  facts  upon  whioh  his  opinion  is  foQudad,  he  may  bt 
permitted  to  state  his  opinion  as  to  the  sanity  or  insanity  of  a  testator.  Hm 
court  say:  *<  In  Pennsylvania  it  has  always  been  the  mle  that  after  a  noa- 
professional  witness  has  stated  the  facts  upon  which  his  opinifla  is  foondsd, 
he  ii  permitted  to  state  his  opinion  as  to  the  sanity  or  insani^  ol  the  tssls- 
tor:"  I  Redfield  on  Wills,  141.  Fiom  BambUr  v.  Tryon,  decided  hy  Jodge 
Doneairin  1821,  and  Wogan  v.  SwaU,  11  Serg.  dt  R.  Ul,  decided  hy  CUef 
Justice  Tilj^man  in  18SM»  to  TUhw  ▼.  TUhrn,  M  F^  St.  211^  in  1387,  and 
Dkkauonyr.  Dkhetuim,  61  Id.  401,  in'1868t  ov deoMoiis  hav»  been  vaifoim 
on  this  point" 

In  notes  to  DkUnmm  v.  Barber,  6  Am.  Dec  68^  and  Jadtmm  t.  JEnifc%  I 
Id.  390,  this  sahject  is  disoosaed. 


Iddinqs  V.  Iddings. 


[t  flaaoun  *  lUwLa,  111.] 

BvmxHOB  TO  Vast  Will.— -Parol  evidence  is  inadmissihla  to  shov  that  is 
drawing  a  will,  the  scrivener,  through  ignorance^  insetted  wctds  that 
varied  the  meaning  of  the  instrument,  althou^  each  evidence  may  be  re- 
ceived to  explain  a  latent  ambiguity*  to  rebut  a  resulting  trusty  or,  ia 
case  of  fraud,  to  annul  the  wilL 

Tkeaxob's  Dsolabatzoms — When  Admdbibul— Where  a  scrivsper  hai 
stated  in  his  examination  that  the  testator  fumiahed  him  with  the  matter 
for  the  will,  it  is  admissible  to  ask  the  witness  on  cross-enmiulioB 
what  those  instructions  were,  in  oases  where  the  will  baa  beoi  attacJrwi 
on  the  ground  of  imbecility  and  undue  influence,  but  solely  witii  a  visv 
to  these  points. 


Ebbob  to  the  court  of  common  pleas,  to  determine  the  t»- 
lidity  of  a  writing  purporting  to  be  the  last  will  and  testament  of 
Heniy  Iddings.  The  plaintiff  having  given  in  evidence  to  sap- 
port  the  will  the  testimony  of  the  subscribing  witnesses,  oi 
whom  the  scrivener,  Candor,  was  one,  the  defendants  offered  to 
prove  a  mistake  in  the  drawing  of  the  will  throngh  the  igoo- 
j»nce  of  the  scrivener.  The  mistake  alleged  was  as  follows: 
Jddings,  the  testator,  having  made  certain  advances  to  some  of 
Itiis  children,  and  desiring  to  distribute  his  estate,  mostly  pei^ 
flonalty,  equally  among  them,  gave  to  each  a  legacy  which,  with 
the  sums  advanced,  placed  them  all  on  the  same  footing;  bot 
the  scrivener  inserted  in  the  will  a  direction  to  the  testators 
*'  not  to  cancel ''  any  of  the  accounts  between  the  testator  and 
his  children,  so  that  the  provisions  for  the  children  were  tott 
unequal.  The  mistake  arose  from  the  scrivener's  ignorance  of 
the  meaning  of  the  word  "  cancel."  The  defendants  further 
offered  to  prove  that  one  of  the  children  was  not  named  in  tba 
will,  and  that  the  will  was  extorted  from  the  testator  by  the  im* 
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porlaniiif  and  hard  iisage  of  the  son  Thoinis.  The  testitorinui 
aJiMfy-two  yettra  old,  and  had  ten  children.  This  evidenoe  was 
lejecfced.  CSandor  haring  stated  in  his  eiamination  that  the  tes- 
tator fanuflfaed  him  with  the  matter  of  the  will,  the  defendants 
proposed  to  ask  him  what  the  instraotions  were,  bnt  the  ooort 
rejected  the  testimony. 
Terdiot  for  the  defendfmts  in  fsTor  of  the  will. 

Oreenou^  and  MorreU^  for  the  plaintifii  in  error. 

BspboTftf  con^Yi. 

Bj  Court,  TnoHiLkN,  C.  J.  This  may  be  a  Tery  unfortunate 
mistake  for  some  of  the  children  of  the  testator,  bat  I  am  clearly 
of  the  opinion  that  the  eTidence  was  not  admissible.  Onr  law 
xeqnires  that  wills  ahonld  be  in  writing,  and  proTed  by  two 
witncoDOfl,  Bnt  if  the  writing  is  to  be  contradicted  by  parol 
eridenoe,  the  object  of  the  law  will  be  defeated  and  all  certainty 
destroyed.  It  is  Tery  common  for  scriveners  to  make  mistakes, 
putieolarly  where  they  make  use  of  technical  words,  which  they 
are  fond  of  doing.  Bnt  if  these  mistakes  were  to  be  corrected 
by  tiie  scriTener's  recollection  of  his  conyersation  with  the  tes- 
tator, it  would  open  such  a  door  for  peijuiy  and  confusion,  as 
voqU  render  wills  of  very  little  use.  The  rule  of  law,  there- 
fore, is  that  the  writing  is  not  to  be  altei^,  or  explained  by 
mdenoe  aliunde.  But  this  rule  is  not  so  unbending  as  to  ad- 
mit of  no  exception.  It  may  happen  that  expressions  appar- 
ently certain,  may  be  rendered  uncertain,  by  something  peculiar 
in  the  person,  or  the  subject  to  which  they  are  applied.  A  man 
baa  two  sons  of  the  name  of  John,  and  devises  land  to  his  son 
John.  The  uncertainty  is  made  to  appear  by  parol  evidence,  that 
that  there  are  two  sons  called  John.  It  is  permitted,  therefore, 
to  remove  this  uncertainty  by  other  parol  evidence,  showing 
^hich  son  was  intended.  Without  this  evidence  the  devise 
would  be  void,  and  in  truth  its  object  is  to  explain  a  doubt  aris- 
ing not  on  the  will,  but  on  a  matter  out  of  the  will. 

Bat  if  a  doubt  arise  on  the  face  of  the  will,  an  ambiguity 
patent,  as  it  is  called,  it  is  not  to  be  explained  by  parol  evi- 
denoe.  So- parol  evidence  has  been  admitted  to  rebut  a  result- 
ing traat.  Neither  is  this  in  contradiction  of  the  written  will. 
The  trast  is  not  declared  by  the  will,  but  nused  by  operation  of 
law.  The  legal  presumption  may,  therefore,  be  encountered  by 
parol  evidence  of  the  testator's  intention.  But  the  written  will 
is  preserved,  without  addition  or  diminution.  In  the  case  of 
feand  too,  always  the  subject  of  the  law's  abhorrence,  evidence 
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is  admitted,  not  for  the  puipoae  of  explaining  or  altsring  the 
willy  but  of  showing  it  to  be  void.  If  instead  of  the  will  which 
a  man  has  read,  and  intends  to  execute,  another  is  aabatitated 
which  he  execates,  it  is  evident  that  this  is  not  his  will,  and 
proof  of  this  frand  is  permitted.  So  I  apprehend,  the  tnith 
might  be  shown,  if  bj  mistake  the  wrong  paper  waa  executed, 
and  the  testator  died  before  there  was  time  to  correct  the  error. 
These  are  in  general  the  cases  in  which  parol  evidence  is  allowed, 
although  I  will  not  say  that  there  may  not  be  others.  Now  the 
case  before  as  is  very  different  from  any  I  have  mentioned,  for 
there  is  no  latent  ambigoiiy,  no  fraad,  no  resulting  trust.  The 
will  was  read  to  the  testator,  and  executed  by  him,  without  snj 
kind  of  mistake  or  imposition  as  to  the  paper  itself.  The  nus- 
take,  if  there  was  one,  was  in  the  meaning  of  a  yeij  common 
word,  **  cancel.'' 

I  have  mentioned  the  rule  of  law,  and  will  refer  to  good  au- 
thorities to  prove  it^  although  I  shall  not  undertake  the  useless 
and  endless  labor  of  examining  all  the  cases  in  the  books  on 
the  subject  of  parol  evidence. 

The  case  of  Broum  v.  Selwyn,  is  strong  to  this  point,  and  I 
select  it,  because  it  was  affirmed  by  the  house  of  lords  in  Eng- 
land, and  has  been  recognized  by  our  courts.    In  that  case 
(reported  in  Oas.  temp.  Talb.  240,  and  4  Bro.  P.  G.  176, 186). 
the  testator  had  devised  the  residue  of  his  estate  to  his  two 
executors  equally,  and  it  was  offered  to  be  proved  that  he  had 
given  instructions  to  the  person  who  drew  his  will  to  release  a 
debt  due  on  bond  from  one  of  his  executors,  but  the  evidence 
was  rejected.    In  the  case  of  Jtdnn  v.  Mann,  1  Johns.  Ch.  23 
[7  Am.  ]>ec.  416J,  where  the  law  on  this  subject  of  parol  evi- 
dence is  laid  down  vrith  great  learning  and  accuraqr  1^  Gun- 
ceUor  Kent,  Brown  v.  Selwyn  is  cited  and  relied  on,  as  it  is 
also  in  2br6erl  v.  SwMng,  decided  by  this  court  in  the  year 
1795:  1  Yeates,  482.    The  case  of  MoDemud  v.  The  VnUed 
States  Insurance  Company,  8  Serg.  &  R.  604,  decided  by  ns  io 
1818,  adheres  to  the  same  principle  of  rejecting  parol  evidence, 
with  the  exceptions  which  I  have  mentioned.    In  short,  it  may 
be  affirmed  vrithout  hesitation  that  the  current  of  authoritj 
runs  strong  in  the  same  channel,  although  it  cannot  be  asserted 
that  all  the  cases  are  in  unison.    For  my  own  part,  being  con- 
vinced by  experience  of  the  danger  of  parol  evidence,  I  «n 
more  inclined  to  shut  the  door  than  throw  it  wider  open. 

I  concur,  therefore,  vrith  the  opinion  of  the  court  below  in 
present  instance.    But  there  is  another  bill  of  exceptions  io 
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tlds  came.  The  oomiBel  for  the  defendant  olEsred  to  eek  tha 
same  iritaieaa  (the  sciiTener  who  drew  the  will)  what  were  the 
instructions  which  he  reoeiTed  from  the  testator.  This  qoes- 
tion  the  court  would  not  permit  to  be  asked.  But  when  it  is 
eonadered  that  this  witness  who  had  been  prodnced  by  the 
plamtiff,  had  before  declared,  on  his  examination  in  chief, 
"  that  the  testator  famished  him  with  the  matter  of  the  will," 
there  can  be  no  donbt,  but  the  defendant  onght  to  hare  been 
pcsndtted  to  ask,  in  the  cross-examination,  what  that  matter 
WIS.  Besides,  as  the  defendants  opposed  the  will  in  toto,  on 
the  gioimd  of  it  being  obtained  from  an  old  man  above  the  age 
of  ninety  hj  the  excessive  importonity  and  harsh  treatment  of 
his  son  Thomas,  it  was  very  proper  that  the  jtuy  should  be  in* 
lomed  of  all  the  circumstances  attending  the  drawing  and  exe- 
eation  of  it  Who  were  present,  what  the  old  man  said, 
whether  any  person  interfered,  or  prompted  him,  in  giving  the 
instructions,  how  it  happened  that  the  name  of  one  of  his  chil- 
dren was  entirely  omitted  (for  that  is  said  to  be  the  case).  All 
these  and  other  circumstances  might  have  been  material  in 
iomnng  a  judgment  of  the  state  of  the  testator's  intellects. 

The  eiidenoe,  therefore,  should  have  been  admitted,  solely 
with  a  view  to  that  object,  and  at  the  same  time  the  jury  should 
hsTs  been  warned  in  pointed  terms,  that  if  the  testator  was  of 
aonnd  mind,  and  free  from  duress,  the  will  was  to  stand  as  it 
was  written,  without  regard  to  the  instruotionB.  My  opinion  is, 
fhstin  the  second  bill  of  exceptions  there  is  error,  and,  there- 
fore, the  judgment  should  be  reversed  and  a  new  trial  ordered. 

Jodgment  reversed,  and  a  venire  fadaa  de  novo  awarded. 

^nhjeets  treated  of  in  this  decision  are  folly  examined  in  the  note  is 
•/aebniT.  Kmfem,  8  Am.  Deo.  89ft.  See  on  the  same  point  Bed  v.  Seti,  9 
li  Wi  and  SamUer  v.  Trycn,  anie,  444. 


THOBfPSON   V.  SllITH. 
[7  Bsaaa*>T  k  VLkWim,  a09.] 

SkiTOTs  Of  IdoaTAXiOHS— Succkssivx  DiSABiunxs.— Where  a  title  aocraed 
twenty-one  years  before  the  oommenoement  of  the  suit,  and  dnring  the 
mboej  of  '^e  plaintiffs,  their  oUdm  will  be  barred  as  against  an  adverse 
poMeasor,  if  not  sought  to  be  enforced  within  ten  years  after  arriving  at 
foil  age,  notwithstanding  the  claimants  were  females  and  married  dnnng 
iniaocy,  and  were  /emea  covert  at  the  time  suit  was  brought. 

EksoB  to  the  common  pleas.    The  question  in  this  case  was, 
irkeiher  the  plaintifb  were  entitled  to  recover  in  right  of  their 
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wiT68,  Jane  Thompson  and  Elizabeth  McBxiar,  hein  of  Arclii- 
bald  Lochiej.  The  title  of  Jane  and  Elizabeth  firat  aoerned 
during  their  infancy,  more  than  twenty-one  years  before  the 
commencement  of  this  soit,  which  was  not  brought  for  mor» 
than  ten  years  after  their  arriving  at  fall  age.  It  was  contended 
that  as  Jane  and  Elizabeth  had  mairied  during  their  infaney* 
the  statute  of  limitations  never  began  to  ran,  th^  having  been 
under  a  constant  disability. 

The  joiy  were  charged  in  favor  of  the  defendant. 

Alexander  J  for  the  plaintifffi  in  error. 

Faruxtrdf  oonira. 

By  Court,  TiLoniaH  0.  J.  (after  stating  the  point);  The 
point  has  never  been  decided  by  this  court;  it  is  of  oonaiders- 
ble  importance,  and  not  free  from  difficulty.  Before  I  consider 
the  act  of  assembly,  it  may  be  proper  to  mention  that  the 
limitations  of  actions  for  the  recovery  of  real  property  is  essen- 
tial to  the  peace  of  society,  and  therefore  the  construction  of 
statutes  on  that  subject  ought  not  to  be  extended  by  equity,  so 
as  to  contravene  the  main  object  of  the  legislature,  by  keeping 
up  the  uncertainty  of  title  for  a  great  and  indefinite  length  of 
time. 

Our  statute,  under  the  twenty-sixth  of  Ifarch,  1786,  follows 
with  yeiy  little  variation,  the  English  statute  of  21  Jac.  L,  e. 
16.  The  principal  difference  is,  that  our  limitation  is  twenfy- 
one  years,  the  English  but  twenty.  Our  statute  begins,  with 
enacting  **  that  no  person  shall  support  an  action  for  the 
recovery  of  real  property,  of  the  seisin  or  possession  of  him- 
self or  his  ancestors,  nor  declare  or  allege  any  other  sdsin  or 
possession  of  himself  or  them,  than  within  twenty-one  yaus 
next  before  such  action  commenced.'' 

Then  follows  a  proviso  **  that  if  any  person  having  such  right 
or  title,  shall  be,  at  the  time  such  right  or  title  first  descended 
or  accrued,  within  the  age  of  twenty-one  years,  /erne  ocwert, 
turn  compos  merUiSf  imprisoned,  or  beyond  the  seas,  or  from  and 
without  the  United  States  of  America,  then  such  person,  and 
the  heirs  of  such  person,  shall  and  may,  notwithstanding  the 
twenty-one  years  are  expired,  bring  his  or  their  action,  or  make 
his  or  their  entry,  as  he  or  they  might  have  done  before  the 
passing  of  this  act,  so  as  such  person,  or  the  heirs  of  such  per- 
son, shall,  within  ten  years  next  after  attaining  full  age,  dis- 
coverture,  soundness  of  mind,  enlargement  out  of  prison,  or 
coming  into  the  said  United  States,  take  benefit  of ,  or  soe  fot 
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the  mm»,  and  no  time  after  the  eaid  ten  yeaxB;  and  in  eaae  the 
peiaon  ehaU  die  within  the  fint  term  of  ten  jeaxB^  nnder  any  of 
the  diaahilitiee  aforeeaidy  the  heirs  of  sooh  penKm  shall  have 
the  same  benefit  that  snoh  person  ooold  or  might  have  had,  bj 
liiing  until  the  disalnlities  shoold  haye  ceased  or  been  re- 
mofed." 

Now  it  is  plain,  that  independently  of  the  proriso,  the  plaini- 
ii&  wonld  be  barred  from  their  aotion^  beoanse  they  neither 
made  an  entry,  nor  proaeoated  an  aetion,  within  twenty-one 
jeaiB  from  the  time  of  their  titlee  first  accming;  bnt  their  case 
feU  within  the  proviso,  beoanse  at  the  time  of  their  titlee  first 
Aocndng,  they  were  infants.  Then,  aooording  to  the  words  of 
the  statute,  their  title  remained  good,  provided  they  had  prose* 
eoted  it  within  ten  years  from  the  time  of  their  coming  of  age. 
But  they  did  not  so  proseoate  it;  consequently  they  are  not 
bdped  by  the  proviso.  The  ten  years  are  to  be  counted  from 
the  time  of  the  ceasing  or  removing  of  the  disability,  which  ex- 
iated  when  the  title  first  accroed.  If  other  disabilities,  acorn* 
ing  afterwards,  were  to  be  regarded,  the  right  of  action  might 
\f^  saved  for  centuries.  The  descent  of  the  title  upon  infant 
females,  and  the  marriage  of  those  females  under  the  age  of 
twenty-one,  might  succeed  each  other  ad  infiniium. 

Ihe  construction  contended  for  by  the  plaintiffs  would  be , 
attended  with  puUio  inconvenience;  it  militates  with  the  main 
object  of  the  law,  and  is  not  agreeable  to  its  words.  It  is  con- 
tnoy  also  to  the  current  as  well  as  the  general  spirit  of  authori- 
ties. It  was  once  contended  on  the  Stat.  4,  H.  VU,,  c.  24 (con* 
eezning  fines),  that  although  the  period  of  five  years  allowed 
for  daim  began  in  the  life  of  the  ancestor,  yet  it  should  be  sua- 
pended  in  case  the  title  descended  upon  an  infant  heir.  But 
that  position  was  negatived  in  the  case  of  StoweU  v.  Zmch,  in 
&e  twentieth  year  of  Elizabeth,  Plowd.  866,  and  from  that 
time  it  has  been  settied  that  when  the  statute  has  once  begun 
to  ran,  it  shall  never  stop.  This  decision  applies  to  the  statute 
21  Jac.  1,  and  to  our  statute  of  limitations.  It  is  not  the  point 
directly  before  uSj  but  shows  that  the  judges  have  refused  to 
extend  the  time  of  entry,  or  action,  by  equity.  But  the  very 
point  in  question  has  received  a  direct  adjudication  in  the  courts 
of  the  highest  respectability.  In  the  case  of  Eager  y.  Common^ 
woiUh^  4  Mass.  182,  the  question  was  upon  the  time  of  limita- 
tion in  writs  of  error.  The  savings  in  the  proviso  of  the  Mas- 
ttchnsetta  statute,  concerning  writ  of  error,  are  pretty  much 
lib  those  in  our  statute  of  limitations,  except  that  only  five 
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years  are  allowed  from  the  ceasing  of  the  disalalities.   A  female 
infant  was  entitled  to  a  writ  of  error,  and  married  during'  in- 
fancy.   Held,  that  no  regard  should  be  paid  to  her  coyertare, 
bnt  she  was  limited  to  fiye  years  from  the  time  of  her  attaining 
the  age  of  twenty-one.    In  Demarest  v.  Wynkoop,  8  Johns.  Ol 
129  [8  Am.  Dec.  467],  the  case  was  upon  the  New  York  statute 
of  limitations,  very  much  resembling  our  own.    The  title  ac- 
crued to  a  female  infant  who  married  before  she  came  of  foil 
age.    The  Chancellor  Kent  decided,  on  great  consideration,  as 
his  learned  argument  shows,  that  no  regard  was  to  be  paid  to 
any  disability,  but  that  which  existed  at  the  time  the  title  first 
accrued,  and  consequently  the  statute  operated  as  a  bar,  unless 
an  action  was  brought  within  ten  years  from  the  time  of  the  in- 
fancy ceasing.    A  different  opinion  was  held  by  the  judges  of 
the  state  of  Connecticut,  in  the  case  of  EcUcn  y.  Sanfard,  2  Day, 
623.    With  great  deference,  howeyer,  to  that  opinion,  it  may 
be  remarked  that  no  reasons  are  assigned  for  it,  and  from  the 
case  of  Bush  y.  Bradley^  4  Day,  298,  it  is  presnmed  that  the  law 
is  not  regarded  as  settled. 

I  find  no  decision  upon  the  point  in  the  Knglish  oourts  prior 
to  our  Beyolntion.  Their  subsequent  decisions  are  not  pennit* 
ted  to  be  cited  in  the  courts  of  Pennsylyania,  and  if  they  were, 
.they  would  probably  afford  but  little  satisfaction  on  tlJs  sab- 
jeot.  The  argument  in  support  of  the  plaintiff's  oonstrootioa 
is  not  yoid  of  plausibility. 

There  are  certain  disabilities  which  in  the  opinion  of  the  leg- 
islature ought  to  stop  the  commencement  of  the  running 
of  the  statute;  it  is  reasonable,  therefore,  to  infer  Uut 
as  long  as  any  of  these  disabilities  exist,  the  statate  should  not 
begin  to  run;  because  one  disability  is  of  as  much  weight  u 
another.  To  this  argument  there  is  a  plain,  practical  answer, 
that  if  the  prindpk  contended  for  applied  to  its  full  extent,  tbe 
statute  would  be  paralysed.  For  suppose  that  during  the  ten 
years  allowed  for  entry,  etc.,  after  the  ceasing  of  the  first  diu- 
bility,  a  second  disability  shonld  occur,  why  shall  you  not  init 
till  that  has  ceased;  and  in  the  meantime  another  may  have 
occurred  which  will  haye  an  equal  daim.  But  it  cannot  be  pre- 
tended that  after  the  first  disability  has  ceased,  and  the  ten 
years  has  begun  to  run,  any  regard  shall  be  had  to  a  new  disa- 
bility first  accruing  during  the  ten  years.  Our  act  of  asBemUj 
is  indeed  not  clearly  or  accurately  expressed,  when  it  spetb  of 
a  person  dying  under  a  disability  within  the  ten  years.  But  the 
meaning  is,  that  if  the  title  first  descends  or  aooroas  to  a  pe^ 
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son  andar  dinfailitj,  and  that  penon  dies  before  the  disafaility 
^eaae  or  be  lemoTed,  his  heir^  whateyer  may  be  his  oonditiozi  as 
to  abOitj  or  disability,  shall  ha^e  the  same  benefit  that  he  him- 
self might  ha^e  had  by  UTing  until  the  disability  had  oeased, 
that  ia  to  say,  he  shall  have  ten  years  from  the  death  of  his 
aneestor,  bat  if  the  person  to  whom  the  title  first  descends  or 
soerne,  being  then  under  a  disability,  shall  live  till  the  disabil- 
ity cease,  then  ten  years  and  no  more  shall  be  allowed  to  him 
and  his  heir,  in  case  he  died  within  the  ten  years.  There  is  no 
expression  in  the  act  which  has  a  regard  to  any  disability  but 
one,  Tiz:  that  which  has  existed  when  the  title  first  descended 
er  accrued,  nor  to  the  disability  or  any  person  but  one,  viz: 
the  person  to  whom  the  title  first  descended  or  accrued. 

The  good  effects  intended  by  the  statute  might  be  frustrated 
hj  a  series  of  disabilities.  It  was  this  consideration  which  in- 
duced the  judges  to  take  their  stand  against  the  extension  of 
time  by  an  equitable  construction,  so  long  ago  as  the  reign  of 
Elisabeth,  and  this  induces  me,  after  turning  the  question  on 
eTeiy  side,  viewing  it  in  all  its  bearings,  and  following  it  to  all 
its  consequences,  to  concur  with  the  judges  of  New  York  and 
Kassachuaetts.  I  am  of  the  opinion,  that  notwithstanding  the 
marriage  of  Mrs.  Thompson  and  Mrs.  McBriar,  during  their  in- 
fancy, and  their  continued  coverture  ever  since,  they  are  barred 
from  their  action  because  it  was  not  commenced  within  ten 
years  from  the  time  of  their  arrival  at  full  age. 

The  judgment  is  to  be  affirmed. 

Qdboh,  J.,  was  sick  and  absent,  and  delivered  no  opinion. 

DoBQor,  J.,  gave  an  opinion  concurring  with  the  chief  jus- 
tice. 


SiKXiaasiVS  BmABmmB.-— The  doetrine  that  a  party  cannot  take  advan- 
iigB  €i  aucoaaaivD  or  oomidative  diaabilitiea,  to  prevent  the  mnnxng  of 
the  statute  of  limitatiooi,  and  that  he  can  avail  himaelf  only  of  thoae 
^mhilitiee  which  existed  when  the  right  first  deaoended  or  aocmed, 
WdoM  to  be  so  thoroojchly  well  feettled,  as  scarcely  to  require  the  dta- 
tioa  oC  authorities:  BeiueU  v.  Cfhancdhr,  6  Wharton,  371;  Rankin  v. 
Teabrook^  6  Watts,  388;  Lfpieh  v.  Cox,  23 Pa.  St  *^o5;  MeFarlandr.  Stone, 
17  Vt  166;  Demarett  v.  Wynkoop,  8  Am.  Deo.  467;  DeKay  v.  Darrdk,  2 
Oraen  (N.  J.),  294;  FrUm  v.  Jointr^  64  SL  101;  Roger*  v.  Brown,  61  Ma 
I^;  Sweaarmgen  v.  Robertmm,  39  Wis.  462;  Dankl  v.  Day,  61  Ala.  431; 
HarrU  ▼.  McOovem,  2  Sawyer  (TJ.  S.),  615;  Mereer  v.  Selden,  I  How.  (U. 
8.)  37;  Hoyan  t.  K%aiz,  04  U.  S.  773;  see,  also,  Angell  on  Lindtationa, 
aees.  477,  478, 479,  and  cases  there  cited.  If,  therefore,  there  is  no  disabil- 
ity when  the  ri^t  accmes,  the  statute  begins  to  run,  and  no  aubeequent  disa- 
^ty  will  stop  it;  so  that  if  the  ancestor  dies,  having  a  cause  of  action 
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against  whioh  the  statate  hat  commenced  ronning,  the  right  deweoda  t» 
his  infant  heir  or  deviaee,  the  disability  of  the  latter  will  not  impede  the 
statate:  Rogers  ▼.  Brown^  6  Ma  101;  Sweatingen  ▼.  Sobertaom,  39  WiBL  462; 
Bozeman  ▼.  BrowfUngf  81  Ark.  364.  It  was  once  thon^t  that  a  diiiinctiflB 
should  be  made  between  snocessiTe  disabilities  in  the  same  peraon  sad  in  dif- 
ferent persons*  and  that  if  the  first  taker  was  nnder  diialnlity  when  the  x^g^ 
acomed  and  before  that  disability  was  removed  another  was  added,  he  alioold 
be  allowed  the  benefit  of  both;  that  is  to  say,  that  any  number  of  disabili- 
ties in  the  first  taker  might  be  oamalated  so  long  as  they  were  cantmnoos. 
This  doctrine  is  contended  for  in  P^reston,  on  Abst.  of  Tit  340^  and  is  laid 
down  as  law  in  Blanshard  on  limitation,  21,  22L  But  it  is  settled,  on  good 
aathority,  that  no  snch  distinction  exists:  Eager  v.  Commomwealtk,  4  lisss. 
182;  Demareit  v.  Wynkoop,  8  Am.  Dec  467;  Bcakin  ▼.  Teiibrook,  6  Wstta, 
381.  Kor  is  there  any  distinction  in  this  rei^Mot  between  Tolimtaiy  and  m- 
Tohmtaiy  disabilities:  J>emare9iY.  Wynhoop, 


Cunningham  v.  Irwin. 

HoncB  OF  TAKuro  DiPOSinoH. — ^An  order  i>ennittmg  s  party  to  take  * 
deposition  "on  reasonable  notice,"  is  good,  if  such  has  been  the  pmetice 
of  theconrt 

KaoEBSABZSB  FuBKisHSD  Wus  Livizro  SiPAKATB.— The  hnaibaiid  is  UsUe 
for  the  necessaries  famished  his  wife  during  their  sepantiflBv  thoogk  the 
separation  be  by  agreement,  if  she  offer  to  retunii  and  he  refnsss  to  re> 
seiTe  her,  and  has  provided  no  means  for  her  support 

Ibnc— What  abb  Nicbssariis.— In  such  case^  necessaries  are  those  tbiap 
snitable  to  the  rank  and  condition  of  the  husband;  and  he  is  not  liable 
merely  for  the  difference  between  the  amount  she  earns  and  the  valae  of 
the  necessaries;  he  must  support  her  himself,  or  pay  those  who  do  so  in 
a  reasonable  manner. 

Wnn's  OvFBB  to  Rutukm. — In  an  action  for  necessaries  funishsd  the  d»- 
fendant's  wife  living  apart  from  him,  it  is  competent  to  show  tiist  she 
solicited  her  husband  to  take  her  back  as  his  wife^  and  bad  oflbrad  to  rs* 
turn,  but  that  he  had  refused  to  receive  her. 

Innc— Penbino  Agtiok  vok  Diyobcb.— And  it  makes  no  difiBmoe  ndietiier 
the  offer  to  return  was  made  before  or  after  a  bill  filed  l^  her  for  a  di- 
vorce. The  husband  is  not  exempted  from  liability  to  furnish  his  wife 
necessaries  pending  an  action  against  him  for  divorce. 

In  kbbob.  The  opinion  states  the  case,  which  came  before 
the  court  on  several  bills  of  exceptions  taken  by  the  defendant 
Ounningham. 

Baldwin^  for  the  plaintiff  in  error. 

Hopkim,  contra. 

By  Court,  Thahman^  0.  J.  This  is  an  action  bcougbt  \sj 
Sarah  Irwin,  the  plaintiff  below,  against  IGcholas  Oonnin^iaiiit 


Sept.  1821.]  CmnnNGHAM  v.  Ibwxm.  469 

for  bound  and  neoesauies  fnnushed  bj  plaintiff  to  llaiy,  the 
irife  of  the  aaid  Nieholaa.  On  the  trial  of  the  oaaae,  aeteral 
exoeptions  were  taken  bj  defendant'a  ooanael  to  the  opinion  of 
the  court  on  points  of  eridenoe,  and  an  exception  also  to  the 
charge  of  the  ooort. 

1.  The  first  exception  was,  to  the  admission  of  the  deposi- 
tions  of  John  and  Patrick  Uagee,  taken  ex  parte  under  a  role 
of  court,  on  six  days'  notice. 

The  objection  is,  that  the  six  days'  notice  were  not  specified 
in  the  role  of  court.  The  rule  was  entered  for  taking  the  de- 
positions on  reasonable  notice,  and  then  the  plaintiff  gave  no- 
tice to  the  defendant  that  the  depositions  would  be  taken  at  a 
certain  time  and  place  (allowing  six  days).  As  the  same  point 
tiose  in  the  case  of  McConndl  t.  McCoy,  which  was  decided 
this  tenn«  it  will  be  sufficient  to  say  that  under  that  decision 
theee  depoeitions  were  good  eyidence.  I  will  barely  add,  that 
this  court  was  induced  to  admit  the  dei>ositions  for  two  reasons 
one,  that  the  general  practice  of  the  court  of  common  pleas  for 
several  years  past  has  been,  to  enter  rules  for  taking  depositions 
in  the  manner  this  rule  was  entered;  the  other,  that  the  party 
to  whom  the  notice  is  giyen  is  not  injured  by  it,  because  he  re- 
coves  actual  notice  of  the  time  and  place  of  taking  the  depo- 
sition; and  if  the  time  is  unreasonably  short,  he  may  sTail  him* 
BeU  of  that  circumstance,  on  a  motion  to  suppress  the  dei>osi- 
tion,  or  perhaps  by  application  to  a  judge  out  of  court,  to  haye 
the  time  enlarged,  on  satisfying  him  that  it  is  unreasonable. 

2.  The  next  exception  was,  to  the  admission  of  the  deposi- 
tion of  Samuel  Douglass,  because  the  matter  contained  in  it 
was  irreleyant. 

To  comprehend  the  force  of  this  objection,  it  will  be  neces- 
BBiy  to  consider  the  nature  of  this  action,  and  some  of  the  cir- 
cnmstances  attending  the  plaintiff's  case.  I  haye  said  before, 
thai  the  grouod  of  the  action  was  board  aud  necessaries  found 
for  the  defendant's  wife.  Before  Douglass'  deposition  was 
offered,  eyidence  had  been  giyen  to  proye  the  defendant's  mar- 
nage.  Eyidence  had  also  been  giyen  of  a  libel  by  the  wife  for 
a  diyorce,  on  account  of  the  husband's  desertion  of  her.  It  was 
a  Tory  singular  case.  The  defendant  and  his  wife,  if  she  was 
liis  wife,  came  from  Ireland  many  years  before  the  commence- 
ment of  the  suit  for  diyorce,  and  had  liyed  separately  in  Pitts* 
horg,  without  the  least  suspicion  of  their  marriage.  Conse- 
quently, it  was  incumbent  on  the  plaintiff  to  show  that  under 
ioch  mysterious  circumstances,  the  defendant  was  liable  for 
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neoessaries  furnished  to  his  wife;  and  particularlj,  thai  theirife 
was  willing,  and  had  o£Fered  to  live  with  him,  for  there  was  no 
proof  that  he  ever  used  her  ill,  or  turned  her  out  of  his  house. 
The  deposition  of  Douglass  went  to  prove  that  he  was  employed 
by  Mrs.  Cunningham  (who  was  known  by  the  name  of  Haiy 
Magee),  as  counsel,  and  informed  by  her  that  the  only  thing  she 
wanted  was,  *'  to  go  and  live  with  her  husband,  and  be  treated 
as  his  wife;  and  that  she  would,  on  her  part,  conduct  hereeU 
towards  him  as  she  had  done  before  their  separation;"  and  that 
shortly  afterwards  he  waited  on  the  defendant,  and  informed 
him  of  Mrs.  Cunningham's  wish  to  live  with  him,  who  answered 
that  her  living  with  him  was  out  of  the  question;  that  her  daim 
was  a  stale  one;  that  he  was  not  bound  in  law  or  justice  to  taka 
her  or  maintain  her,  but  rather  than  have  himself  exposed  pub- 
licly by  a  suit  in  court,  he  would  give  her  a  sum  of  money,  pro- 
vided she  would  leave  the  countiy. 

This  evidence  was  certainly  veiy  material,  as  it  tended  to  re- 
move a  main  obstacle  in  the  way  of  the  plaintifrs  case,  and  to 
explain  the  doubt,  whether  the  living  separately  was  the  fanlt 
of  the  husband  or  the  wife.  It  is  not  quite  certain  whether 
Mrs.  Cunningham's  conversation  with  Mr.  Douglas,  and  lus 
communication  to  the  defendant  was  before  or  after  the  filing 
of  a  libel  for  a  divorce,  but  that  is  immaterial,  as  I  shall  show 
when  I  come  to  consider  the  exception  to  the  charge  of  the 
court.  I  have  no  doubt,  therefore,  that  Douglass'  deposition 
was  evidence. 

8.  The  third  exception  was  to  the  evidenoe  of  James  Biddle, 
Esq.  I  am  veiy  clear  that  this  evidence  was  l^gal,  and  highly 
material  to  the  plaintiff's  cause.  For  Mr.  Biddle  proved  tbat 
before  the  commencement  of  a  suit  for  divorce,  Mrs.  Cunm^g- 
ham  informed  him  of  her  situation,  and  her  earnest  desire  to 
be  restored  to  her  husband,  and  solicited  him  to  use  his  influ- 
ence as  a  friend  of  Mr.  Cunningham  to  effect  a  reconoiliation, 
and  that  he  did  endeavor  to  effect  it,  but  to  no  purpose. 

4.  The  fourth  exception  was  to  the  evidence  of  Mzs.  Don- 
ning, who  proved  the  situation  of  Mrs.  Cunningham  some  time 
previous  to  the  period  of  her  boarding  with  the  plaintiffl  The 
objection  to  the  evidence  is  that  her  situation  at  that  time  wee 
immaterial.  But  I  do  not  think  so.  It  was  not  inunateiial  to 
show  the  general  state  of  her  health  and  behavior,  and  partica- 
larly  that  she  had  no  known  means  of  living,  but  by  her  own 
labor.  In  a  question  of  this  kind,  where  the  blame  of  a  sepsz** 
tion  is  attempted  to  be  thrown  on  the  wife,  considerable  UHf 
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tade  should  be  aUowed  to  the  evidence,  in  order  to  show  her 
gemenl  conduct  and  manner  of  life  dming  the  separation.  I 
aza  of  opinion,  therefore,  that  there  is  no  groond  for  this  ex- 
cepton. 

As  to  the  charge  of  the  court,  it  certainly  was,  upon  the 
whole,  extremely  favorable  to  the  defendant.  But  there  are 
one  or  two  points  on  which  his  counsel  raised  objections.  The 
pxincipal  one  is,  that  the  husband  is  not  liable  for  necessaries 
famished  to  his  wife  during  her  suit  for  a  divorce.  Was  she 
Bot  his  wife  until  the  decree  of  divorce  was  pronounced?  And  if 
die  was,  why  should  he  not  support  herf 

Consider  the  basis  of  the  libel  for  divorce.  Desertion  by  the 
husband.  If  she  was  deserted,  was  she  to  be  reduced  to  the 
alternative  of  perishing,  or  subsisting  on  charity  f  What  prin- 
ciple of  law  or  justice  absolved  the  husband  from  the  dutj  of 
mMnJAiTWTig^  his  wife,  during  a  separation  for  which  she  was  not 
to  blame?  Was  any  fundprorided  to  him  for  her  support? 
Hone  at  all.  But  the  cause  of  separation,  it  is  said,  was  a 
mjsteiy.  Perhaps  it  was  voluntary  on  both  sides.  But  even 
if  it  were,  and  no  means  of  support  were  provided  for  the  wife, 
no  agreement  of  hers  would  discharge  her  husband  from  the 
expense  of  supporting  her,  if  she  requested  to  come  back,  and 
be  xefosed  to  receive  her.  Whether  she  did  so  request,  was 
salxDitted  to  the  jury,  vrith  remarks  on  the  evidence  by  the 
eourt,  not  only  impartial,  but  very  indulgent  to  the  defendant. 
The  jury  were  told  to  pay  no  regard  to  the  wife's  offer  to  return, 
imless  ihey  were  satisfied  that  it  was  made  in  sincerity  and  good 
faith,  without  any  view  to  trick  or  artifice.  But  the  defendant's 
ooonsel  have  contended  that  the  suit  for  divorce  and  offer  to 
letomwere  inconsistent.  It  would  certainly,  be  inconsistent 
to  offer  to  return,  and  at  the  same  time  persist  in  the  suit  for 
£Toice.  But  there  would  have  been  no  inconsistenqy  in  offer- 
ing to  return,  and  discontinuing  the  suit,  if  the  offer  were 
aooepted.  And  that  such  was  the  intention,  as  to  any  offers 
suide,  pending  the  suit,  must  be  presumed;  for  no  woman  in 
her  senses  could  expect  or  wish  for  a  divorce  from  the  bond 
of  marriage,  founded  on  the  desertion  of  her  husband,  at  the 
moment  she  vras  living  with  him.  Nor  if  she  had  wished  it, 
would  any  court  have  been  so  absurd  as  to  decree  it.  But  in 
this  case,  there  was  no  encouragement  to  discontinue  the  suit, 
becaase  all  the  efforts  of  the  wife  to  return  to  her  husband 
were  promptly  and  peremptorily  rejected.  I  perfectly  agree, 
therefore,  with  the  opinion  of  the  president  of  the  common 


462  Cdnninohaic  v.  Ibwdt.  (Tenn. 

pleas,  that  the  defendant  Tvae  liable  for  neoeannes,  mita  the 
decree  of  divorce  was  pronounced. 

Another  objection  to  the  chazge  of  the  court  vna,  that  the 
jury  were  not  told  that  the  husband  waa  not  liable  for  neeee* 
saries,  if  the  wife  had  means  of  supporting  herself.    I  must 
remark  that  it  does  not  appear  by  the  record  that  the  court  was 
requested  by  the  defendant's  counsel  to  give  any  opinion  on 
that  point,  nor  do  I  perceiye  that  it  arose  out  of  the  eridenee; 
for  there  was  no  evidence  of  the  wife's  having  any  property  of 
her  own,  but  the  contraiy.    The  juxy  were  fairly  told  '*that 
the   necessaries  should  be  suitable  to  the  rank  and  estaie 
of  the  husband;  in  other  words,  according  to  the  condition  of 
the  parties  in  life,''  and  that  *' clothing,  medicine,  boarding 
and  lodging,  came  under  the  meaning  of  necessaries."    And 
undoubtedly  so  is  the  law.    I  do  not  see  how  it  could  have 
been  laid  down  more  accurately.    If  the  wife,  daring  great  part 
of  her  separation,  had  labored  hard  for  subsistence,  and  lived 
in  a  rank  inferior  to  her  husband's  situation,  that  was  no  reason 
why  she  should  not  be  supported  agreeably  to  his  situation 
when  she  offered  to  return,  and  he  refused  her.    Nor  had  he  a 
right  to  say  that  she  should  earn  all  she  could  by  her  labor, 
and  he  would  only  be  answerable  for  the  difference  between 
her  earnings  and  the  amount  of  the  expenses  necessary  for  her 
support.     Such  is  not  the  law  of  hasband  and  wife.    19ie  hus- 
band must  support  his  wife  himself,  or  pay  those  who  do 
support  her  in  a  reasonable  manner,  and  of  that  the  jury  sre 
to  judge.    Upon  the  whole,  I  am  of  opinion  that  there  was  bo 
error  in  the  record,  and  therefore  the  judgment  ahonid  be 
affirmed. 

Judgment  affirmed. 


The  varioas  qaeitioiis  ariaiiig  ont  of  the  husband's  liability  to 
wife  have  been  so  often  answered  by  the  ooarti^  as  to  leave  but  little  doobl 
concerning  the  mutual  rights  and  obligations  of  the  parties  to  the  maiitil 
relation.  That  a  husband  is  liable  to  fuznish  his  wife  with  nnnrsiirifs  vsi 
determined  in  the  leading  cases  of  Manby  ▼.  SeoU,  1  Lev.  4^  and  ^^oloa  t. 
Benedict,  5  Bing.  28,  also  reported  in  2  Smith's  Lnding  Gases,  and  it  hat 
been  laid  down  in  a  series  of  dedsions  by  all  the  courts  of  this  country;  JTef- 
ler  ▼.  PhOUps,  39 N.  Y.  351;  Furlongy.  Hymm,  35  Me.  832;  TMeU^.  Hap> 
good,  34  N.  H.  420;  Morgan  ▼.  Hughea,  20  Tex.  141;  iTi^iftet  ▼.  Ckadwkk,  6 
Ala.  651;  Bevier  ▼.  OaUoway,  71  Bl.  517;  Jfoynes  v.  domett,  114  ICass.  4SI; 
BrownY.  Wbrden,  39 Wis.  432;  McCtOchmT.  McOahay,  6Ani.  Beo.  373. 

What  abb  NiaoissARiES.  —The  condition  in  life  and  social  positioo  cf  tha 
husband  are  the  criterions  by  which  to  determine  what  are  nwrssirifs  ti 
which  the  wife  is  entitled:  Barr  v.  Amutmug,  56  Ma  577;  SaU  ▼.  Weir,  1 
Allen,  261;  Cumiingham  ▼.  Btardoii,  08  Msss.  538;  JZoynes  ▼.  ffriwirff,  191 R 
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49A^  in  which  ease  it  19  nidf  429:  "Aa  AgeiMnl  rale  the  tsnn  *neoeBiaiM«'«p» 
pBed  to  A  wife,  is  not  ooxifined  to  artiolei  of  food  or  nlothing  required  to  ioe- 
tuB  life  or  fgceerre  deoenoy,  bat  inelndes  eaoh  ertidlM  of  ntili^  aa  meintrin 
heraooordiiig to  the  eetiteaiid  degree  of  her  hoebeod.**  In  £&  Jokm's  Parkk 
y.  Brcmmm^  40  Conn.  75»  an  intereeting  point  was  xaiaed  for  the  oonakleration 
of  the  eonrt;  whether  the  rent  of  a  pew  in  ohnroh  where  diTine  womhip  te 
held  and  rdigioaa  inatmotian  giren,  la  mdnded  in  the  liat  of  artidea  known 
at  the  oomiimn  law  aa  neoeaaariea.  Ptek»  J.»  with  whom  the  other  jndgea 
ttmaunA,  in  examining  thia  qneation,  remarked:  **  It  ia  aaid  in  the  books 
that  ntioeaaarieM  oonaiat  only  of  food*  drink,  olothing,  waahing;  phyaio,  in- 
itraetian  and  n  snitaUe  reaidenoe:  SkdUm  y,  Pendktom,  18  Conn.  417;  WkU» 
mf^^am  ▼.  ffiO,  Cro.  Jao.  490;  Clanpy  on  Hnaband  and  Wife,  23;  2  Kent'a 
Com.  146;  FInbb,  108;  Co.  lit  172  a;  1  Wooddeaon  Led  402;  Bingham  on 
Xnbaej,  87;  Baker  v.  LaveU^  6  Maaa.  80;  J/tNMon  v.  WaMand^  31  Conn. 
76b  By  inBtroetioii  ia  here  meant  aome  degree  of  edooation  aa  taoght  in  the 
tdwob:  SUmtomy.  WUUoh^  8 Day.  37; Metoalf  on  Gontraot%  89;  MiddUlnar^ 
CoOeg^r.  CkandUr^  16  Vt.  683^**  After  oonaidering  the  oonatitational  pro- 
vinan  relatiye  to  dirine  woiahip,  hie  honor  oondnded  that  religiona  inatroo- 
tkm  ia  not  indaded  in  the  liat  of  neoeaaariea.  See  farther,  1  Biahop  on 
lianiage  and  Bivoroe,  eec  554.  Medioal  aervioea  are  conaidered  iiBoaaaa 
m:  .&ewr  ▼.  QaUowag^  71  HL  517;  Coekran  v.  Zee,  24  Ala.  88a 

CounxL  Fees.  — ^Whether  the  hnaband  ia  liable  for  the  prof eaaional  aerrioea 
rendered  hia  wife  in  proeeoating  or  defending  an  action  for  divorce,  ia  a  qnea- 
tkm  which  haa  been  ranch  debated  by  theooarta.  The  wei^^t  of  aathority, 
howerer,  aeems  to  be  againat  an  action  at  law  in  faror  of  the  wif e'a  ationiey 
&r  hia  aenrioea  in  the  divorce  aoit.  Marriaon  v.  ffoU,  42  N.  H.  478^  de- 
med  the  attom^a  ri^t  to  recover,  he  having  commenced  an  action  of  divorce 
on  her  behalf,  againat  the  hnaband,  on  the  ground  of  adultery.  The  bill  for 
divwce  waa  diamiaaed  by  reaaon  of  the  agreement  of  the  hnaband  and  wife; 
Imt  it  waa  admitted  that  there  waa  a  good  ground  for  divorce.  The  court, 
iB42  K.  H.»  atated  the  huaband'a  liability  to  be  for  the  aupport  and  proteo- 
tka  ol  the  wife,  and,  aa  the  proceedinga  in  divorce  were  for  neither  of  theae 
objeeti,  bat  looked  '*  merely  to  the  enforcement  of  a  right  to  a  change  of 
futore  condition,  that  ahe  cUumed  had  ariaen  from  hia  previoua  fault,"  the 
judgment  waa  rendered  for  the  defendant.  Thia  deciaion  waa  affirmed  in 
SasfT.  Adda^  50  N.  H.  82»  where  the  plaintiff  had  been  the  attorney  for  the 
^efendant'e  wife  in  an  action  of  divorce  proaeouted  againat  her  for  adulteiy, 
but  diamJHBed  ''without  prejudice."  The  aame  poeition  ia  maintained  in 
Ikna  V.  Bytter^  79  HL  254;  Skddon  v.  Pendletan,  18  Conn.  417;  Johnaon  v. 
Wmanu,  3  Iowa,  97;  WiUiamM  v.  Monroe,  18  B.  Mon.  514;  Wmg  v.  Huri- 
^  15  Vt  607;  Parmms  v.  Dorrington,  32  Ala.  227. 

In  theae  aeveral  caeca,  the  common  law  right  of  the  wife  to  alimony  ^Ten* 
^aU  Ute,  ia  reoogzuzed  aa  being  neceaaary  to  the  proeecution  or  def  enae  of  the 
•fition  for  divcMxse.  It  ia  en  the  ground  that  the  proeecution  or  defenae  by 
tbe  wife  ia  not  neceaaary  for  her  aafety  or  protection  aa  wife,  together  with 
tbe  power  of  the  wife'a  counael  to  obtain  compenaation  for  hia  aervicea  through 
tlie  medium  ol  thia  allowance  of  alimony  out  of  the  huaband*a  property,  that 
the  eourta  have  ref uaed  to  permit  him  to  look  beaidea  to  the  hnaband. 

The  recent  determination  of  thia  delicate  question  by  the  aupreme  court  of 
l(>va,  in  Porter  v.  Briggs,  88  Iowa»  166,  in  favor  of  the  wif e'a  right  to  have 
lier  oonnael  feea  paid  by  her  hnaband  who  haa  proaecnted  an  ineffectual  action 
^divorce  en  account  of  her  adultery,  re-opena  the  diacnaaion.  The  argu* 
^■i^t  orged  by  the  court  ia,  that  ezpenaea  incurred  in  defending  her  good 
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name^  whether  Muiled  by  her  husband  or  a  itranger,  are  pcoperiiy  ^1^■iBl^  m 
neceMariee;  that  whatever  is  neoeasary  for  the  proteotion  of  her  psnon,  tfas 
husband  is  bound  to  svpply,  and  why  should  he  be  exempt  from  proiectntg 
that  which  is  move  preoioiis  than  life  to  a  Tirtoons  womaat  The  eoort  else 
contend  that  the  husband  woold  be  obliged  to  pay  for  medical  attendsnm 
made  requisite  by  his  own  harsh  treatment  of  his  wife,  and  assort  that  thers 
is  no  difference  between  that  case^  and  one  where  she  is  obliged  to  resort  t» 
legal  assistance  to  restore  her  reputation.  It  did  not  appear  directly  for  tke 
consideration  of  the  court  that  the  plaintiff  had  reoeiTed  any  fee  as  part  of 
the  alimony,  if  any,  allowed  the  wife  in  the  suit  for  diTorce^  The  resswihy 
of  this  case  viewed  in  the  light  of  the  decisions  holding  a  diffisrent  doctrine, 
would  lead  to  the  rule  that  the  husband  is  only  liable  for  the  coonsel  fees  of 
his  wife  against  whom  he  has  broufj^t  an  action  for  divoroe^  and  iribo  reeor • 
ered  judgment  on  the  merits,  when  no  allowance  has  been  made  by  the  ooni 
as  alimony,  out  of  which  oounsel  might  have  secured  oompfpsation  The  rela- 
tive functiooa  of  the  court  and  jury  in  questions  relating  to  nficissssiMe  may 
be  thus  stated.  The  court,  as  a  question  of  law,  should  instruct  the  jmy 
what  the  law  regards  as  necessaries,  and  when  and  underwhat  coiiditiaBS 
a  pckrty  is  entitled  to  claim  them;  whether  articles  of  a  irfrtain  kind  in  the 
particular  case,  under  such  rules,  are  necessaries,  must  be  anhnitted  to  the 
jury  as  a  question  of  fact:  Profbtt  on  Jury  Trial,  sec  299;  McKama  t. 
Merry,  61  IlL  177. 

Lnmto  Apart  bt  Husbavd's  Default. — ^It  being  the  duty  of  the  hnshsiid 
to  supply  his  wife  with  proper  support  and  mamtenanois  if  he^  hy  his  can- 
duct^  render  the  home  unsuitable  for  her  to  live  in,  or  wxongfnUy  send  her 
away  without  making  any  provision  for  her  support^  her  right  to  be  sappUed 
with  necessaries  goes  with  her,  and  she  carries  with  her  the  power  to  charge 
the  husband  to  that  extent:  Bon  v.  Ro89,  69  OL  069;  Zti^  v.  DaM,  21 
Ala.  127;  WrayY.  Cox,  24  Id.  837;  BUUngY.  PtleAcr,  7  B.  Mon.  458;  JOem 
V.  Aldrieh,  29  N.  H.  63;  Htdtz  v.  GiN>a,  66  Pa.  St  36a 

But  as  the  husband  has  the  right  primarily  to  say  iriiat  are  nncessirife 
with  respect  to  his  wife,  and  who  shall  furnish  them:  Woodward  v.  Barmu, 
43  Vt  330;  Bevier  v.  OaUoway,  71  BL  517;  the  person  seeking  to  charge 
the  husband  for  necessaries  supplied  to  the  wife  must  show  not  only  that 
the  articles,  whose  value  ia  sought  to  be  recovered,  were  necessaries,  bat  also 
that  the  husband  has  n^lected  to  supply  them,  the  presumption  being  that 
he  is  not  liable:  Bea  v.  Durkee,  26  HL  603;  MUekeUY.  Troamar,  11  Ga.  32i; 
KelierY,  PhilUpa,  40  Barb.  390;  KimbaUY.  Kejfes,  11  Wend.  33.  Andif  it 
appear  that  the  husband  did  not  fail  to  provide  hia  wife  with  neoessaries  suit- 
able to  her  wanta  and  situation  in  society,  and  his  condition  in  life^  he  osuBot 
be  charged  for  artidea  sold  to  the  wife  by  a  tradesman:  Barr  v.  At  sirfreag^ 
66  Ma  677.  Where  the  husband  is  in  default»  and  has  not  made  prorisioB 
for  his  wif e^  he  cannot,  by  a  notice  to  tradesmen  not  to  trust  his  wife  on  hit 
credit^  thereby  release  himself  from  responsibility  for  her  support  To  sDov 
a  husband  to  drive  hia  wife  from  hia  house,  without  fault  on  her  part,  to  deny 
the  means  of  subsistence  to  her  himself,  and  to  forbid  others  to  aid  her  at  bis 
expense,  would  be  to  take  such  an  advantage  of  the  ooodition  of  woman  as 
the  law  never  would  tderaie.  Although  Mainhff  v.  SooU  baaed  the  lialahty 
of  the  husband  on  the  contracta  of  his  wife  for  neoeasariea  upon  the  groond  d 
agency,  a  doctrine  which  subsequent  Knglish  authorities  nppear  to  have  fol- 
lowed, yet,  in  this  country,  the  cases  reoogniae  the  husband'a  liaUHtjoa 
such  contracta,  notwithstanding  hie  express  orders  to  tradesmen  and  others 
not  to  fumiah  his  wife  with  sustenance  and  proteotion.    On  the  strict  coo- 
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of  tli6  liiisbaDd*!  obUgitioo,  fonndad  np<m  roieoni  of  an  impUad 
agency,  the  wif«»  hofrerer  iimooeiit,  migbt  tvtj  easily  be  delMored  from  ob- 


The  ipiixt  cl  the  Amerieen  ooiirte  upon  thai  pomt  it  well  txpitmtd  by 
Jwtice  Smjyi  m Oeiwuegv.  ^fliyam<ii,  41  Berbi  (K»;  "ItisAMitled  prhi- 
dple  IB  the  lanr  of  bssband  ani  wife^  that  l^  Tiitiie  of  the  marital  relatioB, 
and  in  oonwqnenee  of  the  oUig^tiona  aaanmed  by  him  upon  marriage^  tha 
buband  ia  legally  boond  for  the  supply  of  naoessariea  to  the  wife  ao  long  as 
•be  doaa  no*  yiidate  her  doty  as  wife;  that  ia  to  aay,  ao  long  aa  she  is  not 
gnitty  of  adoHety  or  etopemsnt.  Hie  husband  may  disohaige  his  oUigakioa 
by  Belying  her  with  neoessaries  himseUp  or  1^  his  agenta»  or  giving  her  aa 
adeq[iiate  nllowaiioe  in  money,  and  then  he  ia  not  liable  to  a  tradeaman  who^ 
wifhoot  hia  authority,  famishes  her  with  neosssaries;  bnt  if  he  does  not 
hia»df  ppcmde  for  her  svpport,  he  is  legally  liable  for  neoessaries  famished 
to  her  by  tmdeamen,  even  though  against  hia  orders.**  The  principle  was 
wSmtBdm  J}ambme0  v.  Hwgka,  60  N.  T.  187,  Ohoioh,  G.  J.,  saying  a  "gen- 
vil  notioe  (not  to  sopport  defendant'a  wife),  even  if  it  oame  to  the  knowl« 
edge  of  the  plaintiff,  woald  *  *  *  not  relieTe  the  defendant  from  his 
nWigption  to  famish  soitahle  sapport  lor  his  wife.**  So,  alao,  Sea  ▼.  Durkee, 
S  m.  fiO;   WoodwtmiY.  Bartm,4ZYt  880;  BlaekY.  Brjfon,  18  Tex.  467. 

Livnro  BasBAMJom—Wtr^s  Ditavlt.— Tbe  datiea  of  the  wile  as  wife» 
lom  the  oonsidecmtion  for  the  hnsband's  liability  for  her  maintenanoe.  If 
ibe  rioWe  hsr  ohligationa  to  him,  if,  without  oanssb  she  refuse  to  lire  with 
tim,  and  deaort  him»  her  contraota  for  naoessariea  will  not  bind  her  husband: 
Brmmr.  MmdgeU,  40  Yl  68;  SiwrieveuU  ▼.  8arm^  19  Wia.  268;  AOm  ▼.  Al- 
driek,  29  N.  H.  68;  (Hnson  v.  JETeritap^  45  Ind.  78;  JTtmroe  Cotmiy  ▼.  Bwi- 
loi^  61  Boib.  488;  MtChOekm  ▼.  MeGakay^  6  Am.  Deo.  879;  Pwritr  r. 
Babk,  28  If  o.  86.  Upon  her  offlbr  to  return,  his  liability  is  revived,  and  oon« 
timies  from  that  time:  MeChitdkem  v.  MeOakay,  provided  she  did  not  elope 
vitii  sn  adulterer,  and  Ommmghaim  v.  /noia,  Mupra.  If  the  husband  reoeivia 
kii  wiCe  beck  and  live  with  her  as  suoh,  he  must  thenoef orth  support  her,  and 
mp|iiy  her  with  naoessariea  as  though  no  separation  had  taken  plaoei  WUUamu 
▼. iVwoe,  SStrobi  402;  Omsoii v.  Heritage,  45  Ind.  78;  SendermmY.  Strtnger, 
2  Dsaa^  291.  But  by  ao  raoeiving  his  wife,  the  husband  will  not  render  him- 
•df  liable  lor  neessMriea  fumished  her  during  her  wrongful  separation  from 
ImB:  WUSame  v.  /Viaof,  and  Oinmm  v.  HerUage,  empnu 

SiPABA3ioir  BT  OonaiHT. — ^Whore  the  husband  and  wife  agree  to  live  apart* 
be  is  stfll  bound  to  see  that  she  is  provided  with  those  neoessaries  to  whioh, 
ae  bis  wila»  she  is  entitled:  lVo«<  v.  Wiiiie,  13  Yt  202;  Jtunmey  v.  Keyes, 
7  N.  H.  57L  But  if  he  baa  fumished  her  with  a  suitable  aUowanoe,  he  will 
not  be  boond:  MoU  v.  Comaloek,  8  Wend.  544;  Carney  v.  PaUon,  2  Ashm. 
140;  Xcny  v.  Dawnham,  5  Hairing.  517.  And  whether  aueh  aUowanoe  Is 
nffieient  lor  her  support*  is  s  question  for  the  juxy:  Peatrmm  v«  Darrinffiom^ 
fi  Ala.  227. 


Smith  v.  Mbrohand. 

tr  SSBSBon  *  Bawxa,  96S.] 

Aor  Yaud. — ^An  act  authoriring  the  iseovsty  of  oertata 
money  in  the  hands  of  oonmnsBioner%  is  not  an  sat  dissolving  soontrsol 

without  the  consent  of  parties. 
AM.  Dm.  Tea 
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AoTXON  brought  by  the  executors  of  David  MexchaDd,  the 
plaintiffs  below,  against  Jacob  Smith,  late  one  of  the  oommis- 
sioners  of  Westmoreland  conniy,  for  the  recoyeiy  of  money  psid 
by  said  David  to  the  said  Jacob,  while  a  commissioner  as  afore> 
said,  on  account  of  certain  tracts  of  land  sold  by  the  commia- 
sioners,  and  purchased  by  David.  The  action  was  founded  on 
an  act  passed  March  24, 1817,  entitled  "  An  Act  authorizing  the 
recovery  of  money  in  the  hands  of  certain  commiasionerB." 
By  this  act  it  was  enacted  that  the  purchasers  of  any  lands  sold 
at  commissioner's  sales  for  taxes,  previous  to  the  year  1800,  or 
their  heirs,  executors,  or  administrators,  should  be  authorized 
to  recover  any  sums  of  money  paid  to  any  oommissionarB  be- 
yond the  amount  of  the  taxes  and  costs  for  which  such  lands 
were  sold,  and  which  had  not  been  paid  by  the  said  commis- 
sioners to  the  real  owner  of  such  land,  or  into  the  county  tress- 
ury;  provided,  that  before  suit  commenced,  a  bond  of  indem- 
nity with  sufficient  sureties  to  the  commissioners  should  be 
tendered,  and  a  release  of  all  interest  or  title  to  such  lands, 
under  such  sale,  be  duly  executed  by  such  purehasers,  or  by 
their  executors  or  administrators  (who  were  authorized  by  the 
act  to  execute  such  deed),  and  to  be  recorded  in  the  oflke  of 
the  recorder  of  the  county  in  which  such  sales  were  made. 

The  plaintiff  gave  evidence  of  the  sale  by  the  oommissioiien, 
the  purchase  by  David,  and  payment  to  one  of  the  commis- 
sioners of  five  hundred  and  sixty-seven  dollars  more  than  the 
taxes  and  costs.  They  also  gave  evidence  of  a  bond  of  in- 
demnity, with  sureties,  executed  by  them,  and  tendered  to  the 
defendant,  and  of  a  deed  of  release  from  them  to  the  persons 
in  whose  names  the  taxes  were  laid,  and  as  the  property  of 
whom  the  lands  were  sold,  duly  executed  and  recorded,  before 
the  commencement  of  the  suit.  The  defendant  demnned  to 
this  evidence,  and  the  court  gave  judgment  for  the  plaintsSe. 


Ibrward,  for  the  plaintiff  in  error. 

Alexander,  contra. 

By  Court,  Tilobmah,  0.  J.  The  counsel  for  the  plaintiflEi  in 
error  has  relied  principally  on  two  points:  First.  That  the 
release  does  not  appear  to  have  been  made  by  the  proper  pe^ 
sons.  The  commissioners  often  take  for  granted  that  the  huida 
belong  to  the  persons  for  whose  use  the  original  waixant  issued, 
whereas,  very  often  such  warrantees  are  not  the  owners  at  the 
time  of  the  sale  for  taxes.  The  answer  to  this  objection  isshoit 
and  decisive.    The  demurrer  confesses  evecythiag  which  the 
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jury  might  have  inf eiied  from  the  evidenoe,  and  when  taxes  an 
laid  on  land  as  the  pzoperfcj  of  the  warrantees,  and  they  an 
sold  as  such  bj  the  oommissioners,  this  is  prima  /acie  eridence 
of  property,  and  the  jniy  may  infer,  in  the  absence  of  all  other 
evidence,  that  the  property  was  in  such  warrantees.  The 
second  point  made  by  the  plaintiff  in  error  is,  that  an  act  of 
assembly,  on  which  this  action  is  founded,  was  Toid,  because 
it  dissolyes  a  contract  without  the  consent  of  the  parties.  But 
this  does  not  appear  to  be  the  fact. 

The  parties  to  the  commissioners'  sale  were  the  commission- 
en  and  the  purchaser.  The  commissioners  were  but  trustees 
for  the  benefit  of  the  public,  appointed  under  the  authority  of 
the  legislature  and  subject  to  their  control.  They  pretend  to 
no  private  right.  There  was,  therefore,  no  invasion  of  any  right 
of  theirs.  And  as  to  the  other  party,  the  purchaser,  his  consent 
is  proved  by  the  bringing  of  this  suit,  which  is  founded  on  a 
dissolution  of  the  contract.  The  truth  is,  that  this  act  of 
assembly  was  very  salutary — it  corrected  a  great  public  abuse. 
Most  of  these  commissioners'  sales  were  void,  because  not  con- 
ducted according  to  law;  and  the  owners  of  the  land,  knowing 
them  to  be  void,  would  not  receive  the  money  paid  by  the  pur- 
ehaserSy  beyond  the  amount  of  taxes  and  costs;  consequently 
this  money  remained  in  the  hands  of  the  commissioners,  to 
their  private  benefit. 

The  act  of  assembly  was  made  to  authorize  the  recovery  of 
this  money,  and  is  confined  to  cases  in  which  sales  had  been 
made  previous  to  the  year  1800,  that  is  at  least  seventeen  years 
before  the  passing  of  this  act  Now,  surely,  when  the  money 
had  lain  thus  long  in  the  hands  of  the  commissioners,  without 
demand  by  those  persons  who  had  been  the  former  owners,  it 
iras  sufficiently  evident  that  these  persons  considered  the  sale 
as  void,  and  never  intended  to  demand  the  money.  Besides, 
these  former  ovniers  were  no  parties  to  the  contract  of  sale,  and 
Xko  contract  of  theirs  was  violated  by  dissolving  that  contract. 
But  even  if  they  had  any  subsisting  right  under  that  contract, 
it  is  not  taken  away  by  this  act  of  assembly;  on  the  contrary 
the  act  provides,  that  before  the  plaintiffs  could  recover  against 
the  commissioner  they  should  give  him  an  indemnifying  bond. 
Bnt  if  it  should  ever  happen  that  a  suit  should  be  brought  by 
the  person  whose  land  was  sold  for  taxes,  against  the  commis- 
sioners for  the  surplus  received  by  them,  beyond  the  amount  of 
taxes  and  costs  (an  event  extremely  improbable,  as  it  could  only 
he  when  the  land  had  been  sold  by  the  commissioners  for 
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more  than  its  Taliie)^  it  would  be  difficult  to  support  the  aotioB 
against  the  strong  presumption  arising  from  an  aoquiesoence  of 
seventeen  years.  Be  that  as  it  may,  however,  it  is  the  opinion 
of  the  court,  that  the  act  of  assembly  violated  no  contact 
against  the  consent  of  any  person  whose  consent  waa  neoessaxj, 
and  was  therefore  valid.  The  judgment  of  tiie  comi  of  com- 
mon pleas  is  to  be  affirmed. 
Judgment  affirmed. 


MoDsBMOT  V.  Lawrsnos. 


[7  SaMBoz  k  Bawis,  tfi.] 

Mosnuflnf  o  Bsaltt  oy  PABnrats&iP.  —  When  a  partav  mixlBifMl  Uf 
intsntt  in  pftrtnenhip  premiaes  to  a  banajide  mortg^pae  witiiOBt  aotiee 
of  any  eTinting  partnenhip  debts,  it  was  held  that  the  mori^igBe  could 
hold  as  against  creditors  of  the  partnership. 

Ponrr  reserved  for  the  opinion  of  the  oourt,  upon  the  follow- 
ing facts:  Harrison,  Jones,  Mcllhenny  and  ISnoell,  purchased 
from  Pemberton  a  lot  of  ground,  for  which  they  took  a  convey- 
ance in  fee-simple  as  tenants  in  common,  charged  with  a  ground 
rent  of  one  hundred  dollars  a  year,  the  only  consideration.  The 
grantees  were  partners  in  a  glass  work,  by  the  name  of  Thomas 
Harrison  &  Go.  Mcllhenny  sold  all  his  interest  in  the  lot  to 
Martin,  June  27, 1808,  subject  to  his  proportion  of  ground  rent, 
and  subject  to  Mcllhenny's  proportion  of  the  debts  then  due 
from  the  firm  of  Thomas  Harrison  &  Co.  On  December  81, 
1808,  Encell  released  all  his  interest  to  Harrison,  Jones  and 
Martin.  Buildings  necessary  for  glass  works  were  erected  on 
the  lot  bought  of  Pemberton,  but  whether  at  the  expense  of  the 
partnership  or  of  the  individual  members,  did  not  appear.  Hsi^ 
rison  &  Co.  discontinued  the  business  of  glass  making  in  1811, 
and  rented  the  buildings  to  others.  In  September,  1816, 
Martin  mortgaged  his  individual  third  of  the  premises  to  the 
plaintiff  for  a  private  debt;  and  the  question  was,  whether  the 
plaintiff  could  hold  under  his  mortgage  without  being  subject 
to  the  debts  of  Harrison  &  Co.,  contracted  snbeeqoent  to  Juoe 
27, 1808. 

J.  B.  IngerBoU,  for  the  plaintiff. 

Bradford  and  Brown,  contra,  contended  that  the  land  vrsa 
partnerahip  property,  and  that  there  was  no  distiniTtian  betwees 
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real  and  penonal  piopertj  held  and  need  for  parbierahip  pvr* 
poeee:  Lube  t.  Craddock,  2  P.  Wms.  188;  IbtUr  t.  Jlofe,  8  Yea. 
jos.  896;  Bdl  y.  Phyn,  7  Id.  468;  OUmore  t.  NorA  Amerioan 
Land  Co.,  1  Pet  460;  Farde  t.  JETerron,  4  Monf.  816;  Watta  on 
PutnerBhip,  47,  75,  88;  Sugd.  on  Yendom.  488,  489;  Coop.  B. 
L.  2S9;  Lindm  t.  Oarham,  1  Oall.  867. 

Bj  Court,  Teukiuh,  0.  J.  (after  stating  the  ease):  How 
far  land  oonvejed  to  partners  as  tenants  in  common  shall  be 
eoDflidered  as  partnership  property,  and  whether  it  changes 
ila  natoze,  and  becomes  personal  estate,  has  been  the 
sabjeetol  discussion  in  England  and  in  some  of  the  United 
Stiles  of  America,  bat  does  not  appear  to  have  been  decided  bj 
ifaia  court.  Land,  except  for  the  pnrpose  of  erecting  necessary 
hnfldings,  is  not  naturally  an  object  of  trade  or  commerce.  Yet, 
there  is  no  doubt  that  by  the  agreement  of  the  partners,  it  may 
behEooght  into  the  stock,  and  considered  as  personal  property 
as  &r  as  concerns  themselTes,  and  their  heirs  and  personal 
lepEesentaiiTee.  It  was  so  decreed  by  Lord  Eldon,  in  Bipley  r. 
WaterwarOi,  7  Yes.  jun .  424. 

But  if  a  conyeyance  of  land  is  taken  to  partners  as  tenants  in 
«oimDon,  without  mention  of  any  agreement  to  consider  it  as 
stock,  and  afterwards  a  stranger  purchases  from  one  of  the 
partneiB,  it  would  be  unjust,  if  without  notice,  he  should  be 
afEeeted  by  any  private  agreement.  It  is  yery  material  in  the 
caae  before  the  court,  that  the  deed  from  Pemberton  to  Harrison 
t  Ck>.is  a  simple  conyeyance  £9  them  as  tenants  in  common,  and 
flist  no  purchase-money  could  have  been  paid  out  of  the  part- 
Afinhip  fond,  as  the  only  consideration  was  the  ground  rent  of 
one  hundred  dollars,  for  which  each  of  the  partners  was  re- 
sponsible. Under  such  circumstances,  I  do  not  think  that  any 
case  decided  in  England  or  America  goes  so  far  as  to  make  it 
mbject  to  partnership  debts,  to  the  prejudice  of  a  purchaser 
without  notice. 

In  the  case  of  Hiompeon  y.  Dixon,  3  Bro.  Oh.  198  (by  the 
name  of  Thornton  y.  Dixon),  where  land  on  which  there  were 
nuUs  for  partnership  purposes  was  held  by  the  partners,  who 
were  paper  makers,  as  tenants  in  common.  Lord  Thurlow  was  at 
£nt  of  opinion  that  after  the  dissolution  of  the  partnership, 
this  estate  should  be  considered  as  personal  property;  but  upon 
leflection,  he  dianged  his  mind,  and  decreed  that  it  should  re« 
tain  its  original  nature,  inasmuch  as  the  partners  had  made  no 
agreement  sufficient  to  conyert  it  into  personal  estate.  This  is 
a  Teiy  strong  case,  as  the  mills  were  used  in  the  partnership 
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business.  And  on  the  authoritj  of  it,  the  master  of  the  zoUs, 
Sir  'William  Ghrant,  founded  his  decrees  in  the  cases  of  BeU  y. 
Phyn,  7  Yes.  jnn.  458;  and  Balmain  y.  Shore,  9  Id.  600. 

Jji^BeU  T.  Phyn,  partners  living  in  England  pmchased  an 
estate  in  the  island  of  Granada»  and  paid  for  it  out  of  the  part- 
nership stock:  Held,  that  it  remained  real  property. 

In  Balmain  y.  Shore,  the  partners  were  pottors,  and  made 
ose  of  the  property  in  the  coarse  of  their  bosinees;  yet^  the 
master  of  the  rolls  decreed  it  to  be  real  estate,  and  declared 
that  after  the  case  of  Thompmm  t.  Dixon,  *'  it  was  not  a  qne»> 
tion  which  admitted  of  argnment.'^ 

Yet  it  is  said  that  Lord  Eldon  has  been  of  a  difEorentopiiiioxu 
In  a  note  to  the  case  of  BeUr.  Phyn,  7  Yes.  jon.  463  (American 
ed.^  by  M.  Carey  &  Son,  with  notes  by  E.  D«  Ingraham,  Esq.), 
it  appears  that  in  the  case  of  Sdkrigg  y.  Doxies,  1  Dow.  P.  C. 
231,  Lord  Eldon  said  ''  his  own  indiyidnal  opinion  was  that  all 
property  inyoWed  in  a  partnership  concern  ooght  to  be  consid- 
ered as  personal/'  and  that  he  afterwards  decided,  in  the  case 
of  Tovoneend  y.  Deveinee,  reported  in  the  appendix  to  Mbnitgiia 
on  Partnership,  97,  that  real  was  to  be  considered  as  personal 
where  it  is  purchased  in  whole  or  in  part  with  partnenhip 
funds.    I  know  of  no  other  English  cases  which  bear  on  this 
subject,  and  these  were  in  disputes  between  the  heirs  and  per- 
sonal representatiyes  of  deceased  partners.    In  the  supreme 
court  of  New  York,  it  was  decided  in  the  case  of  Cciee  r.  Coies^ 
16  Johns.  169,  which  was  an  actio^  by  the  administrators  of  a 
deceased  partner  against  the  surviying  partner,  that  a  lot  of 
ground  and  still-house,  used  for  partnership  purposes,  the  legal 
estate  of  which  was  yested  in  the  partners  as  tenants  in  com- 
mon, was  to  be  considered,  not  as  partnersiiip  property,  but  the 
separate  property  of  the  two  partners.    But  I  shall  now  revert 
to  two  American  cases,  where  creditors  were  oonoemed. 

In  Ooodwin  y.  Bichardwn,  11  Mass*  469,  two  partners  took  a 
mortgage  of  real  estate  to  secure  a  partnership  debt.  They 
afterwards  foreclosed  the  mortgage,  and  then  one  of  the  part- 
ners died,  the  partnership  being  insolyent.  It  was  decided  thai 
the  moieiy  of  the  deceased  partner  was  to  be  considered  as  his 
priyate  estate;  but  I  am  not  certain  whether  the  decision  of 
this  case  might  not  haye  been  in  some  degree  influenced  by  a 
statute  of  Massachusetts,  respecting  the  payment  of  the  debts 
of  deceased  persons. 

In  Lorde  y.  Herron,  in  the  supreme  court  of  appeals  in  Yir* 
gioia,  4  Munf.  316,  two  partners  took  a  oonyeyance  of  real 
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pcoperfy  in  fee,  as  tenants  in  common,  which  was  paid  for,  in 
part  at  least,  out  of  the  partnership  fands,  but  there  was  no 
evidence  of  any  specifio  agreement  that  it  should  be  considered 
as  partnership  slock.  One  of  the  partners,  who  was  indebted 
to  the  partnership,  conveyed  his  moiety  in  security  for  a  pri- 
vate debt  of  his  own,  and  it  was  decided  that  the  other  partner 
had  no  equitable  lien  on  the  property  sold,  because  the  pur- 
chaser had  no  notice  of  the  transactions  between  the  partners, 
but  trusted  to  the  title  papers,  by  which  they  appeared  to  be 
tenants  in  common. 

There  is  good  sense  in  this  decision,  and  it  bears  strongly  on 
the  case  before  us.  In  the  deed  from  Pemberton  to  Harrison 
k  Co.,  there  is  no  trace  of  partnership,  and  although  the  de- 
fendant relies  on  the  deed  from  Mcllhenny  to  Martin,  by  which 
Martin  took  an  undivided  third  part,  subject  to  a  third  part  of 
the  debts  then  due  from  the  partnership,  that  could  be  no  no- 
tice to  one  who  purchased  from  Martin,  eight  years  afterwards, 
that  the  property  was  to  be  subject  to  other  debts  subsequently 
contracted.  On  the  sul^ect  of  notice  it  is  a  circumstance  of 
veight,  that  when  the  mortgage  was  executed  to  the  plaintiff, 
tlie  ghsB  works  were  not  carried  on  by  Hanison  &  Co. ,  but  had 
been  discontinued  by  them  five  years  before;  so  that  the  plaintiff 
might  well  suppose  that  the  property  was  not  then  involved  in 
any  partnership  transaction.  This  is  a  subject  of  very  great 
impertanoe,  and  I  shall  not  commit  myself  by  any  general 
opinion  on  it. 

Bat  certainly  where  it  is  the  intention  of  partners  to  bring 
real  property  into  the  common  stock,  it  would  be  prudent  to 
pot  tiieir  agreement  on  record,  in  order  that  purchasers  may 
not  be  deceived.  There  is  no  decision  which  goes  so  far  as  to 
affiwt  a  mortgagee  circumstanced  like  the  plaintiff  in  this  suit. 
Even  Lord  Eldon  has  not  considered  the  property  as  personal, 
imlsBS  it  was  made  so  by  the  agreement  of  the  partners,  or 
porehaaed  with  their  funds.  I  am  therefore  of  opinion  that 
the  phdntiff  is  not  to  be  subject  to  any  partnership  debts,  which 
not  contracted  before  tiie  twenty-seventh  June,  1808. 
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Walton  i;.  Singlktok. 

WoBM  AotniKABUi  PCE  SI.— To  iay  of  anothor,  "Ton  got  ta  ted  vitt 
Sanh  M.,"  is  ftotionable  |Mr  m;  scs  •!•(>»  "Ha  la  mqii  a  wliori^g  IbOov 
that  it  ia  with  diffioulty  he  can  keep  %  girl  Aboat  the  hooa^  bai^g  eon* 
tinnally  riding  them;'*  and  "He  baa  comimtted fomicatian,'' attboogh 
the  penon  to  whom  the  worda  refsned  may  have  bean  %  manied  man. 


Ebbob  to  the  diatrict  conrt.  Slander  b9x>iight  by  Jeese  Wal* 
ton  against  William  Singleton;  the  words  uttered  for  which 
recovery  was  sought  were:  *'He  got  to  bed  with  Sanh 
McGargle."  '*He  is  such  a  whoring  fellow  that  it  is  with 
difficulty  he  can  keep  a  girl  about  the  house,  being  a  oob- 
tinually  a  riding  them;"  and  **  He  has  committed  fomication." 
A  verdict  was  found  for  the  plaintiff  for  five  thousand  mx  hun- 
dred dollars,  of  which  two  thousand  six  hundred  waa  remitted. 
The  judgment  being  arrested,  this  writ  was  taken. 

P.  A.  Browne  and  J,  E.  IngenM  for  the  plaintiff  in  error. 

Z>.  P.  Brown  and  Chaunoey^  contra. 

By  Court,  Duncan,  J.  The  action  was  slander,  set  out  in 
twelve  counts,  and  judgment  arrested.  The  counts  objected  to 
are  those  in  which  it  was  stated:  1.  That  the  plaintiff  got  to 
bed  with  Sarah  McGargle;  2.  He  is  such  a  whoring  fellow, 
that  it  is  with  diffioulty  he  can  keep  a  girl  about  the  house, 
being  continually  a  riding  them;  8.  That  he  had  committed 
fornication,  meaning  thereby  to  charge  him  with  being  guilty 
of  the  crime  of  fornication,  and  it  appearing  in  the  dedaxation 
that  he  was  a  married  man,  the  charge  oould  not  poBsihly  be 
true. 

Ancient  precedents  in  actions  for  words,  are  of  less  authority 
ihan  in  any  other  case.  There  is  a  principle  of  common  sense 
tthat  now  governs  in  their  construction;  it  is  that  words  shall 
:fliot  be  taken  in  the  mildest  sense,  nor  shall  they  be  strained  by 
;an7  forced  construction,  beyond  their  natural  meaning  and 
common  acceptation.  Courts  and  juries  will  understand  them 
in  the  same  way  other  people  would.  We  are  not  to  ezaoune 
dictionaries,  nor  turn  to  our  law  books  to  find  out  their  l^gsl 
technical  meaning. 

The  question  is,  what  do  these  words  import?  There  is  no 
offense,  the  imputation  of  which  can  be  conveyed  in  so  nasj 
multiplied  forms  and  figures,  as  that  of  incontinenoe.  The 
charge  is  seldom  made  even  by  the  most  vulgar  and  obscene  in 
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broad  and  ooane  language.  Can  any  xeaaonaUe  man  doubt  of 
ihe  aignifloation  of  theae  wozda,  in  any  of  theae  oonnta  t  Oan  it 
be  aarionaly  doubted,  but  that  the  defendant  intended  to  de- 
fame the  plaintiff,  and  ehazge  him  with  unlawful  aexual  inter- 
coanef  la  this  their  meaning  or  is  it  a  foreign  oonatruotiont  If 
theae  words  are  not  aotionable,  there  ia  no  aeeurify  afforded  by 
the  law  to  reputation.  She  first  atated  that  Walton  got  to  bed 
viih  Saiah  HcQaigle.  Now  it  ia  aaid,  that  he  might  hare  got 
tobed  innooently  with  her,  or  he  might  hare  got  to  bed  to  her 
ud  left  it  re  infeda.  In  one  of  the  old  oaaes  it  was  mooted, 
whether  to  say  of  a  woman  I.  S.  had  the  uae  of  her  body,  was 
actionable,  for  he  might  hare  used  it  aa  a  auxgeon  or  phyaioian. 
But  thia  nonsense  of  the  old  eases  is  now  done  away,  and  the 
modem  rule  is  such  as  I  hare  stated  it. 

It  is  admitted,  that  if  the  words  were,  he  was  in  bed  with 
bar,  they  would  be  actionable.  The  hearers  would  not  be  gOT- 
enied  in  the  construction  of  them  by  such  hair  strokes,  and  it 
baa  pnaaled  me  not  a  little,  to  find  ttie  difference,  even  on  the 
nioeat  critifial  examination*  To  go  to  bed  with,  is  to  be  in  bed 
inth.  Indeed  if  there  is  a  difference,  the  former  eontaina  a 
more  direct  chaige  than  the  latter;  they  are  more  frequently 
need  to  signify  this  intercourse.  In  all  times,  in  erery  age, 
and  by  all  writers,  sacred  and  profane,  in  the  language  of 
fio^tare  and  in  the  language  of  law,  these  words,  except  as 
between  man  and  wife,  significantly  impute  illicit  intercourse, 
and  with  them  it  imports  the  rite  of  hallowed  love.  In  the 
law  it  has  the  same  meaning  as  a  divorce  from  bed  and  board. 
There  the  dirorce  is  not  the  suapension  of  the  husband's  right 
to  go  to  the  bedside  of  his  wife,  but  of  the  highest  connubial 
light.  He  might  visit  her  when  sick  in  bed;  but  if  he  got  in 
bed  with  her  this  would  ^peo  /ado  amount  to  a  dissolution  of 
the  diroroe,  and  the  most  p«:f  ect  reconciliation.  In  cases  of 
crim.  con.  if  the  chambermaid  swore  that  she  saw  the  gentle- 
man go  to  bed  to  her  mistress,  though  she  did  not  swear  that 
be  was  in  bed  with  her,  a  jaxy  would  not  doubt  of  the  crim. 
COR.  This  set  of  words  is  clearly  actionable,  no  other  con- 
traction can  be  put  on  them  than  the  jury  hare  done. 

The  second  set  are  objected  to,  because  they  are  only  adjeo- 
tire,  imputing  a  disposition  to  whore,  but  not  whoring;  inten- 
tion, and  abortiye  attempts,  but  not  an  act  done;  a  whorish 
intention;  and  if  this  be  so,  there  is  much  in  the  objection,  and 
the  court  were  right  in  rerersing  the  judgment. 

It  is  somewhere  said  it  is  not  worth  while  to  be  veiy  learned 
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in  this  kind  of  cases,  yet  we  mnst  be  goTexned  hj  the  law» 
which  certainly  is  that  mere  intention,  as  mere  lust,  is  not  aotion- 
able. 

But  to  say  of  one  he  is  a  whoring  fellow,  is  achaxge  of  whore- 
dom. The  distinction  is  between  words  merely  adjectiTe,  as 
thicTish,  and  participles  of  thicTing;  the  latter  axe  actionable, 
because  they  import  an  act  done;  the  former  axe  not,  becanse 
they  import  only  an  intention. 

Murdering  rogue,  actionable;  murderous  quean,  not  so. 
ThicTish  knave,  not  actionable,  because  they  import  only  a  cor- 
rupt inclination  to  theft:  4  Co.  19;  but  to  call  a  man  a  thiering 
rogue  is,  because  they  import  that  a  man  has  committed  an  act 
of  theft:  Sid.  673.  But  there  is  in  4  Bac.  601,  a  modem  case, 
Oardiner  v.  AJbwaier^  29  Geo.  11.,  where  this  doctrine  of  adjective 
slander  is  put  on  its  true  ground.  These  words,  thou  art  a  pit- 
iful, sheep-stealing  fellow,  were,  on  motion  in  arrest  of  judg* 
ment,  held  actionable,  because  a  charge  of  felony  is  thereby 
imputed;  and  per  curiam  the  same  nicety  is  not  as  heretofore 
observed  in  construing  words;  for  the  rule  now  adhered  to  by 
all  the  courts  is  to  understand  them  in  their  usual  and  obvious 
sense.  The  subsequent  words  do  not  eflBsMse  the  stain,  but  im- 
press it  more  deeply  on  the  character. 

He  is  a  whoring  feUow,  and  it  is  with  difficulty  he  can  keep  a 
girl  about  the  house;  he  is  continually  a  riding  them.  TUs  is 
making  him  out  a  whoring  fellow  indeed;  he  is  so  veiy  bad, 
that  in  his  own  house,  under  the  roof  with  his  wife,  he  is  con- 
tinually riding  the  girls.  Where  words  are  a  plain  and  diieet 
slander,  the  subsequent  words  that  should  take  off  the  force  of 
the  former,  ought  to  cany  a  strong  intention  that  they  weie  not 
spoken  in  an  actionable  sense;  for  it  is  very  unreasonable  that 
one  should  slander  another  by  general  words,  and  then  mitigate 
them  by  words  of  a  doubtful  interpretation:  Alleyn,  7.  Ihese 
words  in  the  whole  frame  are  actionable. 

The  objection  to  the  third  set  is,  that  being  a  mairied  man, 
he  could  not  conmiit  fornication,  which  is  but  saying  the 
speaker  mistook  the  legal  name  of  the  offense.  It  might  be  a 
good  objection,  if  Walton  were  trying  on  an  indictment  for 
fornication.  Our  inquiry  is  of  a  different  nature:  did  the  words 
impute  a  crime?  Fornication,  in  its  general  use,  signifies  all 
kinds  of  whoredom.  Adultery  is  fornication  of  an  aggravated 
nature.  In  many  cases  the  action  will  lie,  notwithstanding 
there  is  a  repugnance  in  the  words  themselves,  or  made  so  lij 
the  matter  apparent  on  the  record;  as  if  one  say  of  a  widow 
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bftving  chfldren  boxn  in  wedlock,  she  is  a  whore,  and  hex  ohil- 
dien  are  bastards.  Now,  thoagh  the  children  bom  in  wedlock 
cannot  properly  be  bastards,  yet  they  might  be  reported  as 
8och:  Cxo.  Car.  322. 

Ihoa  wast  foresworn  in  caipenter^s  hall,  and  robbed  the  hall, 
actionable,  thongh  properly  qpeaking  the  hall  conld  not  be  rob- 
bed: do.  EL  788. 

Bo  words  spoken  by  a,  feme  oaveri,  you  stole  my  faggots 
(meaning  the  faggots  of  ilie  defendant),  adjudged  actionable, 
although  it  was  objected  that  the  defendfuit,  %feme  ooveri, 
ooold  not  have  any  &ggots:  Palm.  868.  It  would  be  a  most 
i^'^eV^^g  doctrine,  and  afford  a  corer  for  slander,  if  the  slan- 
derer could  escape  by  such  a  subterfuge;  as  if  one  should  say, 
he  committed  flat  burglary;  I  saw  him  go  to  bed  to  the  wife  of 
A.B. 

The  cases  of  charging  one  with  the  murder  of  a  man  li^g, 
not  being  actionable,  because  impossible,  were  not  much  re- 
spected by  Iiord  Holt,  who  in  such  case  obseryed  the  fault  is 
the  greater — ^it  is  a  double  crime:  Comb.  247. 

The  rule  is  now  well  established  that  no  inconsistency  or 
want  of  grammatical  propriety  will  prevent  words  from  being 
actionable,  when  the  intention  to  chaige  the  party  with  a  crime 
deadly  appears,  and  when  a  criminal  charge  is  conreyed  by 
defendant's  expression. 

The  lialnlity  to  make  reparation,  cannot  be  affected  by  any 
impropriety  in  the  communication,  whether  legal  or  gnunmati- 
cal,  when  the  loss  of  character,  and  its  probable  consequences, 
ecnstitute  the  ground  of  action,  though  the  act  charged  is  in 
legal  strictness  impossible:  See  Stark.  78  to  80. 

It  ia,  therefore,  the  opinion  of  the  court  that  the  dedacation 
eontains  no  faulty  count,  and  that  judgment  should  have  been 
entered  for  the  plaintift 

The  judgment  of  the  district  court  is  therefore  rerersed,  and 
judgment  for  the  plaintiff. 

Judgment  rerersed,  and  judgment  for  the  plaintiff. 


GoiiMONWEALTH  V.   GiLLSSPIS. 

[T  BnMBun  k  TUmM,  4m,] 

FanraiPAL's  BaBPomBQJTT  Cbdohallt. — ^A  prindpal  it  liaUa  orimlnally 
forthoae  acta  of  hia  agent  in  whioh  he  participated,  and  anch  partidpai 
tion  may  be  ahown  by  dicomatantial  evidence. 
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haaanBBST^^BJJXQ  Lomsr  TECKKra— A  ocmnt  in  an  indicfaiwnt  diaig- 
ing  the  defendant  with  aelling  a  lottery  ticket  or  tioketo  in  a  lottvy  not 
aathoriaed  by  the  laws  of  the  oommonwealthy  ia  bad  for  generdi^;  tha 
name  of  the  lotteiy  and  the  number  of  tioketa  ahoold  be  apedfied.  Bat 
a  oonnt  for  oonspiiing  to  aell  »  lotteiy  tioket  or  tioketa  in  a  lottoiy  not 
anthoriaed  by  the  oommonwealthy  ia  good. 

Iniif— DmsnroT  Ofmran  nr.— The  Joining  of  aereral  distinct  ofthnswa  ol 
the  same  nature  in  the  same  indiotment^  whether  in  nusdaoManflr  or 
felony,  cannot  be  objected  to  on  demoxxer  or  in  airest  of  jadgment;  but 
the  oonrt  may  compel  the  pcosecntor  to  elect  in  felony  on  what  diaige 
he  woold  proceed. 

Idbii— CsABazNO  DmsuHT  PBBaoHB.— Several  persons  may  be  chaiged  ia 
the  same  indictment  for  the  same  act^  when  it  admits  of  the  sgsncy  of 
several.  So,  also^  several  persons  may  be  chaiged  in  the  asms  indiet- 
ment»  in  difiSarent  ooonts,  for  diffeient  o(fimse%  thoogh  the  covt  may 
quash  such  indictment. 

OiraNBX  WHSBB  PuNXBHABLi.— A  conspirstor  may  be  convicted  in  the  place 
where  the  overt  act  ia  done^  in  pursoance  of  such  ocnipinoy;  and  one 
who  has  procured  »  misdemeanor  to  be  committed,  ia  guflty  in  the  place 
where  it  ia  committed. 

VABiAircn  nr  Iitdxoimxnt. — ^Ihe  variance  in  spelling  »  name  on  a  loltsfy 
ticket,  for  the  selling  of  which  indictment  is  found,  is  fataL 

iKDioncBHTy  oontaixiing  nine  oonnts,  against  D.  Oillespio  and 
O.  H.  Gregory,  found  in  the  mayor's  oonrt  of  Philadelphia, 
and  moTod  to  this  oonrt  by  certiorari.  A  lotteiy  tioket  was 
described  in  one  of  the  counts,  setting  forth  the  name  of  one 
of  the  managers  as  **  Jonathan  Burrill/'  whereas,  on  the  tiebet 
produced  in  evidence,  the  name  was  "  Jonathan  BasealL"  The 
oase  further  appears  from  the  opinion. 

Ohauncey  and  Binney^  for  the  defendants. 

Biddle  and  KiUera,  canJbra. 

Bj  Court,  DmroAH,  J.  This  indiotment  consisted  <A  niM 
counts.    The  jury  have  found  separate  Teidiots. 

On  the  first,  which  was  for  conspiring  to  sell  lotteiy  tUbotay 
in  a  lottery  not  authorized  by  the  laws  of  this  commonwealth, 
the  jury  have  found  the  defendants  guilty,  so  far  as  rehtes  to 
a  ticket.  On  the  second,  which  was  for  a  conspiracy  to  advo^ 
tise,  not  guilty  against  both.  On  the  third  count  against  both, 
for  selling  lotteiy  tickets  not  authorized  liy  the  laws  of  this 
commonwealth,  guilty  of  selling  a  lottery  ticket  On  the  fourth, 
for  advertising  such  lotteiy  tickets,  not  guilty.  On  the  fifih, 
against  Gregoiy,  for  selling  such  lotteiy  tidcets,  guilty  as  to 
one  ticket.  On  the  sixth,  against  Gillespie,  for  selling  soch 
lottery  tickets,  guilty  as  to  one  tioket.  On  the  seventh,  for 
advertising,  against  Ghregory,  not  guilty.    On  the  eighth,  for 
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ftdrertisaii^,  against  Gillespie,  not  gnilty.  On  the  ninth,  for 
adling  a  lottery  tioket,  set  oat  in  words  and  figoree,  guilty 
against  both. 

Th»  defendants  hare  moved  for  a  new  trial,  and  in  arrest  of 
judgment.     The  motion  in  arrest  of  jadgment  I  will  first  eon* 
flider.    The  reasons  in  arrest  of  jud^ent  are,  that  the  offense 
in  the  third,  fifth,  and  sixth  counts  is  not  laid  with  sufficient 
certainty;  that  the  offenses  could  not  be  laid  in  the  same  in- 
dictment; that  the  defendants  could  not  be  indicted  jointly  and 
B0ferally  in  the  same  indictments.    I  do  not  think  it  necessary 
to  set  oat  the  ticket  or  tickets;  but  the  indictment  should  state 
vhat  waa  the  name  of  the  lottery  and  the  number  of  tickets 
iold»  where  the  charge  is  for  adrertising  or  selling.    For  the 
ehaige  must  contain  a  certain  description  of  the  crime  of  which 
the  defendant  is  accused,  and  a  statement  of  the  facts  by  which 
it  is  oonstitated,  so  as  to  identify  the  accusation,  lest  the  grand 
jury  should  find  a  biU  for  one  offense  and  the  defendant  be  put 
on  his  trial  for  another,  without  any  authority;  so  that  the 
court  may  see  a  definite  offense  on  record,  that  they  may  apply 
the  judgment  and  the  punishment  which  the  law  prescribes; 
and  so  the  defendant's  conyiction  or  acquittal  may  insure  his 
subsequent  protection;  that  he  may  be  enabled  to  plead  it  in 
bar  of  any  subsequent  proceedings.    The  indictment  ought  to 
state  the  fact,  with  as  much  certainty  as  the  nature  of  the  crime 
win  admit. 

There  are  cases,  consisting  of  a  series  of  transgressions, 
which  constitute  the  ofiEense,  a  being  a  common  scold  or  bar- 
rator; keeping  a  disorderly  house,  etc. ,  where  it  must  be  charged 
generally.    An  indictment  for  fishing  in  a  fishery,  and  taldng 
away  divers  fish,  was  bad  at  common  law;  Key  ▼.  Harshai,  2 
Keb.  6d4.    For  it  is  material  that  the  defendant  should  be 
apprised  of  the  charge  against  him,  in  order  to  prepare  for  his 
defense;  and  it  is  dear  that  an  indictment  for  stealing  divers 
lish,  not  specifying  the  number,  would  be  insufficient:  Pealey 
on  Oonvictions,  82.    An  indictment  for  engrossing  a  great 
quantity  of  straw  and  hay,  without  mentioning  the  quantity, 
quashed  for  uncertainty:  Oro.  Oar.  880;  King  v.  CHbbs,  1  Stra. 
497.    Indictment  for  selling  divers  quantities  of  beer  in  unlaw- 
ful measures,  is  too  general,  for  a  court  cannot  form  a  judgment 
in  what  degree  to  punish  the  defendant.    In  trespass,  the 
somber  and  nature  of  things  ought  to  be  mentioned:  Playier*% 
tam^  6  Bep.  34 
A  conviction  on  Stat.  43,  El.  c.  7,  for  cutting  down  divers 
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lime  trees,  quashed  for  uncertainty,  the  number  not  being 
out:  Queen  v.  Bumaby,  2  Ld.  Baym.  900.  In  trespass  for  tak- 
ing divers  goods,  not  saying  what  goods,  judgment  arrested 
after  verdict,  for  uncertainty  in  not  specifying  what  the  goods 
were,  so  that  the  recovery  could  not  be  pleaded  in  bar  of 
another  action  brought  for  the  same  goods:  Wiai  v.  Emngfan, 
2  Ld.  Baym.  1410;  and  see  2  Saund.  notes,  810.  The  thizd, 
fifth  and  sixth  counts,  cannot  be  supported,  and  judgment  on 
them  must  be  arrested.  In  Stewart  v.  The  Cammonwealih^  a 
judgment  on  an  indictment  for  stealing  sundry  promissorj 
notes,  for  the  payment  of  money  of  the  vidue  of  eighty  dollazB, 
of  the  goods  and  chattels  of  A.,  was  reversed  for  the  vagueneas 
and  uncertainty:  4  Serg.  &  B.  194.  But  the  same  reason  doea 
not  apply  to  the  first  count,  for  the  conspiracy  itself  is  a  crime. 

It  is  different  from  an  indictment  for  stealing,  or  action  for 
trespass,  where  the  offense  consists  of  an  act  done,  which  it  is 
dearly  in  the  power  of  the  prosecutor  to  lay  vnth  certainty. 
The  conspiracy  here  was,  to  sell  prohibited  lottexy  tickets,  any 
that  he  could  sell;  not  of  any  particular  prohibited  lottery,  but 
of  all.  The  conspiracy  was  the  gravamen,  the  gist  of  the 
offense.  These  several  charges,  as  laid  in  the  indictment,  are 
different  modes  of  laying  the  same  offense.  But  if  the  oflfansea 
were  different,  separate  offenses,  it  is  no  objection,  either  on 
demurrer  or  in  arrest  of  judgment,  that  separate  offensea  of  the 
flame  nature  are  joined  against  the  same  defendant. 

Even  in  case  of  felony,  though  it  be  true,  that  no  more  than 
one  offense  should  regularly  be  charged,  in  one  indictment, 
and  that  the  court  wotdd  quash  the  indictment  before  plea,  or 
if  on  the  trial,  the  court  should  think  it  might  confound  the 
prisoner,  they  may  exercise  a  discretion  in  compelling  the  prose- 
cutor to  elect  on  which  charge  he  will  proceed,  yet,  even  in 
felonies,  there  is  no  objection  to  the  insertion  of  several  distinct 
offenses  of  the  same  degree,  though  committed  at  different 
times,  in  the  same  indictment  against  the  same  ofilender;  and  it 
is  no  ground  of  demurrer,  or  in  arrest  of  judgment,  and  oountB, 
where  offenses  of  the  same  nature,  counts  at  common  law,  and 
on  statute,  may  be  joined:  1  Ohitty.  C.  L.  175.  In  misde- 
meanor, no  objection  can  be  made  to  joining  several  in  the  same 
indictment  for  the  same  act.  For  though  torts  are  in  their  nat- 
ure several,  and  each  one  must  answer  for  hie  own  independent 
<srime,  yet,  when  the  act  admits  of  the  agency  of  several,  as  as- 
sault and  battery,  or  libel,  they  may  be  indicted  jointly  or  eev* 
erally.    Not  so  of  perjury,  because  the  assignment  muai  be  of 
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the  T0C7  words  attered,  and  {he  words  of  one  cannot  be  applied 
to  another;  or  where  the  criminality  arises  in  oonseqnenoe  of 
some  personal  diaqnaliftcation;  as  for  exercising  a  trade,  not 
hsTing  serred  a  dne  apprenticeship.  Nor  to  the  objection  main* 
tained,  that  sereral  persons  could  not  be  seyeraUy  indicted  in 
the  same  faQl  for  separate  offenses.  For  thoogh  it  might  be 
in  the  discretion  of  the  conrt  to  quash  such  indictment,  yet  it 
eaanot  be  taken  advantage  of  in  arrest  of  judgment.  For  they 
are  considered  as  sereral  indictments  in  point  of  law.  Ld. 
Hale,  2  H.  H.  P.  G.  174,  says:  *'  It  is  in  common  experience  of 
this  day,  that  twenty  persons  may  be  indicted  for  keeping  dis- 
orderly booses,  and  they  are  duly  convicted  on  such  indictments; 
for  the  word  '  aq)araUie  *  makes  the  sereral  indictments.'*  The 
fint  and  ninth  counts  are  good  counts,  and  judgment  should  be 
lendered  on  tbem. 

But  there  is  a  motion  for  a  new  trial  on  the  first,  as  being  a 
Todict  against  evidence,  and  on  the  ninth  on  account  of  the 
vaziance  between  the  ticket  described  in  the  indictment  and  that 
given  in  evidence. 

The  evidence  was,  that  a  lotteiy-office  was  kept  in  a  house 
noted  by  Qillespie  in  this  city,  for  several  years,  under  a  sign 
in  the  name  of  Gillespie's  lottery-office;  that  Gregory,  a  young 
lad,  acted  as  his  servant  or  agent  in  that  office,  and  sold  the 
ticket  produced  in  evidence,  a  New  York  literature  lottery- 
tieket,  and  indorsed  in  the  name  of  Gillespie;  a  lotteiy  not  au- 
thorized by  the  laws  of  this  commonwealth;  that  Gillespie  ooca- 
aionaUy  visited  Philadelphia. 

I  did  not  instruct  the  jury  that  Gillespie  was  criminally 
aiMwerable  for  the  act  of  his  agent  or  servant,  but  I  left  them 
to  dedde  whether,  from  the  whole  body  of  the  evidence,  Gilles- 
pie was  concerned  in  the  sale  of  this  ticket. 

The  house  his;  the  boy  conducting  business  for  him  as  a  lot- 
teiy-broker,  under  lus  sign;  selling  this  very  ticket  as  his  agent, 
and  in  his  name.  These  were  circumstances  from  which  the 
jury  might  infer  his  participation  in  the  sale  of  this  ticket, 
more  especially  as,  if  the  boy  had  been  employed  as  his  agent 
to  sell  tickets  authorised  by  the  laws  of  this  state,  and  not 
tickets  prohibited,  a  production  of  his  books  would  establish 
his  innocence.  That  criminality,  even  in  acts  of  the  blackest 
dje,  might  be  made  out  by  circumstantial  evidence.  I  put  to 
the  jury  as  examples,  libels  sold  by  a  child  in  the  shop  of  a 
printer;  tippling-houses,  liquor  sold  by  a  boy;  bawdy-houses, 
where  the  keeper  kept  out  of  view  herself,  though  she  was  the 
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owner  of  the  house;  and  I  did  put  it  to  the  juiy  as  a  eaae  in 
which  the  etriderUia  rei^  the  res  ipsa  logiuiiar^  might  afford  aatia- 
factoxy  oTidence  of  the  partioipation  of  Gillespie. 

But  it  was  for  them  to  draw  their  own  conclusions  of  partici- 
pation or  not.    If  they  found  he  had  not  participated  in  the 
transaction,  they  were  instructed  to  acquit  both,  as  to  the  in- 
dictment for  conspiracy,  if  otherwise,  to  conyict.    They  h»Te 
been  convicted,  and  to  my  entire  satisfaction.    For  the  law 
would  be  a  dead  letter;  we  would  become  the  laughing  stock  of 
our  sister  states;  either  for  the  inaccuracy  and  little  foresight 
of  our  law-makers,  or  for  the  imbecility  of  those  employed  in 
the  administration,  if  such  a  procedure  as  this  was  not  brcraglit 
within  the  law,  if  our  neighbors  from  New  York  or  Battimoie^ 
could  levy  a  revenue  in  this  state,  by  the  employment  of  a 
child  or  a  slave.  It  makes  no  difference  where  QiUespie  resided, 
if  he  conspired  to  sell  New  York  lottery  tickets  in  Pennsylva- 
nia, with  his  agent,  and  the  agent  effected  the  act,  the  object 
of  unlawful  conspiracy,  he  is  answerable  criminally  to  our  laws. 
In  this  offense  there  is  no  accessory.  It  must  be  recollected  the 
conspiracy  is  a  matter  of  inference,  deducible  from  the  acts  of  the 
parties  accused,  done  in  pursuance  of  an  apparent  criminal 
purpose,  in  common  between  them,  and  which  rarely  are  con- 
fined to  one  place;  and  if  the  parties  axe  linked  in  one  commu- 
nity of  design,  and  of  interest,  there  can  be  no  reason  why 
both  may  not  be  tried,  where  one  distinct  overt  act  is  commit- 
ted.   For  he  who  procures  another  to  commit  a  misdemeanor, 
is  guilty  of  the  fact,  in  whatever  place  it  is  committed  by  the 
procuree.    For  if  Gillespie  was  not  accountable  to  our  laws, 
then  this  offense  would,  within  our  state,  be  committed  by  him 
with  impunity.    For  that  consequence  must  follow,  from  its 
being  held  to  be  no  crime  in  him,  residing  in  New  York,  to  pro- 
cure the  selling  of  lottery  tickets  in  Pennsylvania,  and  the 
argument  must  rest  on  the  position,  that  he  owed  no  obedience 
to  these  laws,  and  had  been  guilty  of  no  offense  in  oontiaven- 
ing  them. 

This  count  was  not  abandoned  on  the  trial  on  the  part  of  tlie 
state.  I  do  not  precisely  recollect,  whether  the  gentlemen  who 
conducted  the  prosecution,  in  stating  the  testimony,  implied  it 
to  each  count.  Nor  was  there  any  occasion  for  this,  for  it 
equally  went  to  prove  every  count  in  the  indictment,  as  it  did 
to  any  one.  But  I  well  recollect,  there  was  an  address  to  the 
court  on  the  insnflSciency  of  this  count.  I  am  of  opinion,  a&d 
in  this,  every  member  of  the  court  agrees,  that  the  verdict  wu 
not  contrary  to  the  evidence. 
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On  ihe  variance  between  the  tickets  described  in  the  ninth 
coont,  and  the  ticket  given  in  evidence,  on  very  foU  considera- 
tion, I  am  of  opinion  I  decided  erroneoosly.  I  was  led  into 
ezior  bj  not  discriminating  snfficientl j  between  allegations  of 
description  and  those  of  snbstance,  between  pleas  of  abatement 
and  questioos  of  identity,  and  matters  of  literal  description,  and 
confess  I  was  carried  away  by  the  idem  sonans,  by  the  sound,  as 
I  mnst  say,  rather  than  by  the  real  substance  of  the  rule. 
Where  the  prosecutor  has  undertaken  to  set  out  the  lottery 
ticket,  UieroHm,  in  the  words  and  figures  following,  this  imports 
a  tenor,  a  transcript,  and  implies  the  very  same.  Where  a  let- 
ter, omitted  or  changed,  makes  another  word,  though  it  be  in- 
sensible, the  Tariance  is  fatal:  Queen  v.  Drake,  1  Salk.  660. 
The  case  of  WiOiafna  v.  Ogle,  2  Str.  889,  is  the  only  case  to  be 
found,  where  on  nvl  liel  record,  the  change  of  a  letter  in  a 
name,  which  did  not  alter  the  sound,  as  Segrave  and  SeagraTe,  % 
vas  not  held  to  be  a  fatal  variance:  2  Str.  889.  But  it  is  but  a 
short  statement  of  three  lines,  and  the  reporter  adds  a  quanre 
kmen,  where  the  party  has  something  else  to  go  by  than  the 
fioimd. 

It  is  tme,  Oblitj,  in  his  Criminal  Law,  1  Chitty,  284,  gives 
eisdit  to  this  case,  which  the  reporter  himself  had  discredited. 
The  sound  in  names  is  what  governs  the  cases  of  pleas  of  mis- 
nomer, questions  of  identity;  there  it  does  not  depend  on  the 
omission  of  a  letter  making  another  word,  but  another  sound; 
for  I  think  it  has  been  determined  that  in  these  cases  Shake- 
spear,  Shackspere,  are  the  same,  because  idem  aonarui.  But  if 
you  omit  the  s  in  the  middle,  and  give  it  another  sound,  there 
isafaflure,  as  Shakepear.  Burrall,  Burrill,  Burrell,  are  cer- 
tainly idem  sonans,  and  so  is  Burwell,  but  I  do  not  suppose  that 
in  an  indictment  for  forgery,  setting  out  the  instrument  in  koeo 
verba,  that  stating  it  to  import  to  have  been  given  by  Burrill, 
would  be  supported  by  a  paper  signed  Burwell;  now  the  idem 
wnane  must  hold  in  every  case  of  description,  or  there  is  noth- 
ing in  it.  Would  it  do  in  Leigh  and  Lee,  Caldcleaugh  and 
Calclew,  Duncan  and  Dunkinf  Would  it  do  in  Tallifer  for 
Taliafero,  Chumley  for  Cholmondely  ?  Sound  may  be  the  sub- 
Btanoe  of  a  name,  and  when  it  is  a  matter  of  substance  it  might 
hold,  like  any  other  allegations  of  substance;  but  sound  is  not 
a  matter  verbatim  et  VieraJtim.  A  name  is  a  word,  and  in  under- 
taking to  set  out  the  name  VUeraUm  it  was  not  a  vox  et  preterea 
inU.  Different  letters  will  make  different  names,  though  the 
Boond  be  the  same.    The  word  would  then  be  a  different  word. 

Ail  nio.  VobX— n 
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another  word;  which  in  all  cases  of  descriptiony  makes  the  vmri- 
ance  fatal.  Had  this  been  set  out  in  the  manner  following,  the 
Tariance  would  not  have  been  fatal;  but  when  the  phrase  bj 
legal  intendment  professes  an  exact  recital,  as  here  in  the  words 
and  figures  following,  all  the  cases  seem  to  require  a  literal  pre- 
cision, unless  where  it  does  not  change  one  word  for  another. 

The  verdict  on  the  last  count  ought  not  to  stand,  but  on  the 
attorney-general  entering  a  nolle  prosequi  on  thai  count,  I  can 
see  no  difficulty  in  entering  judgment  on  the  first  count,  as  the 
verdict  is  separate.  I  see  nothing  to  prevent  a  nolle  ptrmequi 
on  the  ninth,  at  any  time  before  judgment,  for  the  ticket  was 
proper  evidence  on  that  count.  There  is  nothing  in  the  objec- 
tion, as  it  relates  to  the  uncertainty  in  the  verdict.  The  vei^ 
diet,  in  making  up  the  record,  would  stand,  that  the  defendants 
and  each  of  them  were  guilty  in  manner  and  foim,  as  they 
stood  indicted  on  each  count. 


Stoops  v.  Commonwealth. 

[7  SnoBABT  k  Bawui,  491.} 

OoMVionoN  OF  AocBisoBT  nr  Fxloht.— Where  one  is  ohsiged  m 

to  a  f ebmy  oommitted  by  Beveml  persona,  Mine  of  nrhom  an  not  pro- 
ceeded agftinst  to  conviction  or  oatiawry,  he  may  be  amagned  and  tried 
as  acoeaaory  to  anch  aa  have  been  convicted;  bat  if  he  be  tried,  oonvietod 
and  aentenced  aa  mooeaaory  to  all,  without  his  consent^  it  is  error. 

Ih  ebbob.  Indictment  against  the  plaintiflfs  in  error  as  acces- 
sories before  and  after  the  fact  to  the  crime  of  buzgkiy»  com- 
mitted by  several  persons.  The  plainti£b  in  error  were  found 
guilty  as  accessories  to  some  of  the  principals  who,  it  appeared, 
had  not  been  tried  or  arraigned. 

The  case  is  stated  in  the  opinion. 

JKn^,  for  the  plaintifis  in  error. 

patera,  contra. 

By  Court,  Duhoah,  J.  Charles  Loring,  James  MxtcheD, 
Charles  A.  Mitchell,  Filatio  Bussel,  Solomon  Price,  Adam 

Stoops  and Cook  were  indicted  for  burghuy,  and  Mai^gvet 

Stoops  and  Ann  Carson,  plaintiffs  in  error,  with  Elisibetii 
Mitchell  and  Henry  Parmele  were  indicted  as  accessories  before 
and  after  the  fact,  to  aU  the  principals.  Loring  and  Bossel 
pleaded  guilty;  James  MitcheU  and  Charles  A.  Mitchell  not  guiltr. 
Price,  Stoops  and  Cook  were  never  tried  or  arraigned.    Tbe 
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pkintiiEi  in  eixtxrwere  afterwards  tried  as  acoesaories.  Mar- 
garet Stoopa  was  oonTieted  as  aooeaaozy  both  before  and  after. 
Ann  Carson  as  being  accessory  after.  Elisabeth  Mitchell  and 
Henxy  Parmele  were  aoqoitted. 

TheenroTB  assigned  are:  1.  That  accessories  were  tried  and 
conrieted  before  oonTiotion  of  all  the  prindpala;  2.  They  were 
tried  as  aooeasories  of  principals  who  had  neither  been  out- 
lawed, amignedy  or  conncted;  8.  The  indictment  charges  two 
felonies,  and  the  plaintifb  in  error  were  charged  as  accessories 
to  the  felony  aforesaid. 

The  offense  of  the  aocessoiy,  though  different  from  that  of 
the  principal,  is  yet,  in  judgment  of  law,  connected  with  it, 
and  cannot  subsist  without  it.    In  consequence  of  this  conneo- 
tioD,  the  accessory  shall  not,  without  his  own  consent,  be 
brought  to  trial,  till  the  guilt  of  the  principal  is  legally  ascer- 
tained by  the  conviction  or  outlawry  of  him,  unless  they  are 
tried  together,  and  then  the  jury  shall  be  charged  to  inquire 
ficBt  of  the  principal,  and  if  they  are  satisfied  of  his  guilt,  then 
of  the  accessory:  Foster's  Gr.  L.  861.    As  the  law  formerly 
stood,  if  a  man  had  been  accessory  in  the  same  felony  to  several 
persons,  he  could  not  have  been  arraigned  till  all  the  principals 
were  oonricted  and  attainted  or  outlawed;  but  as  the  law  now 
stands,  if  a  man  be  indicted  as  accessory  to  two  or  more,  and 
the  jury  find  him  accessory  to  one,  it  is  a  good  verdict,  and 
judgment  may  pass  upon  it:  9  Co.  119;  and  the  court,  in  their 
discretion,  may  arraign  him,  as  accessory  to  such  of  the  princi- 
pals who  are  convicted,  and  if  he  be  found  guilty  as  accessory 
to  them  or  any  of  them,  judgment  shall  pass  upon  him.    But 
on  the  other  hand,  if  he  be  acquitted,  that  acquittal  will  not 
discharge  him  as  accessory  to  the  others.    And  when  they  come 
in  and  are  convicted  and  attainted,  or  judgment  of  outlawry 
passes  against  them,  be  may  be  arraigned  de  novo  as  accessory 
to  them :  1  Hale,  624;  and  he  may  be  considered  as  accessory  to 
him  who  has  been  convicted,  though  the  evidence  prove  him  to 
luive  stood  in  that  relation  of  guUt  to  several.    It  is  said  by 
lA>rd  Hale  to  be  the  safer  course,  to  postpone  the  arraignment 
of  the  accessory  till  all  appear  or  are  outlawed. 

Now  there  cannot  appear  to  be  justice  in  trying  a  man  as 
socessory  to  several,  some  of  whom  have  been  convicted,  and 
others  neither  convicted  nor  outlawed:  and  that  if  he  be  ao- 
qaitted  on  that  trial,  he  should  still  be  subject  to  a  future  trial 
on  the  conviction  or  outlawry  of  the  others.  The  verdict  here 
finds  the  prisoners  guilty  as  accessory  to  all.    The  jury  could 
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not  inquire  into  the  guilt  of  those  who  had  not  pleaded,  aod 
jet  they  find  them  guilty  as  to  these*  The  prisoneiB  might 
properly  have  been  arraigned  and  tried  with  the  principals  who 
had  pleaded,  but  could  not  without  their  consent  be  put  to 
plead  on  the  whole  indictment  as  to  those  who  were  not  on 
their  trial,  and  had  neither  been  convicted  nor  outlawed;  and 
the  only  question  is,  do  the  arraignment  and  plea  amoont  to  a 
consent  to  be  tried  as  accessories  to  aUf 

In  a  case  so  highly  criminal,  a  silent  submission  probably 
arising  from  ignorance,  at  the  time,  of  the  right,  onght  not  to 
be  construed  into  a  relinquishment  of  the  right,  and  a  consent 
to  the  proceedings  as  they  took  place.  In  The  CommonweaUh  t. 
Andrevo8,  3  Mass.  126  [8  Am.  Dec.  17],  it  was  held  not  to  be  a 
waiver  of  the  right,  and  the  reason  is  much  stronger  why  con- 
sent should  not  be  implied  in  this  case,  where  it  exposed  the 
parties  to  a  double  trial  for  the  same  offense,  a  matter  prohib- 
ited by  the  constitution. 

There  is  an  insuperable  diffioulfy  where  none  of  the  princi- 
pals are  taken  or  convicted  in  evexy  othel*  part  of  this  State 
than  the  courts  of  Philadelphia.  For,  as  there  can  be  no 
removal  by  cerHorari  into  the  supreme  court  of  any  indict- 
ment, and  as  there  could  be  no  trial  there,  did  the  pariy  come 
in  and  plead,  so  there  can  be  no  outlawry.  This  can  only  be 
remedied  by  the  legislature,  in  taking  aWay  all  original  jurisdic- 
tion from  the  supreme  court,  except  in  the  dtj  and  county. 

This  case  of  outlawry  is  not  provided  for,  but  the  court  can- 
not supply  the  omission,  and  deprire  the  accused  of  a  privilege 
which  the  common  law  has  conferred  on  him.  It  appears  to 
the  court  that  there  was  a  mistrial,  and  the  judgment,  for  that 
reason,  must  be  reversed.  But  the  court  order  and  direct  that 
the  prisoners  enter  into  recognizance,  each  in  two  thousand 
dollars,  with  one  or  more  sureties,  for  their  api>earanoe  at  the 
next  court  of  oyer  and  terminer,  to  be  held  liy  the  court  of 
quarter  sessions  for  the  coun^  of  Philadelphia,  to  answer  for 
this  offense. 

The  court  do  not  think  it  proper  to  pass  over  in  sflenoe  the 
last  objection,  which  is  to  the  indictment.  This  objection  would 
have  been  sustained  had  two  felonies  been  charged  against  the 
principal.  The  allegation  of  the  prisoners  being  aocessoiy  to 
the  felony  aforesaid,  when  there  were  two  distinct  felonies 
against  the  principal,  would  have  been  defective,  and  have 
vitiated  the  indictment  against  the  accessories.  But  there  is 
only  one  offense  laid,  and  that,  this  burglary.    The  charge  ia 
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for  baiglttioiis  entiy^  with  intent  to  steal,  and  tlien  and  tlieie> 
stealing.  It  is  all  one  offense,  one  bnzglaiy.  Hie  only  erioie 
laid  is  bmglaxy. 

GxBiov,  J.,  was  sbsenL 

Jndgnient  xefemed. 


Stephens  v.  Graham. 

[T  BnMBun  k  Hawim,  aos.] 

AmBAnos  or  Datb  of  Notk.— A  prominoxy  note,  the  dsto  of  wliieli  has 
been  altered  withoot  the  ooneent  of  the  indoreer,  is  thetebjr  lendend 
void,  though  in  the  hendi  of  an  innooent  indoraee. 

Ebbob.  Action  by  the  indorsee  against  the  indozser  of  a 
piDiniBSoiy  note,  the  date  of  which  had  been  altered.  The 
leidict  was  given  for  the  plaintiff. 

The  facts  farther  appear  from  the  opinion. 

EemUef  for  the  plaintiff  in  error. 
Lowber,  contra. 

Bj  Conrty  Duhoah,  J.  The  defendants  in  error,  plaintiffb 
bebw,  declared  on  a  promissory  note  for  one  hundred  and  fifty 
dollars,  payable  six  months  after  date,  drawn  by  one  John 
Onnt,  and  made  payable  to  Benjamin  Stephens,  who  indorsed 
it  to  the  plaintiffs  below,  and  dated  on  the  tweniyndxth  July,. 
1814.  The  date  was  evidently  altered;  but  whether  the  altera- 
tion was  from  the  twenty-first  or  the  twenty-fifth,  was  not  fully 
in  proof.    The  direction  of  the  court  was  a  Tery  special  one. 

li  i^  contended  by  the  defendants  in  error  that  the  alteration 
of  the  date  from  the  twenty-fifth  to  the  twenty-sixth  is  altogether 
immaterial,  as  it  becomes  due  on  Sunday;  and  by  the  custom 
of  merchants  in  this  city,  such  note  would  be  considered  as 
payable  on  the  Saturday  preceding;  so  that  whether  payable 
on  the  Saturday  or  Sunday,  the  days  of  grace  would  be  the 
nme,  and  no  injury  done.  The  effect  of  an  alteration  of  all 
viitten  instruments  is  the  same.  All  that  are- altered  or  erased 
in  a  material  part,  without  the  parties'  consent,  are  vitiated: 
Master  v.  Miller,  4  T.  B.  820;  and  1  Anstruther,  225,  in  the 
Exehequer  Chamber.  The  contraiy  opinion  of  Judge  BuUer, 
as  to  the  difference  between  deeds  and  other  writings,  was  op- 
posed by  all  the  other  judges  of  Westminster  Hall.  Negotiable 
paper,  which  passes  from  hand  to  hand,  was  considered  by 
sleren  judges  to  require  greater  nicety  and  circumspection 
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than  bonds,  which  are  generaUy  confined  to  the  custodj  of  one 
person. 

It  cannot  be  said  that  the  date  forms  no  part  of  the  bill,  nor 
that  it  forms  on  immaterial  part.  If  it  were  not  a  material  part, 
the  note  might  not  be  destroyed,  according  to  Trcqjp  ▼.  Spear- 
man, 1  Esp.  57.  It  does  not  depend  on  the  accelerating  or  ex- 
tending  the  day  of  payment,  or  increasing  or  decreasing  the  anm, 
but  upon  the  identity;  to  insure  the  identity,  and  prevent  the 
substitution  of  one  instrument  for  another  (Sanderson  y.  Lymond, 
1  Brod.  &  Bing.  134)  is  the  foundation  of  the  rule;  and  it  is  a 
wise  rule,  as  it  prevents  all  tampering  with  written  instruments. 
For  though  the  alteration  is  an  obligation  from  pounds  into 
dollars,  from  sterling  pounds  into  current  pounds,  although 
such  alteration  could  Hot  to  any  possible  extent  injure  the 
obligor,  still  it  avoids  the  bond.     So  if  the  sum  were  lessened. 

The  day  on  which  this  note  became  due,  in  point  of  law,  wav 
six  months  after  date.  The  custom  of  demanding  it  on  Satur- 
day, when  it  becomes  due  on  Sunday,  has  relation  to  the  days 
of  grace,  and  not  to  the  legal  day  of  payment.  The  days  of 
grace  are  gratuitous  only,  in  contemplation  of  law,  though  the 
course  of  usance  at  particular  places  will  be  taken  notice  of  by 
the  court.  But  this  would  not  affect  the  statute  of  limitations. 
When  would  the  time  begin  to  run?  Certainly  from  the  day  on 
which,  by  its  terms,  it  became  due.  Like  the  time  of  grace 
allowed  by  courts  for  special  bail  to  surrender  their  prindpaL 
At  law,  the  party  is  bound,  and  could  not  take  advantage  of  a 
surrender  after  the  return  of  a  capias  ad  saH^aciendvM  by 
pleading.    It  is  by  motion  to  the  court. 

The  cases  which  have  been  relied  on  by  the  defendants  are, 
where  the  addition  was,  most  probably,  not  vmtten  under  the 
acceptance,  but  a  memorandum  afterwards  where  to  find  the 
acceptor,  where  the  bill  became  due,  and  no  part  of  the  accept- 
ance. If  this  were  not  so,  according  to  the  opinion  of  the 
court  in  Tidmarsh  v.  Orcver,  1  Mau.  &  Selw.  785,  they  were 
wrongly  decided.  The  date  of  the  instrument  ought  to  be 
clearly  expressed.  If  it  has  no  date,  then  the  time  will  be  com- 
puted from  the  day  on  which  it  issued:  Chitty  on  Bills,  43. 
The  day  of  the  date  is  excluded  in  the  computation  of  a  bill 
payable  after  date :  Chitty,  138.  The  best  and  safest  is  a  gen* 
eral  rule  that  where  a  bill  is  altered  in  any  material  respect,  as 
for  instance,  the  date  or  sum,  without  consent  of  the  drawer,  it 
will  discharge  him,  although  the  bill  afterwards  come  into  the 
hands  of  an  innocent  indorsee  not  aware  of  the  change:  Chitty, 
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62.  Bui  what  lemoTeB  ereiy  doubt  is,  that  it  is  laid  in  the 
dedaiatioii  as  given  on  the  twenty-sixth,  and  in  every  written 
imtrament,  the  day  laid  is  material,  and  must  be  proved  as 
laid,  where  the  aotion  is  broaght  on  the  instrument  itself;  not 
-where  laid  under  a  videUcel,  and  the  action  is  not  founded  on 
the  writing:  2  Feake,  196. 

Now,  here  the  allegation  is  that  the  note  was  given  on  the 
twenty-sixth.  Proof  that  it  was  given  on  the  twenty-first  or 
twenty-fifth  would  have  been  a  material  variance,  and  such  the 
defendants  in  error  admitted  their  case  to  be.  It  is  not  the 
identical  note  the  party  has  given.  The  note  here  is  the  only 
medium  by  which  the  plaintiffs  could  recover.  It  is  through 
that  they  derive  a  right  of  action.  The  question  is  whether  or 
not  the  defendant  below  promised  in  the  form  stated  in  the 
dflclaration,  and  the  substance  of  his  plea  is,  that  according  to 
that  form  he  is  not  bound  to  pay. 

I  regret  much  the  necessity  of  reversing  this  judgment,  be^ 
esDse  we  see  that  from  the  opinion  of  the  jury  the  question  was 
altogether  immaterial,  as  they  found  that  the  alteration  was 
made  with  the  privity  of  the  defendant.  Had  this  been,  or 
eould  the  court  have  put  it  into  the  shape  of  a  special  verdict, 
which  I  have  struggled  to  do,  all  would  be  right;  but  I  fear 
the  danger  of  innovation  in  favorable  cases,  and  of  receiving 
an  opinion  of  a  jury  attached  to  a  general  verdict  as  a  founda- 
tion for  converting  it  into  a  special  verdict.  There  was  there- 
fore error  in  that  part  of  the  opinion  of  the  court  directing  the 
jmy  to  find  for  the  plaintifb,  if  they  found  the  alteration  to  be 
from  the  twenty-fifth  to  the  twenty-sixth,  if  in  their  opinion  it 
was  immaterial.  It  was  a  question  of  law,  and  in  my  opinion 
was  such  an  alteration  as,  if  done  without  the  consent  of  the 
drawer,  avoided  the  note;  but  at  all  events,  as  the  note  was  set 
oat  as  dated  on  the  twenty-sixth,  proof  of  its  being  on  the 
twenty-first  or  twenty-fifth,  did  not  support  the  declaration. 

Judgment  reversed,  and  a  venire  faciaa  de  novo  awarded. 
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Slaughter  v.  Grein. 

Lubujtt  of  MiLum  as  Bailkb.— Wheat  wis  deUT«red  to  »  buHk^ 

an  agraement  tbat  ha  ahonld  xatama  given  quantity  of  floor  ior  no  aoaj' 
boahela  of  wheat.  It  waa  held  the  miller  waa  liable  aa  a  bailee^  and 
waa  not  a  pnrohaaer;  and  therefore  if  the  wheat  be  dealioyed  bgr  aod- 
dental  fire,  he  will  not  be  held  refponnble;  and  thia  notwithatanding 
the  miller  ia  not  boond  to  retain  floor  made  from  the  idwitical  olwiaf, 
but  floor  of  a  certain  qnali^. 

AonoH  against  the  owners  of  a  certain  mill  for  the  Talne  of 
one  hundred  and  twenty  bushels  of  wheat,  ddiTered  to  them 
under  an  agreement,  to  be  ground,  and  to  return  one  bairel 
of  superfine  flour  for  every  five  bushels  of  the  said  wheat.  The 
defendants  pleaded  in  bar  the  destmotion  of  the  said  wheat  by 
accidental  fire.  Judgment  for  defendants,  from  which  an  ^peal 
was  taken  to  this  court. 

Leigh,  for  appellant. 

W.  Hay,jun.,  oonira. 

By  Court,*  Boahe,  J.  The  court  is  of  opinion  that  although 
wheat  may  be  exchanged  for  flour,  as  well  as  sold  for  monej, 
so  as  to  operate  a  transmutation  of  property  in  it,  from  the 
▼endor  to  the  yendee,  it  may  also  be  the  subject  of  bailment, 
both  for  the  mere  purpose  of  safe  keeping,  and  for  that  of  being 
conyerted  into  flour  for  the  use  of  the  bailor.  A  bailment  of 
this  last  kind  is  called,  in  the  books,  looaHo  cperiafacimdi,  and 


•TheeonxtwMst  thli  time  oompoMd  of  Judge  Vtamlas.pvHldflat.vko' 
during  fhls  period  tsom  atokaMi;  fliid  Brooke,  Oilmll,  and  Coaltar,  JJ.  Jedgfl 
died  fourth  Bflplomber,  USa,  fliid  Join  W.  Otota  WM  ivpoiatod  to  ftU  tho  vflttMf,  takiiv 
hlfl  Mflt  eleTenth  of  Ootober,  1832. 
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undeniably  exists  in  the  case  of  a  single  bailment,  and  where 
the  flonr  of  the  9ame  wheat  is  to  be  receiyed  in  retom.  But  the 
dbancter  of  the  transaction  is  not  lost,  when  for  general  con- 
Tenience,  the  wheat  delivered  at  a  mill,  by  many  customers,  is 
agreed  by  a  common  usage,  or  otherwise,  to  be  pat  into  a  com- 
mon stock,  and  when  it  is  further  agreed  that  the  return  is  to 
he  made  out  of  the  common  mass  of  flour. 

These  Tariations  from  the  doctrine  of  a  simple  and  indiTidual 
baihnent,  whereby  each  bailor  was  to  receive  the  identical  pro- 
ceeds of  his  own  wheat,  it  was  competent  for  a  numerous  class 
of  bailors  to  make,  without  changing  the  character  of  the  trans- 
action.  It  may  still  be  considered  as  a  simple  and  individual 
bailment  of  the  wheat,  accompanied  by  an  agreement  of  all  the 
parties  (the  bailees  themselves  not  excepted),  that  for  general 
convenience,  these  conditions  should  be  superadded.  They  are 
conditions  which  impose  no  hardship  on  the  bailee,  but  on  the 
eontraiy,  are  inserted  for  his  accommodation  and  convenience; 
and  in  relation  to  the  bailors,  it  is  probable  that  without  them 
the  wheat  would  have  been  received. 

While  the  convenience  of  the  bailee  is  consulted  thereby,  aa 
aforesaid,  it  is  not  seen  that  any  loss  or  injury  will  arise  to  the 
bailors  therefrom.  On  the  contrary,  the  wheat  deposited  by 
all  the  other  bailors  may  have  been  better  than  that  of  the  ap- 
pellant in  the  case  before  us;  and,  if  so,  the  custom  in  question, 
would  conduce  to  his  benefit.  At  any  rate,  the  parties  to  the 
contract  had  power  to  agree  to  these  conditions;  and  they  do 
Dot  change  the  character  of  the  transaction.  They  do  not  con- 
tert  a  bailment  of  the  kind  mentioned  into  a  sale  or  an  exchange 
of  the  wheat  for  flour. 

By  ihe  terms  of  this  custom  this  wheat  is  "  to  be  ground" 
into  flour,  and  when  so  ground,  is  to  be  '*  returned"  to  the 
farmers  collectively  taken.  These  circumstances  completely 
negative  the  idea  of  a  sale  or  exchange  of  the  wheat,  which 
would  cany  with  it  the  transmutation  of  property.  The  prop- 
erty in  the  wheat  is  certainly  not  conveyed  to  the  millers,  when 
they  could  not  sell  the  wheat  in  specie,  without  violating  their 
contract,  which  is  to  grind  it  into  flour;  nor  even  to  sell  the 
flour  itself  without,  in  like  manner,  violating  their  agreement 
to  retom  it  to  the  several  bailors.  That  is  a  curious  kind  of 
ownership,  in  which  the  party  has  no  absolute  power  over  the 
oibject,  either  in  its  original  state,  or  after  it  has  been  manu- 
iactared.  The  millers  in  this  case,  have  the  absolute  owner- 
•hip  of  nothing,  but  the  excess  of  the  flour  which  may  remain 
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to  them,  after  retarning  the  stipulated  quantity  to  the  aerenl 
fanners.  This  constitafces  their  profit  in  the  contract,  and  oTer 
this  portion  of  the  subject,  alone  have  they  the  absolute  right  of 
property.  That  right  as  to  the  residue,  remains  in  the  farmers, 
and  has  neyer  been  surrendered  by  them.  These  two  cirenm> 
stances,  so  utterly  incompatible  with  the  idea  of  a  right  of 
property  in  the  millers,  in  the  wheat  or  flour  in  controTersy, 
conclude  that  question  as  at  the  time  of  the  contract.  At  that 
time  they  estopped  the  appellees  from  claiming  the  wheat  as 
their  wheat.  The  millers,  by  their  receipts  given  at  the  time, 
even  expressly  say,  that  the  wheat  is  received  ''  to  be  ground,"^ 
which  excludes  the  idea  of  an  absolute  ownership  of  the  wheat 
itself.  The  construction  arising  out  of  these  receipts,  being 
the  act  of  both  the  parties  to  the  contract,  at  the  time,  out- 
weighs a  seeming  exposition  of  the  contract,  by  the  appellees 
only,  at  a  future  time,  in  relation  to  the  wheat  of  Sterne. 

This  wheat,  then,  remaining  the  property  of  the  bailors,  and 
being  accidentally  burned  by  fire,  the  loss  must  be  borne  by 
them.  It  must  be  so  borne,  because,  however,  it  mi^t  be 
under  other  circumstances,  it  is  expressly  found,  that  there  was 
in  the  mill,  at  the  time  of  the  fire,  flour,  etc.,  enough  to  satisfy 
all  the  claims  upon  the  mill,  for  the  same.  Thereafter,  it  was 
the  fault  of  the  appellant,  that  his  portion  of  it  was  not  de- 
manded, and  taken  away.  He  shall  therefore  bear  the  loss.  It 
is  even  stronger  than  the  case  put  in  1  Bacon,  554,  where  it  is 
held,  that  if  A.  deliver  goods  to  B.,  a  carrier,  to  be  cairied 
from  C.  to  D.,  and  then  forwarded  to  E.,  and  B.  carries  them 
to  D.,  and  puts  them  in  his  warehouse,  in  which  they  are  de- 
stroyed by  fire,  before  an  opportunity  ofiTered  to  forward  them  to 
E.,  B.  was  adjudged  not  liable.  In  this  case,  if  the  appeUant 
had  not  neglected  to  call  for  the  flour,  after  it  was  ready,  the 
loss  in  question  would  not  have  happened.  We  are  all,  there- 
fore, of  opinion,  to  affirm  the  judgment. 

Sir  William  Jones,  who  haa  heen  called  ' '  the  great  oracle  of  the  law  "  upon 
the  subject  of  bailments,  points  ont  very  clearly  the  distinction  between  soch 
a  delivery  of  goods  as  constitutes  a  sale  of  them,  and  a  mere  bailment;  Jones 
on  Bailments,  105»  106.  He  shows  that  if  the  goods  delivered  are  to  be  re- 
turned, although  in  a  changed  form,  it  is  simply  a  bailment,  and  the  pn^crtj 
in  them  remains  in  the  bailor,  but  if  the  intention  is  that  either  money  or 
other  goods  are  to  be  received  in  exchange  for  them,  there  is  a  transmntatiott 
of  property,  and  the  obligation  created  is  a  debt  and  not  a  bailment.  The 
principal  case  lies  so  close  to  the  line  separating  bailments  from  sales  as  to 
have  occasioned  doubt  in  the  minds  of  some  as  to  the  class  to  which  it  be- 
longed. Some  of  the  decisions  on  this  subject  have  viewed  this  as  a  pardkl 
to  that  of  Seynumr  v.  Brown,  19  Johns.  44,  where  wheat  was  dalivend 
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aft  a  mill  upon  an  agreement  to  reoeiTe  floor  in  exchange,  at  the  rate  of  one 
faunl  for  eveiy  five  boaheli^  and  the  oonrt  held  it  to  be  a  hailment,  loeaiiQ 
•pent /aciemdi,  which  did  not  change  the  property  in  the  wheat  ao  that  npon 
ita  deitnietiDn  before  the  floor  waa  delivered  the  loai  fell  npon  the  bailor;  a 
dednon  which  haa  been  repeatedly  overruled:  Hurd  v.  Wed^  7  Cow.  752; 
Smik  T.  Oark,  21  Wend.  83;  Norton  t.  Woodruf,  2  K.  T.  153;  MaUory  v. 
iraOM,  4  Id.  77;  Pierce  v.  Sch^fuck,  3  Hill,  28;  SMug  v.  Frttuh,  1  Blackl 
353, 355;  B^wm  v.  Merry,  8  Maaon,  47&  In  one  of  theee  caaea:  SmiUk  v. 
Clark^  21  Wend.  83,  it  waa  held  that  where  wheat  waa  delivered  for  a  oertain 
qoaotity  of  floor,  to  be  retmned,  the  tranaaction  waa  a  aale  and  not  a  bail- 
ment, and  Bronaon,  J.,  delivering  the  opinion  of  the  court,  aaid:  "  A  diifer- 
cBt  doctrine  waa  laid  down  in  Seymour  v.  Brcwn,  19  Johna.  44,  but  the 
nthoritj  of  that  caae  haa  often  been  qneetioned:  2  Kent,  589;  Story  on  Bail- 
BKBt^  193,  194,  285;  Bv^fvm  v.  Merry,  3  Maaon,  478;  and  the  deciaion  waa 
nrtoally  ovemiled  in  Hurd  v.  WuL,  7  Cow.  752,  and  aee  p.  756,  note.  The 
oae  of  Slanf^Uer  v.  Cfreen,  1  Band.  3,  ia  mnch  like  Seymour  v.  Brmon,  They 
were  both  hard  caaea,  and  have  made  bad  preoedenta." 

It  is  ahown,  however,  in  Chti»e  v.  Wathbum,  1  Ohio  St.  251,  that  the  prin- 
cipid  cam  ia  not  at  all  parallel  with  that  of  Seymour  v.  Brown,  and  that  ita 
cirauDstancea  bring  it  clearly  within  the  rale  laid  down  by  Sir  William 
Jones.  The  comt  aay:  "  The  caae  of  Slaughter  v.  Oreen,  1  Hand.  3,  and  also 
the  caw  of  IngUbright  v.  Hammond,  19  Ohio,  337,  are  relied  upon  aa  ana- 
Uiniog  the  plaintiflb  in  error.  Theae  two  caaea,  on  examination,  do  not 
mitain  the  doctrine  of  the  caae  of  Seymour  v.  Brown,  above  referred  to^  in 
19  Johna.  On  the  contrary,  inatead  of  an  exchange  of  wheat  for  flour,  in 
ctth  of  the  caaea,  by  the  expreaa  terma  of  the  contract,  the  flour  to  be 
letuned  waa  to  be  manufactured  out  of  the  wheat  furnished.  In  the  former 
cue  the  written  receipt  given  for  the  wheat  expresaly  provided,  '  that  it  ia 
noetved  to  be  ground,'  which  excludes  the  idea  of  pasaing  the  ownership  to 
the  miUer." 

A  case  similar  in  ita  featnrea  to  thia,  waa  Baker  v.  Roberte^  SOreenleaf,  101, 
vhne  the  agreement  waa  that  certain  logs  delivered  were  to  be  manufactured 
into  boards,  which  were  to  be  sold  by  the  manufacturer  upon  commiaaion,. 
lad  this  waa  held  to  be  a  locaiio  operie  fadendL  In  MaUory  v.  WiiUa,  4  N. 
T.  77,  the  rule  waa  said  to  be  that  if  logs  are  delivered  to  be  manufactured 
into  lumber,  which  ia  to  be  divided  between  the  parties,  thia  is  no  sale,  but 
I  bBfanent;  but  if  lumber,  generally,  ia  to  be  returned  in  exchange,  it  ia  a> 
«le.  Anmft^^  claaa  of  caaea  is  where  goods  ure  delivered  to  be  returned  in 
kind  but  not  specifically.  Of  thia  claaa  ia  Foadiek  v.  Greene,  27  Ohio  St.  484l 
Si  C  22  Am.  Bep.  328»  where  a  number  of  aharea  of  certain  railroad  atock 
vwtt  delivered  to  be  returned  on  demand,  and  it  waa  held  that  this  waa  a 
mdman,  and  that  the  obligation  waa  satisfied  by  returning  other  aharea  of 
the  lame  stock. 


Wilson  v.  Spencbr. 

[1  BMMDOUm,  T6.] 

Oovnucn  nr  Yiolatioh  or  Law.^A  contract  founded  on  aa  act  forbidde» 

by  statute^  under  penalty,  ia  void,  although  not  expressly  declared  to  b* 

10^  and  no  action  liea  to  enforoe  it. 
Kdial  or  Statute. — ^An  important  public  atatute  of  long  standing  will  not 

be  held  to  be  repealed,  except  by  expreea  worda  or  by  strong  and  necea* 

niy  implication. 
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Dbbt  originally  brought  against  Wilson  and  Neale  by  Spen- 
cer on  a  note  under  seal.  The  defendants  filed  two  special 
pleas,  stating  in  substance  that  the  note  on  which  the  action 
was  brought,  was  given  to  the  president  of  an  unchartered 
bank,  established  contrary  to  the  provisions  of  the  statutes,  and 
was  given  in  violation  of  law.  The  plaintiff  demurred,  and 
there  was  a  joinder  thereon.  The  county  court  gave  judgment 
for  the  plaintiff,  which  the  superior  court  affirmed,  whence  the 
appeal  was  taken. 

W.  Hay,  jun.,  for  appellants,  cited  BartkU  v.  Vvner,  Garth. 
262;  Drury  v.  DefanioMie,  1  Taunt.  186;  Biggs  v.  Lawrence,  3 
T.  B.  454;  ClugoB  v.  PendLwna,  4  Id.  456;  Weymd  v.  B^d,  6 
Id.  599;  Nerol  v.  WdOaoe,  8  Id.  17;  Lighifooi  v.  Tennani,  1  Boe. 
&  P.  552;  BiJbboM  v.  Crichel,  Id.  264;  Parkin  v.  Dick,  U  East» 
601;  Hunt  v.  Knickerbocker,  5  Johns.  820. 

Leigh,  conira. 

By  Court,  BoAirs,  J.  It  is  not  easy  for  this  court  to  perceive 
on  what  grounds  this  judgment  can  be  justified.  Although  the 
act  of  February  24, 1816,  was  not  in  force  when  this  bill  was 
given,  the  act  of  1805  was,  and  the  bill  was  given  for  a  consid- 
eration utterly  prohibited  by  that  act.  It  was  given  for  a  con- 
sideration prohibited  under  severe  penalties;  and  the  cases 
cited  for  the  appellant  incontestably  prove  that  any  contract 
founded  on  an  act  forbidden  by  a  statute  under  a  penalty  is 
void,  although  it  be  not  expressly  declared  to  be  so;  and  that 
no  action  lies  to  enforce  it.  Whatever  might  be  said  in  relation 
to  an  action  brought  to  recover  the  amount  of  the  bank  notes, 
given  as  the  consideration  of  this  bill  in  favor  of  the  holder 
against  the  bank,  in  favor,  as  might  be  aigued,  of  an  innocent 
indorsee,  or  holder  of  the  said  notes;  it  is  clear  that  no  action 
will  lie  on  a  bond  given  to  secure  the  payment  thereof,  in  favor 
of  the  bank,  the  party  more  emphatically  offending  against  the 
policy  of  the  act.  It  is  this  last-mentioned  party  who  is  now 
asking  the  court  to  give  its  aid  to  violate  the  provisions  of  ao 
act  of  great  public  policy  and  utility.  There  can  be  no  ground 
for  such  a  pretension,  unless  we  consider  the  act  of  1805  as  re- 
pealed at  the  time,  and  as  having  no  binding  force  or  authority. 
In  relation  to  a  law  of  this  importance  and  character,  and  of 
such  long  standing  in  our  code,  we  ought  not  lightly  to  implj 
such  a  repeal.  It  should  be  shown  to  be  repealed,  either  ex- 
pressly or  by  a  strong  and  necessary  implication.  The  onlj 
ground  on  which  that  inference  is  attempted  to  be  supported 
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in  tills  case  arises  from  the  anspension  of  the  act  of  Febmaiy 
24, 1816.  That  act  was  additional  to  that  of  1806,  and  created 
further  penalties  and  forfeitures  for  its  infraction;  bat  it  left 
the  act  of  1805  in  full  force. 

In  making  a  further  declaration,  in  the  act  of  1816,  that 
notes,  bills,  etc.,  issued  contrary  to  its  prorisions,  should  be 
snU  and  yoid,  it  cannot  be  inferred  that  those  made  contrary  to 
the  act  of  1806  are  yalid.    The  suspension  of  the  former  act  does 
not  neoessarily  cany  with  it  the  repeal  or  suspension  of  the 
latter;  nor  did  a  particular  proTision  of  the  act  of  1816,  sec.  7, 
speoiaUy  prohibiting  suits,  by  the  banks  therein  contemplated, 
interfere  with  similar  prohibitions,  resulting  on  general  princi- 
ples of  law,  from  the  inhibitions  contained  in  the  act  of  1805.   A 
Bospension  of  the  act  of  1816,  therefore,   did  not  suspend, 
repeal  or  interfere  with,  the  proyisions  of  the  act  of  1805^  nor 
does  a  recognition  contained  in  the  suspending  act,  of  a  right  in 
the  banks  therein  mentioned,  to  close  their  transactions  in  con- 
formity with  the  proyisions  of  the  act  of  1816,  annul  or  apply  to 
the  prohibitions  contained  in  the  act  of  1806.    That  suspension 
left  the  banks  aforesaid  on  the  ground  they  occupied  before  the 
passage  of  the  act  suspended,  but  did  not  place  them  in  a  better 
ntoation;  and,  far  less,  as  was  argued,  did  it  legalize  and 
charter  those  associations.    It  left  those  banks  free  to  arrange 
their  matters,  if  they  could,  without  suit,  and  unaffected  by  the 
aerere  and  additional  restraints  and  penalties  of  the  act  of  1816. 
It  did  not  mean  to  interfere  with  the  original  act,  when  it  only 
purported  to  suspend  in  part  another  act,  more  effectually 
to  fluppresa  the  circulation  of  notes  emitted  by  unchartered 
banks.    The  suspension  only  operated  up  to  the  point  em- 
bcEoed  by  the  last  act,  and  did  not  go  beyond  it. 

Under  the  admission  that  the  prohibition  in  the  act  of  1806 
ia  not  repealed,  the  counsel  for  the  appellee  concedes,  that  in 
regard  to  indiyidual  cases,  the  law  would  be  decided  against 
him;  but  he  claims  an  exemption  for  his  clients  on  the  ground 
of  the  extent  of  this  confederacy  to  infringe  the  laws,  and  of 
what  he  is  pleased  to  call  a  disease  of  the  body  politic.  There 
may  be  cases  in  which  the  still  yoice  of  the  law  may  not  be 
heard,  nOr  the  power  of  the  ciyil  officer  be  competent  to  execute 
its  judgments.  That,  howeyer,  is  an  extreme  case,  partakes  of 
the  nature  of  a  reyolution,  and,  in  point  of  magnitude,  is  not 
shown  to  exist  in  the  case  before  us.  But  where  would  gentle- 
men draw  the  line  in  such  cases  f  We  know  of  no  such  bound- 
aiy  in  the  case  before  us.    All  that  we  know  is,  that  certain 
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assooiatioiui  of  mdiyiduals  have  set  ihemselyee  up  in  open 
Tiolation  of  the  laws  to  exercise  a  high  function  of  soveraigiity, 
at  most,  only  confided  to  the  power  of  the  legislature. 

We  are,  therefore,  unanimously  of  opinion  that  the  jadg- 
ment,  in  this  case,  is  erroneous,  and  that  it  should  be  veraBed. 
and  entered  for  the  appellants. 


BURWELL   V.  CORBIN. 

[1  Raxdolvb,  Ul.] 

FsooF  Oiv  Will,  SumciENcr  or.— Where  it  appeared  hj  a  speoial  radict 
that  one  of  the  witnenea  to  a  will  aaw  the  teatatoi^a  name  aigned  to  the 
will  by  a  third  person,  in  the  preeenoe  and  by  the  direction  of  the  teat»- 
tor,  bat  did  not  hear  the  teatator  acknowledge  it  aa  hia  will,  and  thai 
the  other  witneaa  anbaoribed  the  will  on  the  next  day,  and  heard  the  tes- 
tator say  it  waa  hia  will,  without  expreaaly  acknowledging  the  aignatnrB^ 
it  waa  held  that  the  will  waa  not  duly  proTed  aa  a  will  of  realty. 

AcKNOWLEDOMKNT  ov  SiOHATUBB.— Where  a  teatator  acknowledgea  hia  aig- 
nature  to  a  will  in  the  preaenoe  of  the  witneaa,  it  ia  equivalent  to  aigniag 
in  his  preaenoe. 

Surr  by  the  heirs  at  law  of  James  B.  Burwell,  deoessed 
against  John  B.  F.  Corbin,  Thomas  Smith  and  Francis  Smith, 
devisees  and  legatees  under  a  pretended  will  of  the  said  Bur- 
weU,  which  bad  been  admitted  to  probate,  and  upon  which  let- 
ters of  administration  had  been  granted  to  the  said  Corbin,  to 
have  the  said  probate  set  aside  on  the  ground  that  the  said 
pretended  will  was  feigned  and  counterfeit,  and  that  the  wit- 
nesses by  whom  it  was  said  to  be  proved  were  peijared,  etc. 
Upon  the  filing  of  the  answers  of  the  defendants,  an  issue  wis 
directed  out  of  chancery  to  the  superior  court  of  Caroline 
county,  for  the  verdict  of  a  jury  as  to  whether  the  paper-writing 
under  which  the  defendants  claimed  was  the  last  will  and  testa- 
ment of  the  said  Burwell.  The  juzy  being  unable  to  agree  upon 
a  general  yerdict,  it  was  stipulated  that  they  might  find  the 
facts  specially  for  the  opinion  of  the  court.  The  jury  accord- 
ingly returned  a  special  verdict,  showing  substantially  the  fol- 
lowing state  of  facts:  That  on  the  second  day  of  September, 
1811,  which  was  the  day  of  the  date  of  the  said  paper  purport* 
ing  to  be  the  will  of  the  said  James  B.  Burwell,  the  said  Burwell 
requested  one  of  the  subscribing  witnesses,  Thomas  I.  Scrimger, 
to  call  at  his  house,  saying  that  he  had  particular  business  with 
him;  that  the  said  Scrimger  was  prevented  from  attending  until 
the  next  day,  when  he  went  to  the  said  Burwell's  house,  and 
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iheie  foand  the  said  James  B.  Burwell,  and  John  B.  F.  Corbin, 
defendant,  together;  when  after  the  said  Scrimger  had  spoken 
to  the  said  Bnrwell  and  Corbin,  the  said  Borwell  gaye  a  paper- 
writing  to  the  said  Corbin,  and  reqaested  him  to  hand  it  to  the 
said  Scrimger,  that  he  might  sign  it  as  a  witness;  that  the  said 
Corbin  took  the  said  paper*writing,  and  observed  to  the  said 
Borwell  that  he  had  not  signed  it  himself,  when  the  said  Bor- 
reli  obeenred,  "  aye,  yon  can  sign  it  for  me/'  whereupon  the 
said  Gorhin,  in  the  presence  of  the  said  Bnrwell,  signed  the 
name  of  the  said  James  B.  Bnrwell  to  the  said  paper-writing, 
aod  then  deliyered  the  said  paper  writing  to  the  said  Thomas  L 
Scrimger,  who,  in  the  presence  of  the  said  Bnrwell,  signed  his 
name  to  the  said  paper-writing  as  a  witness;  that  the  said 
paper- writing  was  then  deliyered  bj  the  said  Corbin  to  the  said 
Bnrwell,  who  pnt  it  in  his  pocket;  that  the  said  Thomas  I. 
Scrimger,  when  he  retomed  the  said  paper-writing  to  the  said 
Corfain,  in  a  low  Toice,  in  the  presence  of  the  said  BnrweU, 
iflked  the  said  Corbin  if  that  paper  was  the  said  Burwell's  will, 
when  the  said  Corbin  answered  that  it  was;  but  the  witness  did 
not  know  that  this  inquiry  and  answer  was  heard  by  BurweU; 
that  the  said  Thomas  I.  Scrimger,  at  the  time  of  his  signing  the 
said  paper- writing  as  a  witness,  inquired  in  the  presence  of  the 
aaid  Bnrwell  if  there  was  to  be  no  other  witness,  when  the  said 
Corbin  answered  in  the  presence  of  said  BurweU  that  Darid 
Banick  had  been  sent  for,  but  was  not  at  home,"  etc. ;  that  on 
on  the  morning  of  the  fourth  of  September,  1811,  the  said 
Barrick,  who  was  the  other  subscribing  witness,  having  re- 
tained home,  went  to  Burwell's  house,  ''  and  found  the  said 
James  B.  Bnrwell  sitting  on  the  bed  with  the  said  paper-writing 
in  his  hand,  when  the  said  James  B.  BurweU  asked  him  to 
ogn  that  paper,  and  the  said  David  Barrick  thereupon  signed 
his  name  to  the  said  paper-writing  as  a  witness,  in  the  presence 
of  the  said  James  B.  BurweU;  that  the  said  Barrick  then  asked 
the  aaid  BurweU  what  it  was  that  he  had  signed,  and  the  said 
BnrweU  replied, '  it  is  my  wiU,  but  you  need  not  make  a  talk 
of  it;  it  is  time  enough;'  and  that  the  said  paper- writing,  so 
attested  or  signed  by  the  said  Scrimger  and  Barrick,  is  the 
same  which  was  admitted  to  record  in  the  county  court  of 
Richmond,  on  the  fourth  day  of  November,  1811,  which  is  re- 
fened  to  in  the  proceedings  and  issue  in  this  cause;  and  that 
the  said  James  B.  BurweU,  at  the  time  of  the  attestation  of  the 
aaid  paper-writing  by  the  said  Scrimger  and  Barrick,  was  of 
aonnd  mind  and  disposing  memory."    The  Jury  further  found 
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that  if  in  the  opinion  of  the  court  these  &ct8  showed  this  to  be 
a  Talid  execution  of  the  said  paper-writing  as  a  will  of  real 
estate  in  accordance  with  the  provisions  of  the  statute,  then 
that  the  same  was  the  last  will  and  testament  of  the  said  James 
B.  Burwelly  so  far  as  it  affected  his  real  estate,  otherwise  not 

This  verdict  was  duly  certified  to  the  court  of  chiuiceiy, 
together  with  the  opinion  of  the  superior  court,  to  the  efbct 
that  upon  the  facts  found  the  will  was  duly  executed.     The 
court  of  chancery  was  also  of  opinion  that  upon  these  facts  the 
said  paper-writing  was  the  last  will  and  testament  of  JTamee  B. 
Burwell,  deceased,  and  accordingly  dismissed  the  bill;  where- 
upon the  complainants  obtained  a  supersedeas  from  this  court, 
assigning  sundry  errors  in  their  petition,  among  which  were 
the  following:  1.  Because  at  the  trial  of  the  issue  of  devisavii 
vd'non,  the  deposition  of  one  William  Ball  was  rejected,  it 
appearing  in  the  bill  that  he  was  named  as  the  next  friend  ot 
the  infant  defendants,  which  the  court  thought  disqualified  him 
on  the  ground  of  interest,  to  which  ruling  the  plaintiffs  took 
exceptions,  for  the  reason  that  it  was  stated  in  evidence  by  the 
counsel  who  drew  the  bill  that  he  inserted  Ball's  name  as  next 
friend  without  his  authority,  and  so  far  as  the  counsel,  without 
his  knowledge,  and  that  there  vras  no  proof  that  Ball  was  ever 
apprised  that  his  name  was  so  used;  2.  Because  the  bill  was  not 
duly  executed. 

Leigh  and  Wickham,  for  the  appellants. 

Ikicher,  Stanard  and  CaJl^  for  the  appellees. 

CoALTEB,  J.  It  would  bc  unneccssazy  in  this  case,  to  dedde 
whether  the  deposition  of  Ball  was  properly  rejected,  if  the  court 
was  unanimously  of  opinion  that  this  will,  on  the  merits,  could 
not  be  supported  as  a  good  vrill  of  lands.  This,  however,  not 
being  the  case,  it  becomes  necessary  for  me,  at  least  to  express 
my  doubts  as  to  the  correctness  of  that  decision. 

I  think  it  clear  that  if  a  man's  name  is  used  as  next  faiend  to 
infants,  without  his  knowledge  or  consent  at  any  time  given,  he 
is  not  answerable  for  costs,  and  if  not  so  answerable,  and  in  no 
other  way  interested,  that  he  is  a  good  witness.  The  improper 
conduct  of  adult  plaintiffs,  or  their  counsel,  in  pzoseoutiQg  * 
suit  in  this  way,  jointly  with  infants,  cannot  prejudice  the  latter, 
nor  subject  the  next  friend,  without  his  assent,  to  the  paymfio^ 
of  costs. 

There  is  no  proof  in  the  cause,  that  the  witness  even  knew 
that  his  name  had  been  used  as  next  friend;  on  the  eontni7»  ^ 
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is  in  proof,  that  when  it  was  first  so  used,  he  was  ignorant  of  it, . 
It  does  not  appear  that  he  ever  paid  fees  to  oonnsel,  attended , 
to  take  depoaitionsy  or  took  any  part  in  the  business.  It  is  said, 
he  was  piohably  so  named  in  the  oommissions;  bat  this  does . 
not  appear;  on  the  oontraiy,  the  caption  of  his  deposition 
reeiles  a  oommiasion  in  a  suit  between  *'  Bnrwell  and  others, 
and  Gorbin  and  others;"  and  in  another  deposition,  taken  be« 
fore  the  same  jastioes,  the  caption  recites  the  names  of  the 
partifls,  without  naming  Ball  as  next  friend.    Had  he  been  so 
named  in  the  commission  by  which  his  deposition  was  taken,  it 
is  sizange  that  neither  the  justices  nor  the  parties  should  have . 
idveited  to  the  extraordinary  fad  of  one  of  the  plaintiiEEi  giving 
evideuoe  in  the  cause. 

But  this  deposition  was  not  excepted  to,  by  indorsement  on 
it,  as  is  uaoal  in  chancery  suits.  On  the  contrary,  the  cause 
ms  twioe  heard  on  this  deposition  with  others,  without  objec* 
tion;  onoe»  probably,  when  Ball  was  aUve,  and  once  during  the 
BBme  term,  at  which  his  death  is  stated  in  the  record;  at  which. 
time,  too,  the  issue  was  directed,  and  the  depositions  of  the 
vitnesses^  who  were  dead,  ordered  to  be  read  on  the  trial. . 
There  is,  therefore,  not  only  the  absence  of  the  necessary  proof 
to  show  an  interest  in  the  witness,  but  all  these  &cts  and  cir-» 
emnstanoes  tend  to  prove  the  contrary. 

But  then  it  is  said,  that  if  Ball  was  not  answerable  for  coats, 
there  was  no  next  friend  of  the  infants;  and  so  they  were  not 
properly  parties  to  the  suit;  and  as  in  that  case,  depositions 
against  them  could  not  be  read,  so  neither  could  those  in  their 
fivor;  and  that  on  thisground,  Ball's  deposition  would  beproperly 
rejected.  This,  at  first,  appeared  to  me  a  formidable  objection; 
hot  on  reflection,  I  am  not  entirely  satisfied  with  it.  Suppose 
one  of  the  defendant's  important  witnesses  had  been  dead,  and 
Us  deposition  objected  to  on  this  ground,  that  Ball  had  never 
assented  to  become  next  friend,  might  it  not  well  have  been 
aaid  in  answer  to  this,  that  the  suit  was  regularly  brought,  a 
next  friend  to  the  infanta  being  named  ?  He  could  have  as* 
seated,  had  the  deposition  been  iu  his  favor,  and  in  that  case  it 
would  have  been  read;  but  as  it  is  against  him,  he  chooses  now 
to  dissent,  and  thus  the  process  of  the  court  wiU  be  used  to 
entrap  and  defraud  the  parties.  I  should  think  it  would  be  very 
bard  to  exclude  the  deposition  on  the  part  of  the  defendant 
onder  such  mroumstances.  But,  if  it  would  have  been  propev 
to  exclude  Ball's  deposition  for  this  reason,  and  if  that  reason 
will  go  equally  to  exclude  all  the  depositions  on  both  sides  (f  09 
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they  were  all  taken  before  Burwell  was  appointed  next 
oaght  not  the  chancellor  to  have  set  aside  the  Terdicty  to  haye 
awarded  new  commissions,  or  to  haye  directed  a  new  trial, 
excluding  all  the  depositions? 

These  are  important  considerations,  which  I  should  deem 
worthy  of  farther  investigation,  and  proper  to  be  decided  one 
way  or  the  other,  were  it  not  that  excluding  Ball's  testimony, 
and  considering  eyerything  else  as  regular,  I  am  satisfied,  on 
the  merits,  that  the  writing  in  question  cannot  be  sappo(rted  as 
a  good  will  of  lands. 

This  paper-writing,  signature  and  all,  is  in  the  handwritiDg 
of  the  appellee  Oorbin,  who  is  the  principal  derisee;  and  the 
question  is,  whether  its  execution  is  properly  attested  and 
proved  by  two  subecrilnng  witnesses?  The  statute  requires 
that  a  will  of  lands  shall  be  in  writing,  and  where  not  wholly 
written  by  the  testator  himself,  shall  be  signed  by  him,  or  by 
some  other  person  in  his  presence,  and  by  his  direction,  and  be 
attested  by  two  or  more  credible  witnesses  in  his  presence. 

In  the  case  before  us  the  alleged  will  is  one  which  is  not 
signed  by  the  testator,  as  before  stated,  but  it  is  proved  by  a 
witness  (independent  of  what  is  said  by  one  of  the  subaeriUiig 
witnesses,  as  hereafter  noticed),  that  Oorbin  acknowledged  that 
he  himself  had  subscribed  the  testator's  name  to  it.  The  sub- 
scribing witness  also  attested  it  at  different  times. 

I  understand  it  to  be  clearly  established  by  all  the  author- 
ities that  every  important  requisite  of  the  statute  must  be  at- 
tested and  proved  by  each  witness.  Otherwise  there  would  be 
but  one  witness  to  prove  what  the  law  says  must  be  attested  bj 
two.  They  must  attest  a  writing,  not  a  blank  sheet;  they  most 
attest  a  writing  signed,  and  not  one  unsigned.  When  this 
writing  was  handed  to  the  first  subscribing  witness,  and  he  was 
asked  to  attest  it,  it  was  not  signed.  Suppose  he  had  attested  it 
in  that  form,  and  it  had  remained  unsigned  until  the  next  day, 
when  the  second  witness  attested  it,  and  the  testator  had  then 
discovered  the  omission  and  signed  it;  would  this  be  an  atteeto* 
tion  of  a  signed  will  by  two  witnesses  ?  Or  suppose  that  onB 
witness  attests  in  the  presence  of  the  testator,  and  the  samA 
witness  takes  the  same  paper  into  an  adjoining  room,  where 
another  witnessonly  hears  the  testator  acknowledge,  and  att6sti 
the  same  paper,  but  not  in  his  presence,  although  the  first  iritr 
ness  is  one  of  the  highest  credit,  and  a  jury  on  his  evideooe 
should  find  that  it  was  the  same  paper  which  the  testator  hid 
but  the  moment  before  signed  and  published  as  his  will,  cooU 
it  be  established  as  such  under  this  statute? 
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As  I  nndentand  {he  law  and  all  the  adjudicaiioiiB  upon  it,  wa 
are  not  at  liberty  to  believe  anything  which  the  statute  requires 
to  make  the  will  a  complete  one,  on  the  testimony  of  one  wit- 
sees.  Soppose  the  statute  had  required  but  one  witness,  and 
lie  knows  only  a  part  of  these  faets,  which  he  is  to  attest;  as, 
for  instance,  he  knows  it  was  a  writing  he  attested,  but  he  does 
not  know  it  was  a  signed  writing,  and  it  turns  out  that  the 
flgnature  which,  afterwards  appears  to  it,  was  not  CTen  in  the 
lumdwritiiig  of  the  alleged  testator.  Could  this  be  established 
as  a  will  executed  according  to  the  statute  f  And  would  not 
such  a  decision  open  a  wide  door  to  frauds  ? 

The  witnesses  in  this  case  attested  at  different  times.  The 
fint  proTes  that  when  he  was  called  on  to  attest,  the  paper  was 
Doi  signed  at  all.  When  the  testator  was  reminded  of  this,  he 
directed  Ck>rbin  to  sign  it  for  him,  which  he  did  in  his  presence. 
13U8  witness  then  proves  the  signature  by  another.  But  that  is 
not  enough.  He  must  proye,  and  did  prove,  that  it  was  so 
agned  by  the  direction  of  the  testator,  and  in  his  presence;  and 
although  it  was  not  stated  by  the  testator  to  be  his  will,  that  he 
had  thus  caused  it  to  be  signed,  yet,  if  the  other  witness  had 
been  present  at  that  time,  and  had  attested  and  proved  the 
aame  facts,  I  am  not  prepared  to  say  that  it  would  not  be  a  pub- 
fication  of  a  will,  notwithstanding  it  was  not  declared  to  be 
finch  at  the  time;  although  I  think,  especially,  where  it  is 
vritten  and  signed  by  another,  that  there  are  many  reasons 
which  would  require  a  publication  of  it  in  some  viray  indicating 
that  it  was  a  will,  in  order  to  guard  against  frauds.  The  other 
vitness,  however,  is  totally  silent  as  to  the  signature.  In  his 
depoffition  he  does  not  say  it  was  a  signed  paper.  But  the 
verdict,  after  mentioning,  as  proved  by  the  first  witness,  goes 
on  to  find  that  this  same  paper  was  presented  to  and  attested 
by  the  second  witness. 

But  what  is  the  fair  interpretation  of  this  finding?  The  first 
vitoess  identified  the  paper  that  he  speaks  of  and  which,  on  the 
day  before,  had  been  signed  by  Corbin,  and  attested  by  him; 
sod  the  second  witness  subscribed  the  same  paper.  The  jury 
then  could  well  find,  as  they  did,  without  proof  by  the  second 
vdtness,  that  he  saw  a  signature  to  the  paper;  and  as  the 
deposition  of  this  witness  is  silent  as  to  signature,  and  the  jury 
lie  also  silent  as  to  this  important  point,  except  so  far  as  they 
refer  to  it  as  the  same  paper  (a  term  which  they  gave  to  it  before 
it  was  signed  at  all),  I  cannot  infer  that  this  witness  saw  a 
signature  of  any  kind  when  he  attested.    So,  that  if  the  will  had 
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been  signed  by  the  testator  himself ,  there  being  no  aoknowl- 
edgment  or  recognition  of  the  signature  before  this  witness. 
I  think  the  proof  that  it  was  a  signed  will  would  be  inoomplete. 
The  Terdict  is  OTidentlj  intended  simply  to  state  the  facts  as 
proTod  by  these  two  witnesses,  and  to  submit  to  the  court 
whether  such  proof  is  a  compliance  with  the  statute.  They 
had  no  right  to  find  the  fact  condusiyely  on  the  testimony  of 
one  witness  that  it  was  assigned  paper.  We  must,  therefore, 
consider  it  as  if  they  had  said,  '*  so  far  as  one  witnsw  can 
establish  the  fact,  we  find  it  was  a  signed  paper,  and  that  the 
said  paper,  so  proved  to  be  a  signed  paper,  was  published  to, 
and  attested  by  the  second  witness.*' 

It  was  a  long  time,  and  after  much  hesitation,  before  the 
courts  were  satisfied  that  all  the  witnessee  must  not  be  present 
at  the  same  time,  and  see  the  TCiy  fact  of  signing.  Indeed  they 
ultimately  came  to  this  decision,  as  it  were,  by  pieoemeaL  First 
the  testator  resealed,  which  was  considered  (erroneously  as  is 
now  admitted,)  to  be  an  act  equal  to  signing;  then  came  a  case 
in  which  he  drew  his  pen  over  his  name  before  a  subsequent 
witness.  By  these  solemn  acts  it  was  considered  that  he  had 
signed  in  fact  before  each  witness  at  different  times;  and 
although  the  statute  required  that  they  should  attest  a  signed 
paper  in  presence  of  the  testator,  yet,  as  it  did  not  require  them 
to  do  so  in  the  presence  of  each  other,  and  having  attested 
what  was  considered  the  same  fact,  though  at  diflSerent  times, 
it  was  thought  they  could  as  well  prove  it  as  if  they  had 
attested  together.  Having  thus  established  the  propiie^  of  a 
separate  attestation,  the  next  question  was,  whether  an  admow- 
ledgment  of  the  handwriting,  without  resealing  or  drawing 
the  pen  again  over  the  name  would  dot  It  was  then  discovered 
that  separate  attestations  had  been  too  long  established  to  have 
that  question  disturbed.  Admitting  this  to  be  law,  then  it  was 
found  than  an  acknowledgment  of  the  handwriting  was  as 
good,  nay,  better  than  resealing,  which  at  most  could  only  be 
considered  as  a  recognition  of  the  name  opposite  to  the  seal, 
sealing  itself  being  no  signing  within  the  statute;  and  that  it 
was  even  better  than  drawing  the  pen  over  the  name  again, 
which  some  judges  seem  to  think  might  be  a  re-exeention,  and 
destroy  the  previous  attestation. 

An  acknowledgment,  then,  that  the  signature  was  the  hand- 
writing of  the  testator  was  considered  tantamount  to  proof  of 
aeeiug  him  write  his  name.  It  was  capable  of  disproof  too,  if 
a  will  not  signed  by  him  waa  offered  to  probate;  and  althongb 
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jft  was  adinittted,  that  eren  mOi  thin  gnaid  tliMe  dedrioiMi 
opened  a  doorio  frande;  yet  Uie  ease  had  gone  too  far  to  admit 
of  the  eonrta  retracing  their  etepe,  whioh  they  would  willingly 
have  done;  bat  they  protest  against  going  farther.  No  oaae  is 
to  be  found  in  whieh  the  aeknowledgment  of  a  signatore,  not 
in  the  hand-writing  of  the  teetator,  was  held  enough. 

In  SUiB  ▼.  8mUh,  1  Yes.  Jan.  11,  Lord  Hardwioke  said,  "  It 
bu  been  hinted  as  if  this  determination  would  lead  the  way  to 
a  farther  deviation  from  the  statate,  and  by  consequenoe  allow 
testators'  declarations  that  another  signed  for  him  to  be  good; 
hit  authoriiy  given  by  a  testator  is  a  collateral  thing,  and  a 
tiling  that  ought  to  be  proved.  Ck>nsequenoe  is  not  to  be  built 
upon  eonaequenoe,  in  cases  of  this  nature.  I  think  were  things 
are  expressly  required  by  statute,  courts  are  not  to  say  other 
things  shall  be  equivalent  to  them." 

lam  clearly  of  opinion,  therefore,  that  there  is  no  case  under 
the  statate  of  frauds  in  England,  in  which  an  acknowledgment 
haa  been  received  as  equivalent  to  proof  of  actual  signing,  ex- 
cept where  the  testator  has,  in  some  way,  recognized  the  signa- 
taie  as  his  own  handwriting  in  the  presence  of  all  the  witnesses, 
aDd  who  were  therefore  all  capable  of  attesting  the  paper  as  a 
fiigned  paper.  Such  recognition  haa  only  been  held  as  some- 
thing  equivalent  to  personal  presence  at  the  act  of  signing;  but 
it  ooold  not  be  so,  unless  the  signature  was  at  least  seen,  and 
in  some  way  acknowledged.  No  case,  I  think,  has  gone  beyond 
this,  and  all  the  judges  agree  that  even  this  was  going  too  far. 

There  is  no  case  where  the  signature  was  by  another,  not  in 
the  handwriting  of  the  testator,  and  where  even  a  full  acknowl- 
edgment that  it  was  by  another  (naming  him),  by  the  direction 
and  in  the  presence  of  the  testator,  has  been  held  equivalent  to 
pn)of  of  all  these  facts.  Lord  Hardwicke  says  this  would  not 
be  admitted.  A  /offiori,  all  these  things  would  not  be  inferred 
by  a  simple  declaration  that  **  this  is  my  will,'*  even  if  the  wit- 
ness saw  that  it  waa  a  signed  paper.  The  most  that  such  a 
declaration  would  be  held  to  prove,  according  to  the  cases,  is 
tiiat  this  would  be  a  recognition  of  the  testator's  own  signature. 
I  incline  to  think  the  cases  do  not  go  this  far;  but  that  on  ex- 
press recognition  of  the  signature  as  his,  accompanied  with 
proof  of  that  fact,  if  required,  is  as  far  as  they  establish,  and 
as  far  as  we  ought  to  go. 

Bat  say  it  would  be  a  recognition  of  lus  signature,  if  it  was 
acioally  signed  by  him;  how  can  an  acknowledgment,  in  the 
same  form  of  words,  prove  one  thing,  to  vnt:  this  is  my  hand, 
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if  that  had  been  the  fact;  or,  another,  to  wit:  this  is  my  name, 
signed  by  such  a  person  in  my  presence  and  by  my  anthoiity* 
when  the  witness  heard  no  sndi  thing?    If  all  this  is  to  be  in- 
ferred from  the  simple  acknowledgment  of  the  will  (which  is 
all  that  is  found  in  this  case,  as  it  regards  the  second  witness), 
who  is  to  infer  it?    Not  the  witness;  he  can  only  state  the  fact. 
The  jury,  I  think,  conld  not  do  so;  and  if  they  conld,  they  hare 
not  done  so.    If  the  court  can,  it  must  be,  not  as  an  inferenoe 
of  fact,  bnt  of  law;  that  according  to  the  tme  constmction  of 
the  law,  the  second  witness  has  proved  that  the  testator,  by  this 
acknowledgment,  has  established  the  fact,  not  to  the  attesting- 
witness,  but  to  the  court,  that  this  will  was  signed  with  his 
name,  by  Oorbin,  in  his  presence  and  by  his  direction.    We 
cannot  deriye  our  knowledge  of  this  from  the  first  witness.    He 
is  not  competent,  of  himself,  to  prove  any  important  fact,  any 
more  than  one  witness  can  disprove  an  answer  in  chancezy .   We 
must  have  two,  and  must  make  out,  by  construction  of  law, 
those  matters  of  which  the  second  witness  was  ignorant.    We 
may  amplify  the  inquiry  as  to  our  power  to  do  this,  by  suppos- 
ing that  Corbin  had  signed  the  will  before  either  witness 
attested,  and  that  they  attested,  either  separately  or  together, 
just  such  an  acknowledgment  as  the  second  witness  proves; 
could  we  say  that  this  will  was  signed  by  Corbin,  in  the  pres- 
ence and  by  the  direction  of  the  testator? 

If  Lord  Hardwicke  is  right,  as  I  think  he  is,  in  saying  that 
even  an  express  acknowledgment  of  those  &ct8  will  not  do, 
surely  one  which  would  import  at  most  that  it  was  Mb  own 
hand-writing  will  not 

One  reason  why  a  seal  was  not  considered  equal  to  signing 
was,  that  a  seal  could  at  this  day  be  easily  counterfeited.  It 
only  remained  to  counterfeit  the  hand-writing  of  a  witness  or 
witnesses  who  were  dead,  by  proving  whose  hand-writing,  the 
will  would  be  established.  So  in  the  case  of  signature  by 
another,  all  that  will  be  necessaiy  will  be,  to  sign  it  in  a  hand 
not  like  that  of  any  person  known,  and  forge  the  hand-writing 
of  witnesses  who  are  dead,  or  get  witnesses  to  swear  that  he 
acknowledged  the  will,  without  stating  who  wrote  the  signa- 
ture, so  as  to  avoid  detection  from  the  guard  that  circumstance 
would  afford,  and  the  will  is  established  as  one  signed  by  au- 
thority. 

When  a  man  acknowledges  a  will  signed  by  himself,  he  knows 
the  fact  that  he  did  sign  it;  and  if  it  turns  out  that  a  will  ii 
offered  to  probate,  not  signed  by  himself,  the  fraud  is  detected. 
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But  he  majtbink  he  is  aeknowledging  such  a  will  as  this,  when, 
in  fBct,  being  in  extremity,  another  not  signed  bj  him  has  been 
unpoeed  i^n  him. 

I  am  therefore  humUj  of  opinion  that  if  we  establish  this 
win,  we  most  do  it  on  the  testimony  of  one  witness  only;  and 
as  the  law  does  not  permit  this,  that  the  decree  of  the  ohan- 
eellor  most  be  rsTersed. 

Cabell,  JT.,  deliyered  an  opinion  ooncnning  with  Ooalkeb,  J. 

Bbooxb,  jr.  The  only  question  submitted  to  the  oourt  by  the 
agreement  of  the  parties,  and  the  special  Terdict  found  in  pur- 
suance of  that  agreement  is,  whether  the  paper-writing  pur- 
porting to  be  the  last  will  of  James  B.  BurweU,  is  proved  by 
the  attesting  witnesses,  Serimger  and  Barrick,  according  to  the 
act  referred  to  in  the  verdict.  The  material  words  in  tiiat  act 
are, ''  so  as  such  last  will  and  testament  be  signed  by  the  tes- 
tator, or  by  some  other  person  in  his  or  her  presence,  and  by 
b»  or  her  direction;  and  moreover,  if  not  wholly  written  by 
himself  or  herself,  be  attested  by  two  or  more  witnesses  in  his 
or  her  presence."  It  is  admitted  that  Scrimger's  testimony  is 
entirely  in  compliance  with  the  statute.  He  proves  all  that  is 
required  by  it;  but  in  examining  the  testimony  of  Barrick,  the 
second  witness,  no  aid  is  to  be  derived  from  Scrimger's  testi« 
mony,  because  the  statute  requires  two  witnesses  to  the  same 
facts.  Nor  is  the  testimony  of  Barrick  to  be  eked  out  by  any- 
thing in  the  verdict,  unless  he  also  proves  the  facts  required  by 
the  statute.  So  far  the  paper-writing  is  still  proved  by  one  wit- 
ness only,  and  the  statute  is  not  complied  with.  What  is  proved 
by  Barrick  ?  He  says  (as  found  by  the  jnry),  that  he  was  sent 
for,  and  went  to  the  house  of  James  B.  BurweU;  that  he  found 
him  fitting  on  the  bed  with  the  said  paper^writing  in  his  hand 
(he  calls  it  the  said  paper-writing  before  it  was  attested  by  him, 
as  Serimger  does  before  it  was  signed  by  him  or  by  Corbin,  for 
BurweU),  when  the  said  BurweU  asked  him  to  sign  that  paper; 
and  thereupon  he  signed  his  name  to  the  said  paper  as  a  witness, 
in  the  presence  of  the  said  Burwell;  that  he  then  asked  the  said 
BurweU  what  it  was  he  had  signed;  and  the  said  Burwell  re- 
plied, "  it  is  my  last  will,  but  you  need  not  make  a  talk  of  it;  it 
is  time  enough."  He  (Barrick)  says  nothing  to  the  fact  that  the 
paper-writing  was  signed  by  Burwell  or  by  Corbin  for  him,  at 
the  time  he  attested  it. 

From  aU  that  appears  by  his  testimony,  it  was  not  signed  by 
either  of  them,  at  the  time  he  attested  it.    In  calling  it  the  said 
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paper-writing  before  the  jury,  be  points  to  a  time,  before  it 
signed  by  himself,  and  proTes  nothing  more  than  thai  it  iras 
the  same  paper  that  he  had  signed.  If  he  meant  anything 
more,  he  would  not  have  called  it  '*  the  said  paper-wziting^ 
when  it  was  not  signed  by  himself,  and  when  it  was  so  signed, 
as  it  was  when  it  was  before  the  jniy.  Scrimger  spoke  of  it  in 
the  same  sense.  The  requirements  of  the  statute  have  been 
before  stated;  it  ought  to  have  been  signed  by  Burwell  himsftlf 
or  by  some  one  for  him,  or  it  was  not  a  perfect  will  to  be  at- 
tested, according  to  the  proTisions  of  the  act.  It  would  not 
be  contended,  that  if  it  was  attested  before  it  was  signed,  it 
would  be  a  good  attestation,  because  it  would  let  in  the  frauds 
intended  to  be  prevented.  For  example:  If  in  this  case  Scrim- 
ger had  attested  it  when  handed  to  him  by  Burwell,  and  before 
Corbin  had  apprised  Burwell  that  it  was  not  signed,  and 
signed  it  for  him,  it  would  not  have  been  attested  eren  by 
Bcrimger  according  to  the  statute. 

But  Burwell  aclmowledged  to  Barrick,  that  the  paper-wiiiiDg 
was  his  last  will;  so  in  effect  he  did  to  Scrimger,  though  not  in 
terms,  when  he  asked  him  to  witness  it  before  he  was  reminded 
by  Corbin  that  it  was  not  signed.  He  thought  no  doubt,  at 
that  time,  that  it  was  his  will,  though  not  then  signed  by  any 
body.  This  example  extracted  from  this  case,  shows  the  dan- 
ger of  dispensing  with  proof,  that  it  was  signed,  when  attested 
according  to  the  statute.  The  case  before  the  court  has  been 
nowhere  decided,  that  I  know  of.  The  question  whether  the 
factum  of  signing  must  not  be  proved  by  all  the  witnesses,  has 
been  veiy  much  discussed  in  all  the  cases  from  Lemain  v. 
Stanley,  3  Lev.  1,  down  to  the  cases  of  Oraywn  v.  AUdimon^  2 
Yes.  sen.  454;  and  Ellis  v.  Smith,  1  Yes.  jun.  11. 

That  point  has  been  put  at  rest  very  reluctantly  by  the  Eng- 
lish judges.    Some  of  them  seem  to  think  that  great  frauds 
isnll  be  let  in,  by  dispensing  with  this  supposed  requirement  of 
Obe  statute  of  Charles,  which  is  like  our  own  as  regards  the 
present  inquiry.    But  in  no  case  have  they   dispensed  with 
3>roof ,  that  the  will  was  signed  by  the  testator  or  by  some  one 
for  him,  according  to  the  statute.    In  the  case  of  Orayson  v. 
Atkinson,  the  acknowledgment  by  the  testator  was,  that  it  was 
his  signature  which  lord  Hardwicke  calls  proving  the  factum  of 
signing  in  some  sense;  and  his  illustration  of  his  meaning  by 
the  practice  of  acknowledging  the  execution  of  a  bond  by  the 
party  acknowledging  to  the  witness  that  the  signature  was  his 
hand,  shows,  that  proof  of  the  signature  of  the  testator  was  not 
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to  be  dispenaed  with.  If  Burwell  in  this  OMe  had  aoknowl* 
edged  the  signature  to  be  his,  it  would  hare  been  proof,  within 
tbe  eases  of  (Jraymm  ▼.  AOeinBon  and  BUis  t.  Smiih;  the  qnea- 
tkm  being  in  these  cases,  whether  the  signing  was  proved  ac* 
coidiBg  to  the  statute.  In  the  ease  cited  from  Yesey  and 
Yearns,  there  waa  proof  also  of  the  acknowledgment  of  the 
ngnatnre.  li  the  case  now  before  the  court  had  presented  the 
aame  que0tion»  I  should  incline  to  the  opinion,  that  the  bare 
acknowledgment  of  Burwell,  that  the  paper-writing  was  his 
last  wiQ,  in  the  absence  of  all  proof  that  it  waa  signed  at  the 
time  by  him,  would  be  insufficient  under  the  statute.  But  the 
question  here  is  stiU  a  broader  one. 

Does  Barrick  prove  that  Corbin  signed  the  paper-writing  for 
Borwell,  at  his  request,  and  in  his  presence,  according  to  the 
itatutef    In  another  form,  does  the  acknowledgment  of  Bar- 
well  to  Bazziek  that  the  paper- writing  was  his  last  will,  prove 
those  botsf    I  think  not.    In  the  case  of  Elli8  v.  Smith,  Lord 
Hardwicke,  after  deciding  that  the  acknowledgment  of  the 
agnature  bj  the  testator  was  proof  of  his  having  signed  it,  goes 
on  to  remark  ''  that  it  had  been  hinted  as  if  this  determination 
would  lead  the  way  to  farther  deviations  from  the  statute,  and 
Vy  consequence  would  allow  a  testator's  declarations  that  an- 
other signed  for  him  to  be  good.    But  authority  given  to  an- 
other is  a  collateral  thing,  and  a  thing  that  ought  to  be  proved. 
Consequence  is  not  to  be  built  on  consequence,  in  cases  of  this 
oafcnre." 

This,  it  is  true,  was  not  the  question  before  "the  court;  but 
it  natorally  grew  out  of  the  one  that  was,  and  had  no  doubt 
been  much  reflected  on;  and  although  it  maybe  called  an  cbUer 
opinion,  it  is  entitled  to  great  weight.  In  the  case  before  the 
court,  Burwell  made  no  such  acknowledgment  as  in  the  sup- 
posed case.  He  did  not  say  to  Barrick  that  Corbin  had  signed 
it  for  him,  at  his  request  and  in  his  presence.  It  is  still  a 
wesker  case.  He  only  acknowledged  the  paper-writing  to  be 
bis  will;  which,  whatever  might  (upon  consideration)  be  my 
opinion,  on  the  case  put  by  Lord  Hardwicke,  I  think  is  not 
adequate  proof  under  the  statute,  that  it  was  signed  by  Oorbin 
for  Burwell,  by  his  direction,  and  in  his  presence.  The  statute 
requires  two  witnesses  to  the  same  facts,  as  a  security  against 
the  perjury  of  one.  Supposing  Scrimger  to  be  perjured.  Bar- 
rick's  testimony  is  insufficient;  and  so  much  of  the  decree  as 
establishes  the  will  in  question,  to  be  a  good  devise  of  the  real 
estate,  I  am  of  opinion,  ought  to  be  reversed,  and  the  rest 
affirmed. 
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BoAm^  J.    It  is  my  fortane  to  differ  in  opinion  on  this 
after  great  deliberation,  from  all  the  other  judges.    It  i%  tikar»* 
fore,  my  right,  and  perhaps  my  duly,  to  assign,  somewhat  at 
large,  the  grounds  and  reasons  of  that  opinion.    Upon  the  tzial 
of  the  issue  in  this  cause,  the  appellants  produced  the  deposit 
tion  of  William  Ball  who  was  admitted  to  be  dead,  and  whosa 
deposition  had  been  taken  without  objection  in  the  court  of 
chancery.    That  deposition  was  objected  to  by  the  appelless, 
on  the  ground  that  he  was  named  in  the  bill  as  next  friend  to 
the  infant  complainants,  and  therefore  liable  for  costs,  and  in* 
terested;  and  the  said  objection  was  sustained  by  the  court,  and 
the  deposition  rejected.    The  circumstance  that  this  deposition 
may  have  been  before  read  in  the  court  of  chancery  is  of  no 
account.    That  court  and  eyery  court  acting  under  ita  anthorily 
has  always,  even  up  to  the  time  of  its  final  decree,  a  power  to 
reject  depositions,  which,  from  intrinsic  eridence  ansting  of 
record,  appear  to  be  iUegal. 

It  is  admitted  that  there  was  no  specific  order  of  the  court 
admitting  Ball  as  the  next  friend;  but  the  question  is  whether 
under  the  practice  of  this  country,  under  all  the  dronmstanoee 
of  this  case  and  all  the  admissions  of  the  parties,  that  &ct 
ought  not  to  have  been  taken  for  granted.  Those  circumstanees 
narrowed  the  inquiry  before  the  court.  The  real  question, 
therefore,  was  not  so  much  whether  Ball  was  the  legalind  next 
friend  of  the  plaiutifls,  as  whether  the  appellants  were  at  liberty, 
under  the  droumstances  and  admissions  aforesaid,  to  make  the 
objection. 

On  this  subject  of  prochein  ami,  the  doctrine  is  that  the 
nearest  relation  is  generally  the  next  friend  of  an  infuit;  bat 
as  that  relation  may,  himself,  haye  injured  the  infant,  and  be 
liable  to  a  suit  therefor,  or  may  be  otherwise  an  improper  per- 
son, the  court  will  permit  any  person  to  institute  a  suit  on  hii 
behalf,  and  he  is  to  be  named  as  next  friend  in  the  bill:  ICtf. 
25.  That  person  ought,  however,  to  be  a  person  of  substance, 
because  he  is  liable  to  pay  the  costs  of  the  suit:  1  Atk.  570. 
While  it  is  conceded  that  this  next  friend  ought  to  be  admitted 
as  such  (1  Str.  708),  it  is  belicTcd  that  under  the  practioe  in  this 
country,  his  being  named  in  the  bill,  and  the  suit  going  on 
without  objection,  is  a  permission  on  the  part  of  the  court,  and 
amounts,  in  effect,  to  such  admission;  and  much  more,  where 
he  has  been  recognized,  as  in  this  case,  by  the  subsequent  seie 
of  the  court,  and  the  subsequent  acknowledgments  of  the 
parties. 
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TluB  next  friend  is  not  only  liable  for  the  ooBt8»  but  is  to  be 
xemoTed  if  he  is  treaeheronB  to,  or  negligent  of,  the  interests 
of  the  in&nt:  Mitf.  25;  and  it  is  supposed  that  all  these  oheoks 
vfll  geneiallj  prsrent  improper  persons  from  obtruding  them- 
selYBs,  and  this  consideration  will  perhaps  josiify  a  less  strict 
principle  in  this  partioolar  on  the  part  of  the  court.  All  that 
is  req[a]red»  eren  in  relation  to  the  part^  interested  in  the  costs, 
is  that  the  next  friend  should  have  been  recognized  and  sane- 
tbned  by  the  court.  In  relation  to  his  co-plaintiffs,  they  shall 
be  eonefaided.  by  their  own  acts  and  admissions,  from  objecting 
that  he  is  not  the  legalised  next  friend  of  the  in&nts. 

In  the  case  before  us,  it  is  true  that  Ball  is  not  named  as 
next  friend  in  the  biU.  A  blank  is  left  for  the  name  in  that 
Ul;  bat  this  omission  is  abundantly  supplied.  In  the  heading 
or  c^>tion  of  the  record  or  proceedings,  he  is  named  as  such. 
Ha  is  so  named  at  the  rules  in  October,  1812,  when  a  condi- 
tionsl  order  was  made,  taking  the  bill  for  confessed;  and  this 
order,  so  headed,  was  set  aside  in  court  on  the  twelfth  of  Octo- 
Imt,  1818.  To  all  these  proceedings  the  appellants  were  parties 
tud  privy;  and  in  the  last  case  an  order  was  made  in  court, 
•etfcing  aside  a  rule  in  which  Ball  is  stated  to  be  the  next  friend 
of  the  infiantB.  Was  not  this  a  concession  by  the  court,  and  an 
sdaussion  by  the  co-plaintiflh  thathereally  stood  in  that  charac- 
ter? Again,  to  say  nothing  of  the  admissions  probably  con- 
tained in  the  commission  under  which  this  deposition  was  taken, 
bow  does  the  matter  stand,  upon  the  order  of  the  twenty-first 
of  September,  1816? 

On  that  day.  Bacon  Burwell,  one  of  the  appellants  now  mak- 
ing the  objection  that  Ball  was  not  in  reality  the  next  friend  of 
the  infants,  moTcd  the  court  of  chancery,  by  his  counsel,  to  be 
bimself  permitted  to  prosecute  as  next  friend  in  Ueu  of  W. 
Ball,  deoeased.  This  motion  was  granted  by  the  court,  and 
thereafter  he  acted  as  such.  After  this  can  Bacon  Burwell  or  the 
court  be  permitted  to  deny  that  Ball  had  been  the  next  friend  in 
bis  life-time,  and  was  so  when  this  deposition  was  taken  ?  So 
alao  the  proceedings  and  Terdict  in  Carolina  court  all  state,  and 
therefore  admit,  that  Ball  had  been  the  next  friend,  as  does 
also  the  bill  of  exceptions  taken  on  the  part  of  the  appellants. 
Nay,  that  bill  even  admits  further  (contrary,  however,  as  it 
appears,  to  the  fact),  that  Ball  was  named  as  next  friend  in  the 
bill  filed  in  this  cause.  The  appellees  objected  to  Ball's  deposi- 
tion because  he  was  so  named  therein,  and  the  appellants,  not 
denying  it,  but  admitting  the  fact,  only  proved  by  one  of  the 
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ootmsel  that  Ball  was  not  consulted  on  the  subject.  Tbe  bet 
of  his  having  been  named  in  the  bill  as  next  fiiend  is,  however, 
distinctly  admitted  by  both  the  parties  to  the  bill  of  ezoeptiona. 

However  it  might  be,  therefore,  in  relation  to  Ball's  repre- 
sentatives, were  they  now  before  the  court  and  charged  with  the 
costs,  can  it  be  doubted  that  quoad  the  appellaats,  their  own 
repeated  admissions,  and  the  repeated  recognitions  of  Ball  as 
the  next  friend  by  the  court,  will  estop  them  from  malring  the 
objection  ?  Notwithstanding  this,  however,  they  were  still  not 
without  remedy  as  to  getting  his  (BaU's)  deposition  during  his 
life-time.  They  mighty  if  his  evidence  was  important,  have  had 
his  name  struck  out  of  the  record,  another  next  fiiend  substi- 
tuted, and  then  have  taken  his  deposition:  llitf.  26.  They, 
however,  did  not  pursue  this  course,  and  must  abide  by  the  con- 
sequences of  their  omission  to  take  it.  As  for  the  objection  on 
the  part  of  the  appellees,  it  was  not  necessary  for  them  to  state 
and  prove  a  fact  which  was  already  admitted  of  reoord. 

Ball's  deposition  was  therefore,  I  think,  rightly  rejected  bj 
the  court.  But  even  if  it  were  otherwise,  it  does  not  follow  that 
for  that  error  the  decree  should  be  reversed*  It  is  not  at  pres- 
ent distinctly  seen  that  the  decision  of  the  jury  should  have 
been  different  if  that  deposition  had  been  admitted.  On  that 
point,  however,  I  have  formed  no  conclusive  opinion. 

I  come  next  to  consider  this  case  upon  the  merits.  This 
cause  having  been  heard  in  the  court  of  chancery,  upon  the 
exhibits  and  depositions  of  the  witnesses,  and  those  depositioDS 
being  found  to  be  conflicting  and  contradictory,  an  order  wasmsda 
by  the  said  court,  referring  the  question  of  the  validify  of  the 
will  to  a  jury,  with  the  usual  provision,  that  on  the  trial  of  the 
issue,  copies  of  the  bills,  answers,  exhibits,  and  depositioiis  of 
such  of  the  witnesses  as  are  dead,  or  cannot  attend,  should  he 
read  in  evidence.  In  the  trial  of  the  issue  in  the  superior  couit 
upon  that  evidence,  and  the  jury  at  the  end  of  the  third  day  oot 
having  agreed  upon  a  verdict,  on  the  fourth  day,  for  the  pnr^ 
pose,  as  is  supposed,  of  facilitating  that  decision,  it  was  agreed 
by  the  parties  that  the  question  of  law  arising  upon  the  en- 
dence  of  the  subscribing  witnesses,  in  the  event  that  the  evi- 
dence should  be  credited  by  the  jury,  should  be  reserved  bj  a 
special  finding  of  the  facts  that  the  jury  may  determioe  to  he 
proved  by  that  evidence,  to  be  determined  by  the  proper  coori 

This  agreement  excluded  from  the  consideration  of  the  jury 
all  the  other  testimony  in  the  cause,  except  that  of  the  two  sob- 
scribing  witnesses,  and  that  which  respected  their  erediUi^; 
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tndoonsideriiig  Uiafe  credibility  was  not  only  ezpready  referred  to 
the  jury,  as  aforesaid,  bat  was  also  peculiarly  proper  for  their 
eoDsidenitioii,  I  shall  ahotmy  eyes  ui>on  all  the  other  testimony 
existing  in  the  canse,  except  the  facts  which  are  specially  fonnd 
by  the  veiniict.    I  mnst,  also,  again  remark,  that  as  the  special 
finding  is  agreed  and  required  to  be  made  upon  jbhe  evidence  of 
the  subscribing  witnesses  (that  is,  of  both  of  those  witnesses), 
that  fi«<litig  is  to  be  taken  as  made  upon  the  evidence  of  both 
the  said  witnesses.    The  juiy  will  be  considered  as  having  con- 
formed to  the  agreement  of  the  parties,  which  consigned  this 
duty  to  them,  and  not  as  having  violated  it.    The  only  excep- 
tion from  this  construction  vrill  be  in  relation  to  facts  which 
irresistihly  appear  from  the  verdict,  or  are  thereby  expressly 
admitted  to  have  been  found  on  the  testimony  of  one  of  the 
witnesses  only.    We  must  so  consider  this  verdict,  however,  in 
point  of  fact,  the  case  may  be;  we  cannot  know  that  fact  to  be 
otherwise,  unless  it  is  regularly  manifested  to  our  view.    Sub- 
ject to  these  exceptions  and  limitations,  every  fact  found  in  this 
vetdiet  is  to  be  considered  as  baaed  upon  the  testimony  of  both 
the  Bubserifaing  witnesses,  and  it  does  not  lie  in  the  mouth  of 
either  of  the  parties  to  aver  the  contraiy. 

While  under  the  influence  of  this  rule  of  construction,  as 
applied  to  so  much  of  the  verdict  as  relates  to  Scrimger's  at- 
testation, it  must  be  admitted  that  Barrick  was  then  absent;  a 
different  result  will  take  place  in  relation  to  what  passed  at  the 
time  of  Baxiick's  attestation.  It  may  well  be,  for  anything  seen 
ia  this  verdict,  that  Scrimger  was  then  also  present;  and  if  we 
were  even  to  refer  to  the  depositions  of  those  witnesses  as  con- 
tained  in  the  record,  there  is  nothing  therein  to  show  the  con* 
tmy.  Scrimger,  although  present  on  the  third,  might  have 
been  also  present'  on  the  fourth  of  September.  This,  however, 
we  are  authorized,  if  not  compelled,  to  infer  froni  this  verdict, 
taken  in  connection  with  the  agreement  of  the  parties;  and  that* 
inference  is  irresistibly  strengthened  by  that  part  of  the  verdict 
which  identifies  the  paper  in  question,  with  that  which  was 
attested  by  Scrimger  and  Banick.  In  relation  to  Barrick, 
Scrimger  could  not  have  well  known  that  fact,  unless  he  were 
personally  present.  If  this  is  in  reality,  or  must  be  taken  to  be 
the  fact,  upon  the  true  oonstmction  of  the  verdict,  then  we  have 
the  testimony  of  both  the  subscribing  witnesses,  both  as  to  the 
testator's  acknowledgment  of  the  will,  and  also  as  to  Barrick's 
attestation  of  it.  That,  however,  is  entirely  of  supererogation, 
as  I  shall  presently  attempt  to  show.    One  witness  is  enough 
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as  to  suoh  stteBtation;  and  Baxrick'8  tesiimonj  as  to  his 
tion»  is  fuUy  equal  to  Scrimger^s,  "which,  as  to  him,  ia  on  all 
hands  admitted  to  be  sufficient.  There  is  no  difPeience  between 
the  two  cases,  except  that  Scrimger  attests  an  actual  signing  of 
the  paper  bj  the  testator  by  means  of  Oorbin;  whereas  Baniek 
only  proves  his  publication  and  acknowledgment  of  it;  a  differ* 
ence  which,  I  shall  presently  endeavor  to  show,  is  eniizely 
unimportant.  An  acknowledgment  of  a  signature  is  only  a 
signing  in  another  form.    In  principle  it  is,  in  truth,  a  signing. 

Before  I  go  into  the  question  whether  the  acknowledgment 
of  a  will,  or  signature  thereto,  is  equivalent  to  an  attestation  of 
the  specific  fact  of  the  signing  itself;  and  while  I  do  not  aban- 
don the  ground  I  have  taken,  that  the  testator's  acknowledg- 
ment of  the  will  before  us,  and  the  attestation  by  Bazzick  mosi 
be  taken,  upon  this  verdict,  to  be  proved  by  Scrimger,  as  well 
as  Barrick,  when  Barrick  alone,  like  Scrimger,  was  amply  sofB- 
cient  to  establish  the  &et;  I  must  make  one  or  two  preliminaiy 
observations. 

In  the  first  place,  it  is  not  necessary  that  the  subscribing  wit- 
nesses should  attest  together,  or  at  the  same  time:  7  Bae.  Abr. 
:80.    Again,  while  it  is  admitted  that  a  will  must  be  a  perfect 
will,  by  signature,  or  by  signature  and  acknowledgment,  qtioad 
-every  witness  at  the  time  of  his  attestation,  yet  it  is  not  neoes- 
•sary  that  the  witnesses  should  see  the  signature,  or  even  know 
that  the  paper  acknowledged  is  a  wilL    All  that  is  necessary  is, 
that  its  identity  in  its  complete  state,  should  be  established  at 
the  trial,  in  reference  to  the  paper  attested  by  the  witnesses. 
The  attesting  witness,  however,  is  not  perhaps  indispensable  to 
prove  the  existence  of  the  signature,  although  it  must  be  shown 
to  be  the  same  paper  that  was  attested  by  him.    We  are  tokl 
l>y  Boberts  on  WiUs,  p.  23,  on  the  authority  of  Swinbom,  and 
which  the  first  author  says  equally  applies  to  devises  under  the 
statute  of  Charles  n.,  that  the  witness  need  not  know  the  con- 
tents of  the  paper  he  attests;  that  it  Ib  one  of  the  advantagsf 
of  written  wills  that  the  testator  can  conceal  the  contents;  that 
'  it  is  enough  to  show  the  paper  to  the  witnesses,  and  say  '*  thi> 
is  my  last  will,''  provided  they  can  prove  the  identity  of  the 
writing;  and  these  writers  recommend  it  to  witnesses  to  wriU 
their  names  on  the  back  of  wills  to  enable  them  to  do  tfaii. 
Again,  it  is  said,  Bac.  Abr.  817,  that  if  a  testator  signs  his  will* 
but  delivers  it  as  his  deed,  it  is  sufficient;  for  that  it  is  not  nao- 
«8sary  for  the  witnesses  to  know  that  it  is  a  will.    Admittiagfior 
the  present,  that  the  acknowledgment  of  a  paper  as  a  will,  ot 
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of  the  Bigiiftfcaie,  is  equal  to  the  proof  of  aa  aetaal  aigning. 
ihare  maj  be  oaaea  in  whieh  the  identity  of  the  paper  la  as 
mudk  eataUiflhed,  though  it  waa  nnaeen  bj  the  witneea,  aa  if 
he  had  aetaally  aeen  the  teatator  aign  it;  aa  for  example,  where  t 
nitneaa  atteating  a  paper  acknowledged  to  be  a  will,  but  the 
<»nient8  of  which  were  not  read  bj  the  witneaa,  nor  the  aigna- 
taie  seen  hy  him,  haa  that  paper,  ao  acknowledged,  deliyered  to 
fann  by  the  teatator,  aealed  up,  and  he  keepa  it  so  aealed  and 
iodoned,  in  hia  desk  until  the  time  of  trial;  would  not  thia  be 
a  full  and  complete  eyidence  of  the  identity  of  the  paper  ?  And 
if  it  was  then  found  to  have  a  signature  to  it,  would  it  not 
amount  to  conduaiTe  proof  of  the  testator^a  acknowledgment 
of  the  aignafture  f 

These  desiderata  entirely  exists  in  the  case  before  us.  The 
testator  not  only  published  to  Banick  the  paper  in  queation, 
and  acknowledged  it  to  be  hia  last  will,  but  the  juzy  further 
ibdthat  the  paper  thua  acknowledged  to,  and  attested  by  Bar- 
lick,  waa  the  same  paper  that  waa  also  attested  by  Scrimger, 
and  piOYed  in  the  superior  court  The  verdict  had  before  found 
{and  you  moat  take  all  its  parta  together),  that  the  paper  signed 
hj  Scrimger  the  day  before  waa  then  also  signed  by  Corbin  for 
the  testator,  at  hia  request,  and  the  will  found  on  the  record, 
sad  prored  in  the  superior  courts  is  also  found  to  have  a  signa- 
ture to  it.  When,  in  addition  to  these  facta,  Barrick  sweara 
(to  say  nothing  of  Scrimger  on  this  point)  that  the  paper  he 
ngned  ia  the  same  paper  with  that  thua  referred  to,  can  we  by 
any  poesifailify  even  imagine  that  it  was  an  unsigned  paper 
when  he,  Bazrick,  attested  itf  Can  a  paper  acknowledged  and 
attested  on  the  fourth,  and  proved  and  found  to  be  the  same 
with  one  signed  and  attested  on  the  third,  and  also  found  at  a 
fotme  time,  to  be  so  signed,  be  taken  to  have  been  intermedi- 
ately an  unsigned  paper?  Is  an  unsigned  paper  the  same  with 
one  that  ia  aigned  f  Unless,  therefore,  you  go  in  quest  of  quib- 
Uee,  rather  than  of  substance,  it  is  both  proved  and  found  that 
the  paper  in  question  was  a  signed  paper,  when  it  was  attested 
by  Bamok.  We  are  not  at  liberty  to  differ  from  the  jury  upon 
this  pointy  and  to  imagine  that  a  paper  was  a  different  paper 
from  another,  when  the  jury  have  found  them  to  be  the  same. 
Itisnot  easy  to  conceive  a  stronger  circumstance  of  discrim* 
bation,  on  tiie  contrary,  than  that  which  exists  between  a  com* 
plete  and  signed  paper,  and  one  which  ia  only  inchoate  and 
unsigned.  I  do  not  admit  that  even  Barrick'a  evidence  ia  in- 
dispensable to  YBofy  this  fact  of  the  identity,  unless  it  be  under 


512  BuBWELL  t;.  COBBIM.  [YirgiziiA, 

ilie  partioular  teimsof  the  agreement  of  the  parties;  bat  if  it  ia, 
we  have  it  upon  this  verdict;  and,  as  I  haye  before  said,  we 
have  that  of  Scrimger  also. 

This  view  of  the  facts  of  this  case  brings  to  our  consideimtion 
the  only  real  question  existing  in  this  oanse.    That  question  is, 
whether  a  will  signed  for  another,  by  his  express  direction,  and 
acknowledged  and  published  bj  the  testator  as  his  will,  is  dulj 
proved  under  that  number  of  our  statute,  which  legalizes  a 
signature  for  a  testator  by  the  hand  of  another.    While  this 
question  has  several  times  occurred  in  relation  to  wills  signed 
by  the  testator,  with  his  own  hand;  it  has  not  occurred  that  1 
can  find  in  relation  to  a  will  signed  for  him  by  the  hand  of  an* 
other.    Thus  the  question  remains  to  be  decided  npon  pxin* 
ciple;  and  the  inquiry  is,  whether  there  is  in  fact  any  oooentiiil 
difference  between  the  two  cases.    The  counsel  for  the  appel* 
lants  seem  to  have  conceded  that  there  is  not.    Th^  seem  to 
have  conceded  this  by  bending  nearly  all  their  farce  against 
the  sufficiency  of  the  acknowledgment  of  a  will  of  the  first  de- 
scription; a  course  which  would  have  been  wholly  nnneeessszy, 
not  to  say  improper,  if  the  objection  applied  with  mora  force  to 
a  will  like  the  one  before  us. 

As  to  the  first  question,  t.  e.,  one  touching  a  will  signed  by 
the  testator  himself,  ^t  has  been  expressly  decided.    If  you 
throw  out  of  view  circumstances  which  are  entirely  onimpori- 
ant,  in  the  case  of  Weatbreach  v.  Kennedy,  1  Yes.  and  B.  802,  is 
a  direct  authority.    In  that  case,  as  to  two  of  the  sobecribiiig 
witnesses  (Emerson  and  Bogs),  the  testator  only  produced  the 
will  to  them,  published  it  as  and  for  his  last  will,  and  requested 
them  to  attest  it.    He  did  not  sign  the  will  before  either  of 
these  witnesses,  nor  acknowledge  particularly  the  handwritiog 
subscribed  to  it,  but  only  acknowledged  the  paper  as  his  will. 
In  all  these  particulars,  that  case  is  exactly  like  the  case  befaie 
us.    That  case  is  therefore  an  express  authority  in  this,  except 
so  far  as  the  circumstance  that  the  testator  also  sealed  tbst 
paper  in  the  presence  of  the  witnesses,  can  make  a  difierence;  ft 
circumstance  which  I  shall  presentiy  endeavor  to  show  is  eo* 
tirely  unimportant.    In  that  case,  also,  it  is  only  proved  Uist 
the  wiU  appeared  to  be  signed  to  the  third  witness  at  the  time 
of  his  attestation;  whereas,  in  this  case,  that  fact  is  found  to 
have  had  an  existence,  though  I  admit  it  is  not  found  to  ban 
been  signed,  nor  is  it  necessary,  toUdem  verbis.    Thatesie  it 
therefore  less  strong  in  this  particular  than  the  case  before  a& 
.  The  only  circumstance  which,  can  differ  that  case  from  oiin» 
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therefovo,  is  the  sealing  of  the  will  in  the  former.  Sealing, 
howeTer,  is  not  the  mgning  zeqaired  by  the  proTisions  of  the 
statote.  It  iB  at  most  only  a  oixoiunstanoe,  going  to  show  an 
acknowledgment  of  snch  signing.  It  is,  therefore,  entirely 
nnimportanty  when  yon  have  the  superior  and  more  oonolusiye 
evidence  resalting  from  the  acknowledgment  and  delivery. 
That  which  is  only  a  cironmstance,  tending  to  show  an  aeknow- 
ledgment,  is  as  nothing  when  compared  to  the  actual  ac- 
knowledgment and  deliTczy  itself.  That  circumstance  was, 
therefore,  entirely  supererogatory  in  that  case,  where  the 
acknowledgment  and  deliTery  also  existed;  nor  will  it  be  missed 
in  tins  case,  where  we  have  also  that  acknowledgment.  In 
that  ease  the  ciroumstance  of  sealing  was  at  most  only  relied 
on  as  one  from  whence  to  infer  an  acknowledgment,  and  was 
meiged,  if  I  may  say  so,  in  the  actual  acknowledgment  and 
dehveiy,  which  was  proved  in  the  case;  it  was  included  in  it. 
It  would  1)e  also  held  to  be  included  in  this  case,  if  it  existed, 
and  the  omiaaion  is  unimportant,  as  it  does  not.  Its  effect  and 
importance  entirely  vanishes  under  the  solemn  acknowledgment 
and  deHveiy  which  is  found  to  have  taken  place  as  to  the  will 
before  os.  The  existence  of  the  circumstance  of  sealing  in  that 
eaae,  and  its  non-existence  in  this,  cannot  therefore  differ  the 
two  eases,  to  which  the  actual  acknowledgment  itself  is  com- 
mon, and  w£ch,  as  to  aU  important  particulars,  are  precisely 
the  same. 

This  would  be  the  result  in  relation  to  a  mere  circumstance, 
however  important  and  unexceptionable.  The  objection  holds 
with  increased  force,  however,  as  to  the  mere  fact  of  sealing, 
considered  as  a  circumstance  authenticating  a  signature.  Snch 
waling  is  entirely  of  a  weak  and  unimportant  character.  It  is 
entitled  to  but  little  weight,  indeed.  Thus,  it  is  said  by  Ohief 
Justice  Willes,  in  JBBis  v.  SmUh,  1  Yes.  jr.  11,  that  sealing  is  not 
aigiiing.  Again,  it  is  said  in  Powell  on  Devises,  76,  that  sealing 
being  at  the  time  of  making  the  statute  no  longer  a  mark  of 
distinction,  as  it  certainly  is  not,  when  the  sealing  is  with  a 
wafer  or  a  scroU,  that  circumstance  was  rejected,  and  a  signing 
by  the  testator  substituted.  Again,  he  says,  p.  67,  that  sealing 
is  not  signing;  for,  that  if  it  were,  it  would  be  veiy  easy  to 
foige  a  will  which,  in  relation  to  the  handwriting  of  the  testator, 
is  more  difficult.  It  is  also  said  that  while  sealing  is  no  longer 
80  distinguished  as  to  identify  the  fact  of  the  signing,  the 
acknowledgment  of  that  fact  is  considered  as  a  proof  thereof. 
;,  then,  being  repudiated  as  a  signature,  on  account  of 

AM.  nao.  Vol.. 
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its  incompeienoy  to  diseriminste  one  paper  from  another,  it  has 
little  or  no  weight  when  used  to  identify  a  signatore.  Eveiy 
seal  wante  an  ear-mark  to  distingoish'it  from  other  seals.  It  ib 
attempting  to  prove  noiiora  per  ignatius;  and  the  seal  itself  is 
more  uncertain  and  unknown  than  the  signing  it  is  intended  to 
authenticate.  I  hazard  but  little,  therefore,  in  saying  that  this 
droumstance  is  entirely  weak  and  unimportant,  and  that  its 
weight  is  as  nothing  when  compared  to  a  solemn  acknowledg- 
ment and  delivery  itself,  as  in  the  case  before  us.  The  former 
circumstance  is  entirely  subordinate  and  inferior  to,  and  is 
comprehended  within,  the  latter. 

I  throw,  therefore,  out  of  the  case  of  Wesibreach  v.  EiBnnedy, 
as  being  entirely  deceptive,  subordinate  and  unimportant,  the 
fact  of  the  sealing  which  existed  in  that  case;  and  then  the  two 
cases  are  precisely  alike.  Then  it  is  decided  that  the  aeknowl- 
edgment  of  the  will  is  entirely  sufficient,  and  that  there  need 
not  be  a  specific  acknowledgment  of  the  signature  of  it.  It 
puts  to  rest  the  doubts  on  this  subject,  which  had  before  heen 
mooted  in  the  English  courts,  and  advances  a  step  further  in 
relation  to  the  statute,  in  favor  of  common  sense.  If  I  ac- 
knowledge a  paper  as  my  will,  which  has  my  signature  annexed 
to  it,  I  acknowledge  that  signature  in  common  with  every  other 
part  of  the  writing. 

But  this  last  decision  was  not  wanting  to  settle^this  question 
conclusively,  to  my  satisfaction.  It  IumI  been  before  settled, 
upon  the  principle  of  the  adjudged  cases.  Thus,  in  the  case  of 
Orayson  v.  Aikinsony  2  Yes.  456,  while  it  was  admitted  by  the 
court  that  the  question  whether  the  acknowledgment  of  the 
signature  was  sufficient,  had  been  vexaia  quoBsiio^  it  was  de- 
cided to  be  sufficient.  It  had  in  this  case  been  objected,  that 
AS  the  word  *^  attested  "  was  added  to  the  word  '*  subscribed/' 
in  the  statute,  it  imported  that  the  witnesses  must  attest  the 
-very  fact  of  the  signing,  and  that  an  acknowledgment  of  the 
will,  or  even  of  the  signature,  was  not  sufficient;  but  it  was 
xesolved  by  the  court  that  the  attestation  of  the  acknowledg- 
ment of  the  will  is  an  attestation  of  the  fact  acknowledged,  and 
is  to  be  construed  according  to  the  rules  of  evidence,  applying 
as  at  the  time  of  enacting  the  statute,  in  other  cases;  as  in  tbe 
case  of  a  bond,  for  example,  which  being  made  and  signed,  aud 
afterwards  acknowledged  before  others,  by  the  obligor,  to  be 
his  bond,  was  held  to  be  evidence  of  a  signing  by  him.  Again, 
it  is  said  in  Powell  on  Devises,  p.  71,  that  as  an  attestation 
upon  an  acknowledgment  is  good  in  every  other  case,  so  it  is  in 
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the  ease  of  a  detiae.  Again,  it  is  said,  p.  76»  that  an  acknowl- 
edgment of  an  instmment  aa  a  man's  deed,  neoessarily  implies 
a  deliTeiy  of  it;  and  in  piindple  there  is  no  difPerenoe  between 
thai  case  and  the  one  before  us.  Ton  can  as  well  imply  a  aign- 
iqg,  as  a  deliTeiy  of  a  given  instniment.  The  first  as  well  as 
the  last  is  incidental  to  the  acknowledgment.  Again,  we  are 
told.  Id.,  p.  121  (and  it  is  an  authority  decisiTe  of  the  question 
before  us),  that  although  the  statute  of  Charles  says  tiiat  ihe 
will  must  be  signed  by  the  testator,  yet  that  an  acknowledg- 
ment of  the  signing  is  as  good  as  proof  of  seeing  the  testator 
agn.  It  would  indeed  be  an  anomaly  in  the  law,  if  it  were  not 
K).  In  all  other  cases,  the  acknowledgment  of  the  fact  in  ques- 
tion is  fully  equal  to  any  evidence  of  it. 

I  take  it,  therefore,  to  be  a  point  not  at  this  day  to  be  ques- 
tioned, that  the  acknowledgment  and  publication  of  a  paper  as 
anillisa  sufficient  proof  of  the  signing  thereof,  if  it  further 
appears  that  the  paper  has  a  signature.  If  there  was  any  doubt 
before,  the  case  of  Wedbreach  t.  Kennedy,  has  put  the  same  at 
net;  to  say  nothing  of  the  unanswerable  principles  on  the  sub- 
ject of  acknowledgment,  to  which  I  have  adverted.  There  is, 
p^iaps,  however,  no  adjudged  case  in  relation  to  a  will  signed 
for  another,  as  in  the  case  before  us.  That,  however,  is  not 
veiy  strange,  when  there  is  perhaps  a  single  conclusive  decision 
in  relation  to  the  more  common  case  of  a  signature  by  the  tes- 
tator himself.  There  is,  however,  no  decision  against  us,  and 
in  principle  there  is  no  difference  between  the  two  cases.  It 
vas  indeed  said  by  Lord  Hardwicke,  in  EUia  v.  Smith,  that  the 
dedsion  then  to  be  given  might  lead  the  way  to  further  devia- 
tions from  the  statute;  and  by  consequence  to  allow  the  testa- 
toi^a  declaration  that  another  signed  by  him,  to  be  good.  He 
added  that  an  authority  given  by  a  testator  is  a  collateral  thing, 
and  ought  to  be  proved;  and  that  consequence  is  not  to  be  built 
upon  consequence  in  cases  of  this  kind.  I  will  here  remark, 
^  these  observations  of  this  judge  are  entirely  obiter  and 
cxtrar judicial;  that  they  did  not  apply  at  all  to  the  case  then 
before  the  court;  that  this  point  had  not  been  argued;  and  that 
ereijthing  collateral  or  not  collateral  which  is  susceptible  of 
pioof  is  also  capable  of  being  acknowledged;  which  acknowl- 
edgment is  indeed  only  a  superior  species  of  proof. 

The  signing  of  a  will  for  another,  at  his  request,  is  indeed 
rather  a  more  complex  idea  than  a  signature  by  oneself;  but  it 
u  equally  within  the  knowledge  and  power  of  the  party;  it  is 
eqoaUj  susceptible  of  proof.    Admitting  the  existence  of  the 
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signatuxe,  I  am  just  as  competent  to  admit  that  it  was  made  bj 
another  at  my  request  as  that  it  was  annexed  thereto  bj  mjaelf. 
Although  there  may  be  shades  and  degrees  of  diiflferenoe 
between  the  facts  thus  admitted,  there  is  no  difference  in  pzin* 
oiple  between  them.  It  would  be  an  useless  waste  of  time  to 
pursue  this  discussion  any  further.  The  counsel  for  the  appel- 
lants wisely  disclaimed  a  difference  between  the  two  eases;  or 
if  they  made  any  difference  it  was  but  a  faint  one.  In  &ct  and 
in  principle  there  is  no  kind  of  difference  between  the  two 
kinds  of  signature  now  in  question.  In  both  the  testator  is 
competent  to  acknowledge  that  which,  taken  in  reference  to  the 
case  before  the  court,  complies  with  the  requisitions  of  the 
statute.  The  general  acknowledgment  of  the  testator,  com- 
prised in  the  case  before  us,  caizies  with  it  all  the  particulars. 
It  is  equivalent,  as  applied  to  this  case,  to  a  spedfio  aoknowl* 
edgment  by  the  testator  that  the  will  was  signed  at  his  request 
by  the  hand  of  another. 

These  are  my  sentiments  upon  this  case,  after  a  long  and 
mature  consideration.  I  am,  therefore,  dearly  oi  opinion  thai 
the  will  in  question  has  been  duly  proved  according  to  the  re- 
quisitions of  the  statute;  that  the  decree  of  the  court  of  chan- 
ceiy,  which  has  alBrmed  the  judgment  of  the  superior  court, 
and  the  conditional  verdict  of  the  jury,  should  be  itself 
affirmed;  and  that  the  will  before  us  should  be  established. 
The  other  judges  are,  however,  of  a  different  opinion,  and  their 
decision  is,  that  the  decree  should  be  reversed,  and  the  follow- 
ing entered  as  the  opinion  and  decree  of  the  court: 

''This  day  came  the  parties,"  etc.,  **  and  the  court,**  ete.,  "is 
of  opinion,  that  the  paper-writing  in  the  bill  mentioned,  which 
is  alleged  by  the  appeUees  to  be  the  last  will  and  testament  of 
James  B.  Burwell,  is  not  proved  by  the  attesting  witnesses, 
according  to  the  act  of  assembly  referred  to  in  the  verdict;  and 
that  the  said  decree,  so  far  as  it  establishes  the  said  psp^r- 
writing  to  be  a  good  devise  of  real  estate,  is  erroneous.  There- 
fore it  is  decreed,"  etc. 


In  Dudleyy.  Dudleya,  3  Ldg^  438^  the  pdnoipa  osMk  doobM;  Oar, 
J.,  Mying  it  "went  too  hrf  sad  ChMMWillor  Walworth,  in  Jamtfjf  ▼. 
Thame,  2  Barh.  Ch.  4Q,  stated  that  it  waa  virtoaDy  ovwralad  by  Dwikft 
V.  DudUy,  on  the  proof  neoeaiaiy  to  establiah  the  ezeoatian  of  a  wQL  Tba 
general  opinion  haa  been  that  the  ooort,  in  the  principal  caae^  went  too  iv  in 
departing  from  the  role  of  the  Kngliih  caaea  aa  to  the  proof  leqnired  in  the 
probate  of  a  wiU;  and  in  aabaeqnent  caaea  the  ooorfca  placed  their  dedaioDi 
on  the  ''^gi'»>»  doctrine:   See  Jackson  v.  LeOranfft,  anU,  237. 

In  SmUh  V.  Jones,  6  Band.  33,  one  of  the  attesting  witnesses  proved  Uufc 
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tbe  ieiiitor  aaked  hia  wife  to  get  the  paper;  that  ahe  read  it  to  him;  that 
t^  vaa  befora  fligmng;  that  the  teetator  mad  it  waa  hia  wi]]»  hat  he  ooald 
Bot  vrite  ai  that  time;  that  the  other  atteatmg  witneai  pat  the  name  and 
Bwrk  of  the  teatator  to  the  will,  and  then  pat  hia  own  name^  and  took  hold 
ot  the  witneaiT  hand,  and  made  her  mark»  ahe  being  illitente.  The  oonrt 
«f  appeala  eixpraaed  the  opinion,  that  if  the  other  attesting  witneai  had  been 
mmined  and  had  given  eyidenoe  which  agreed  with  thii,  the  probete  ooort 
oi^it  to  have  admitted  the  paper  aa  a  will  of  lands;  and  thii  npon  the 
paaad  thai,  aa  the  record  showed  the  laot  that  the  teatatorwaa  in  possession 
d  his  nndenitanding,  but  being  paralytio,  oonld  not  wxite^  the  ooort  ought 
to  hsTo  condnded  from  all  the  oiroomstanoes,  that  the  will  wsa  signed  hj 
tiie  ssid  other  attesting  witnesa  for  the  testator  "in  his  presence  and  bj  his 
^netian,*'  and  moreover,  waa  attested  by  two  witnesses  in  hie  presenoa 

In  Ditttfeye  t.  DttdUy^  one  witness  testified  that  he  wrote  the  wUl,  and 
ogsed  tiie  testator's  name  thereto  in  the  presence,  and  at  the  reqaest  of  the 
tMtetor;  and  that  he  subscribed  his  name  aa  a  witness,  in  the  testator^s  pres- 
enee.  Another  witness  testified,  that  some  years  afterwardi^  the  witneea 
beiagst  testator^a  honse,  it  was  snggeeted  to  the  testator  that  it  wsa  a  favor- 
sUe  time  to  have  that  will  witnessed,  to  which  the  testator  assented,  and 
the  paper  in  qnestion  waa  produced.  The  witness  took  the  paper  near  to  the 
tertator,  and  inqnired  whether  he  acknowledged  it;  the  testator  said  he  did; 
and  therenpon,  in  the  presence  of  the  testator,  the  witness  subscribed  the 
ptper.  It  waa  held  that  the  testimony  waa  sufficient  to  estaUish  the  paper 
M  a  duly  executed  wUl,  both  of  real  and  personal  estate. 

In  Jute  V.  Parker,  6  Gratt.  64^  the  court  say:  **  That  although  there  must 
he  aatislactogy  proof  that  every  statutory  provision  has  been  complied  with 
in  order  to  estsblish  a  will,  the  law  does  not  presoribe  the  mode  of  proof,  nor 
that  the  will  shall  be  proved,  as  well  as  attested,  by  a  specified  number  of 
vitoessesL  If  such  proof  were  to  be  required  from  each  subscribing  witness^ 
the  validity  of  wills  would  be  made  to  depend  upon  the  memozy  and  good 
fnth  of  a  witness,  and  not  upon  reasonable  proof  that  all  the  requirements  ol 
the  statute  had  in  fact  been  complied  with." 

In  consequence  of  the  decision  in  Dudleya  v.  DudUjfSf  where  one  witness 
attested  in  1818,  and  the  other  in  1826^  a  statute  waa  passed  in  1849^  pro- 
ndingthatthe  witnesses  should  be  present,  and  attest  at  the  ssme  time.  In 
Putmore  v.  Tayior,  11  Gratt.  220,  we  find  an  elabozate  opinion  of  Monouie^ 
J,  on  the  eonatruction  of  this  law. 

In  Oreen  v.  Cram,  12  Gratt  252;  what  shall  be  a  sufficient  attestation  in 
the  presence  of  the  testator  was  considered.  A  paper  prepared  as  the  will 
of  GL  was  read  to  him  by  the  scrivener,  and  approved;  and  then  the  scriv* 
eaer,  at  the  request  of  G.,  subscribed  G.'s  name,  and  by  like  request^ 
attested  it,  but  no  other  witness  then.  About  three  days  after  G.  aoknowl- 
edged  the  paper  as  his  will,  in  the  presence  of  H.,  who,  at  his  request,  at* 
teated  in  his  presence.  Ko  other  witness  attested  on  that  day,  but  about 
four  days  after  H.  being  again  at  G.'s  house  with  W.,  C.  requested  W.  to 
attest  the  paper,  which  he  did,  in  the  presence  of  H.  and  G.,  and  G.  then 
ackaowledged  the  paper,  in  the  presence  of  H.  and  W.  The  will  was  held 
to  be  duly  executed. 

The  statute  in  New  York,  as  in  many  other  plaoes,  makes  four  things  neo 
caary  to  the  due  ezeoution  of  a  will:  Fiist,  it  must  be  subscribed  by  the 
teatstor  at  ib»  end  of  the  will;  Second,  the  subscription  most  be  made  in 
the  preeenoe  of  each  attesting  witness,  or  it  must  be  acknowledged  by  tht 
taatstor  to  have  been  made,  to  each  attesting  witness;  Third,  at  the  time  d 
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nich  sabsoription  or  acknowledgment,  the  testator  must  declare  the  instm- 
ment  00  eabfloribed  to  be  his  last  will  and  testament;  Fonrth,  there  mnst  be 
at  least  two  (three  by  statnte  of  fraada)  attesting  witnesses,  each  of  whont 
shall  sign  his  name  as  a  witness  at  the  end  of  the  will,  at  the  request  of  the 
testator.  These  requirementa  were  considered  in  Doe  ▼.  Roe^  2  Barh.  200; 
where  it  is  held  that  a  will  is  dnly  executed  when  the  scTeral  acta  require' 
by  the  statute  have  been  peif onned  at  the  same  time^  but  not  necessarily  in 
the  order  stated. 

luBaakinY.  JJodbm,  36K.  Y.  416,  it  is  held»  that  if  the  signatoxe  be  writ- 
ten by  another,  and  concealed  from  the  view  of  the  testator  and  the  wit- 
nesses, the  mere  publication  of  the  instrument  as  his  will,  cannot  be  deemed 
an  acknowledgment  that  the  unseen  subscription  was  made  by  his  direction. 

The  mode  of  subscription  and  attestation  is  well  considered  in  Jaekmm  t. 
Jackwn,  39 N.  Y.  15d»  and&U&eHv.  Knox,52  Id.  125.  In  thefoimerit  is 
held,  that  in  respect  to  the  subscription  by  the  testator  in  the  presence  of 
the  witnesses,  and  his  declaration  that  the  instrument  in  his  last  will  aod 
testament^  which  the  statute  requires  to  be  simultaneous,  it  is  sufficient  that 
they  be  on  the  same  occasion;  and  it  is  not  mat^nrial  tiiat  the  declaration 
immediately  precedes  the  subscription.  Where  the  subscription  is  by  a 
mark,  it  is  the  mark,  and  not  the  name  which  may  be  writieu  around  it  by 
another,  which  constitutes  subscription;  but  the  writing  of  the  testator's 
name,  with  the  words  "his  mark,"  done  by  a  third  person  to  identify  the 
testator's  subscription  by  a  mark,  is  not  the  "signing  of  the  testator's  name  by 
his  direction,"  as  a  subscription  of  the  will  which  the  statute  contemplates. 

In  OUbert  v.  Knox  it  is  held  that  the  declaration  of  the  paper  being  a  will 
must  come  from  the  testator  himself;  but  the  words  of  request  or  acknowl- 
edgment may  proceed  from  another,  and  will  be  regarded  as  those  </f  the 
testator,  if  the  circumstances  show  that  he  adopted  them,  and  that  the  psiij 
speaking  them  was  acting  with  his  assent:  See  Bem$en  ▼.  Brmherkqf,  26 
Wend.  325. 

Though  two  witnesses  are  required,  yet»  where  circumstanoes  conobonte 
the  testimony  of  one^  it  is  sufficient:  Derr  ▼.  OreenwtiU,  76  Fa.  Si  239; 
Grtmough  v.  Ortmough,  11  Pa.  St  489;  Rath  ▼.  Pwnd,  2  Hairing.  448; 
JtuSkmm  v.  Lt  Qrangt^  arUe,  237,  and  note. 

The  requirementa  of  the  statute  in  Illinois  are  considered  in  two  reeeot 
esses:  Doran  v.  Mullen,  78  111.  342;  Crowley  ▼.  OrowUy^  80  Id.  46a  In  the 
last  it  is  held,  that  four  things  must  concur  before  a  will  is  probated:  Hie 
will  must  be  in  writing,  and  signed  by  the  testator  or  in  his  presence  by 
some  one  under  his  direction;  it  must  be  attested  by  two  or  mors  credible 
witnesses;  two  witnesses  must  prove  that  they  saw  the  testator  sign  the  wQl 
in  their  presence,  or  that  he  acknowledged  the  same  to  be  his  act  and  deed; 
and  they  must  swear  that  they  believe  the  testator  was  of  aonnd  mind  sni 
memory,  at  the  time  of  signing  or  acknowledging  the 


Dee.  1822.]  Habysz  v.  ALBTANmni.  619 


Habyit  t;.  Albxandsb. 

[1  IUwpot.yM,  SlA.] 

Paboeep  Pioor  ov  OcurBTPMRATioy.— Where  the  ooniideimtion  eipgoned  in  » 
daed  ii  '^  love  and  affection,"  and  "  one  dollar, "  parol  proof  of  other  ml- 
vaihle  ^^fflfff'i^^tati'Oiit,  is  adnussiUe. 

IkoBEKiikS  Wnasas. — ^Amere  naked  troatee  named  in  a  deed  ii  a  oompeteni 
witaew  in  a  aoit  to  aet  aside  such  deed. 

OoanDXBAnov  aw  Bud  to  Wm.— Where  a  wife  had,  at  her  marriage,  m 
large  real  and  personal  estate,  whioh  she  allowed  her  husband  to  dispose 
ol^  npoB  his  promise  to  settle  npon  her  other  property  of  equal  valne, 
and  after  he  had  partly  oompUed  with  his  promise,  a  separation  having 
been  agreed  apon,  he  made  a  deed  for  her  benefit,  the  consideration  of 
which  was  the  excess  of  her  property  so  disposed  of  by  the  husband  over 
tiiat  settled  npon  her,  together  with  her  release  of  all  right  of  dower  in 
his  remaining  property,  and  of  all  claim  for  fntnro  support,  it  was  held 
that  the  deed  was  valid  as  against  creditors. 

UnvoBDXD  DxKD. — A  deed  not  recorded  within  the  time  prescribed  by 
statnte  ia  void  as  against  creditors;  and  for  the  pnrpoee  of  determining 
whfltiier  it  has  been  duly  reoorded,  it  will  be  presumed  to  have  been  de* 
livend  at  its  date,  unless  the  contrary  appears  by  the  record. 

Afpxai.  from  the  court  of  chancery.  The  complainant,  Har* 
yej^  a  creditor  of  William  T.  Alexander,  for  a  debt  contracted 
in  April,  1802  (the  said  Alexander  being  now  insolvent),  filed 
Lis  bill  to  set  aside  two  certain  deeds  made  by  the  said  Aiexan- 
der,  in  trust  for  his  wife,  to  John  Taliaferro,  one  of  the  defend- 
ants, dated  reepectiyely  October  10,  1802,  and  December  16, 
18M,  on  the  ground  that  the  same  were  executed  voluntarily 
and  fraudulently.  The  consideration  expressed  in  the  first 
deed  was  "  natural  love  and  affection  "  for  the  grantor's  wife, 
and  also  the  sum  of  "  one  dollar  in  hand  paid  by  the  said  John 
Taliaferro.''  It  appeared,  however,  from  the  evidence  of  the 
said  Taliaferro,  admitted  over  the  objection  of  the  complainant, 
thftt  the  said  deed  was  executed  in  part  fulfillment  of  a  promise 
previously  made  by  the  said  Alexander  to  his  wife  to  settle  upon 
W  property  equivalent  in  value  to  a  large  amount  of  real  and 
personal  estate  which  she  brought  to  him  at  her  marriage,  and 
which,  in  consideration  of  the  said  promise,  she  had  permitted 
Iiim  to  dispose  of,  and  to  apply  the  proceeds  to  his  own  use; 
thai  at  the  time  of  making  the  said  deed,  the  said  Alexander 
was  wealthy,  and  not  indebted  beyond  the  current  accounts 
TiSDal  to  men  of  his  large  income;  that  in  consideration  of  a  re- 
▼eraionary  interest  in  the  premises  granted  in  said  deed  to  the 
ton  of  the  said  Taliaferro,  he,  the  said  Taliaferro,  accepted  the 
Mid  deed  of  trust,  agreeing  to  pay  the  rent  of  six  hundred 
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ponndfl  reserved  therein  to  the  said  Alexander  and  wife,  and  to 
perform  the  trosts  therein  expressed;  that  as  a  part  of  ihe  con- 
sideration of  said  deed  he,  the  said  Taliaferro,  on  the  same  day, 
conyeyed  to  the  said  Alexander  for  his  own  life  and  that  of  his 
wife,  a  valuable  tract  of  land,  with  remainder  to  the  iasae  of 
the  said  wife,  and  had  paid  him,  the  said  Alexander,  the  far- 
ther sum  of  five  thousand  dollars,  and  had  punctually  paid  the 
rent  reserved,  etc.    It  further  appeared  that  a  large  part  of  the 
property  conveyed  by  the  said  deed,  and  also  l^  tiie  aeoond 
deed,  was,  after  the  insolvency  of  Alexander,  conveyed  \>j  the 
wife  of  the  said  Alexander  to  James  G.  Taliafeno,  for  a  full 
and  fair  consideration,  which  had  been  wholly  pftid,  the  said 
James  G.  Taliaferro  alleging  that  he  had  no  notice  of  the 
plaintiff's  claim.    It  appeared  also  that  William  Alexander  and 
John  Taliaferro  joined  in  this  deed  as  mere  nominal  parties. 
The  circumstances  in  relation  to  the  execution  of  the  deed  of 
December  16,  1804,  and  the  remaining  facts  of  the  case,  are 
stated  in  the  opinion.    The  chancellor  having  ^lamiaa^  the 
bill,  the  complainant  appealed  to  this  court.    The  grounds  of 
the  appeal  sufficiently  appear  from  the  opinion. 

Stanard,  for  the  appellant,  cited  Clark9on  v.  Banwaif,  2  P. 
Wms.  208;  Peacock  v.  Monk,  1  Yes.  128;  Maigley  v.  Bmer,  7 
Johns.  841;  Eppea  v.  Bandolph,  2  Gall.  126. 

Wickham,  for  the  appellee. 

By  Court,  Oabbll,  J.*  The  appellant,  a  judgment-creditor 
of  William  T.  Alexander,  for  a  debt  contracted  in  April,  1802, 
preferred  his  bill,  seeking  to  set  aside  as  voluntary  and  fraudu- 
lent two  deeds  executed  by  the  said  William  T.  Alexander,  one 
of  them  bearing  date  the  tenth  day  of  October,  1802,  the  other 
bearing  date  the  sixteenth  of* December,  1804.  He  furthw  eoo- 
tends  that  if  the  deeds  be  not  fraudulent,  the  last  of  them  is 
void  as  to  creditors,  not  having  been  recorded  within  the  time 
required  by  law.  The  appellees  deny  the  fraud,  and  aver  that 
both  deeds  were  executed  for  valuable  and  meritorious  con- 
sideration. And  as  to  the  deed  of  1804,  they  aver  that  althoo^ 
it  was  not  recorded  within  eight  months  from  its  date,  it  was 
recorded  within  eight  months  from  the  sealing  and  deliveiy 
thereof.  The  chancellor  dismissed  the  bill  of  the  appellant, 
who  appealed  to  this  court. 

The  deeds  will  be  separately  examined:  1.  As  to  the  deed  of 
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ihe  tentii  of  Oeiober,  1802.  The  ooneidenitioiis  ezpieeaed  in 
the  deed  are  "  natoxel  lore  end  affection/'  and  *'one  dollar.'' 

The  eomiael  for  the  iqppeUant,  ooneidering  this  deed  as  Tolnn* 
taiy  on  the  face  of  it,  contended  that  proof  of  yalnable  oonsid* 
eration  iras  inadmiiwrihle,  as  being  inconsistent  with  the  deed. 
Bnt  the  eoort  is  of  opinion  that  the  question  whether  eyidence 
inconaifltent  with  the  deed  can  be  admitted  does  not  arise  in 
tins  eanse.  This  is  not  the  case  of  a  deed  purporting  to  be  for 
good  consideration  only.  It  is  in  express  terms,  for  trainable  as 
well  as  for  good  consideration.  It  is  true  that  the  Taluable 
consideration  expressed  is  only  one  dollar.  But  one  dollar, 
Tiewed  as  a  consideration,  is  as  much  a  yaluable  consideration 
as  a  million  of  dollars.  The  real  question  is  whether  a  deed 
pmpoiting  to  be  for  "  love  and  affection/'  and  for  *'  one  dol- 
lar," and  assailed  as  being  fraudulent  as  to  creditors,  can  be 
supported  by  evidence  showing  that  in  addition  to  the  one  dol- 
lar expressed,  full  yalue  was  received  by  the  grantor.  This 
question  may  be  simplified  by  supposing  the  deed  to  have  been 
between  the  same  parties,  and  for  the  same  purposes,  and  that 
the  only  consideration  expressed  in  the  deed  was  the  sum  of  one 
dollar,  paid  by  the  grantee.  It  could  haidly  be  doubted  that 
the  evidence  would  be  admissible  in  that  case.  Indeed,  the 
pxinciple  of  the  objection  made  by  the  counsel  for  the  appd- 
hmt,  that  the  evidence  would  be  inconsistent  with  the  deed, 
does  not  apply  to  such  a  case.  It  is  believed  to  have  been  the 
practice  at  an  earlier  period,  both  in  England  and  in  this 
coontiy,  for  deeds  not  to  express  the  actual  sum,  but  a  nominal 
one  only,  and  yet  the  court  has  not  seen  a  single  case  in 
which  it  has  been  held  incompetent  to  the  party  claiming  under 
the  deed  to  aver  and  prove  the  sum  really  given. 

The  Eng  v.  The  Ihhabiiants  of  Soammonden,  8  T.  B.  474,  is 
an  auihoriiy  in  point,  showing  that  such  evidence  is  admissible. 
In  thai  case  tiie  consideration  expressed  was  twenty-eight 
pounds,  whereas  the  sum  really  given  was  thirty  pounds, 
which  it  became  necessary  to  prove.  Lord  Kenyon  said  it  was 
dear  that  the  party  might  prove  other  considerations  than  those 
expressed  in  the  deed.  The  case  of  Elopes  v.  Bandolph,  2  Call. 
125,  and  Qwxrles  v.  Lacy,  4  Mun.  251,  have  a  strong  bearing  on 
this  point.  In  the  latter  case  there  was  no  consideration  ex- 
pressed as  moving  from  the  wife,  and  only  the  consideration  of 
one  dollar  from  the  trustee.  (See  the  original  record.)  There 
can  be  no  reason  for  not  extending  the  same  rule  to  a  deed 
which,  in  addition  to  a  valuable,  states  also,  a  good  considera* 
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tion.  On  a  ^fiew  of  the  anihoxities,  this  court  is  dearlj  of  opin- 
ion that  such  evidence  is  admissible,  and  more  especiallj  whero, 
as  in  the  present  case,  the  persons  beneficially  interested  in  the 
conveyance  are  a  feme  coveri,  and  an  infant  to  whom,  in  conse- 
quence of  the  incapacities  under  wh^sh  they  labor,  greater  indul- 
gence is  extended  for  any  defects  in  points  of  form.  And  in 
estimating  the  amount  of  the  consideration,  we  are  to  take  mto 
the  estimate  every  valuable  consideration  received  by  the 
grantor.  It  is  not  necessary  that  they  should  move  from  the 
person  claiming  under  the  deed.  From  whatever  source  pro- 
ceeding, they  operate  as  legal  considerations  for  the  convey- 
ance, and  inure  to  his  benefit.  On  this  principle  we  are  to  esti- 
mate the  considerations  moving  from  John  Taliaferro,  jun.,  the 
trustee. 

But  it  is  objected,  that  the  said  John  Taliaferro,  a  witness 
relied  on  by  the  appellees  for  the  purpose  of  establishing  the 
consideration,  is  incompetent,  on  the  score  of  interest.    If  this 
objection  be  intended  to  apply  to  him  as  a  necessazy  party  to 
the  cause,  in  his  character  of  trustee,  it  is  clearly  unsustainable. 
There  can  be  no  question  that  a  naked  trustee  is  a  competent 
witness.    It  may  also  be  remarked,  as  a  general  principle,  that 
courts,  at  present,  receive  objections  to  witnesses  with  great 
caution  as  they  relate  to  their  competency;  and  that  they  incline 
to  refer  them  to  their  credibility.     It  is  alleged,  however,  that 
the  objections  in  this  case  are  too  strong  to  be  overcome;  for 
that  he  has  a  direct  interest  in  the  cause,  because  of  the  rent  of 
six  hundred  pounds  per  annum,  which,  by  the  deed  aforesaid, 
he  became  bound  to  pay;  that  the  bill  gave  him  notice  that  the 
deed  was  charged  with  fraud;  that  all  payments  made  by  him, 
since  the  bill,  were  made  in  his  own  wrong,  and  that  he  is  lia- 
ble to  a  decree  therefor  in  this  suit.    That  the  rent,  in  case  the 
deed  shall  be  set  aside,  ought  to  be  subjected  to  the  claims  of 
creditors,  the  court  does  not  deem  necessary  to  affirm  or  deny. 
But,  if  Taliaferro  shall  have  actually  paid  the  rents,  either  to 
Alexander  or  to  his  assignees,  the  court  is  of  opinion  that  the 
said  Taliaferro  ought  not,  under  the  circumstances  of  this  case, 
to  be  made  liable  therefor. 

The  institution  of  the  suit,  or  the  filing  of  the  bill  impeaching 
the  deed  of  fraud,  but  containing  no  prayer  that  he  should  not 
pay  the  rent  over,  was  not  of  itself  sufficient  to  justify  him  in 
withholding  the  rent  from  those  to  whom  he  had  contracted  to 
pay  it.  All  the  parties  interested  in  the  rent  were  before  the 
court;  and  if  the  appellant  wished  to  enjoin  the  rent  in  the  hand* 
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of  Taliaf eiTO,  the  oonrt  of  ohanoezy  was  always  open  to  him  to 
apply  for  an  order  to  that  effeet.  For  anght  ibki  appears  in 
this  eourt,  the  appellant  might  have  preferred  that  the  rent 
should  be  in  other  hands  than  those  of  John  Taliaferro.  His 
failure  to  obtain  from  the  chaneellor  saeh  an  order  as  has  been 
mentioned,  especially  when  his  bill  was  silent  on  the  snbject, 
left  John  Taliaferro  at  liberty  to  pay  the  rent  to  those  who, 
under  the  deed,  were  entitled  to  receive  it.  And  this  renuurk 
applies  with  eqnal  force  to  that  portion  of  the  rent  to  which 
James  G.  Taliaferro  became  entitled,  and  which  he  released  in 
ooDseqnence  of  a  surrender  to  him  of  a  portion  of  the  property 
on  which  the  rent  was  reserved.  It  is  not  charged  in  this  bill, 
Dor  established  by  proof,  that  there  was  any  frand  practiced  by 
Taliaferro  in  obtaining  the  lease,  nor  that  the  rent  was  inade* 
quate.  The  reverse  as  to  the  rent  is  positively  proved.  In  fine, 
die  conrt  does  not  perceive  the  weight  of  any  of  the  objections 
to  the  competency  of  this  witness. 

John  Taliaferro  being  thns  decided  to  be  a  competent  witness, 
is  he  credible?  This  is  a  question  which  the  conrt  is  not  dis* 
posed  to  argne.  We  donbt  not  that  the  counsel  for  the  appeU 
lant,  in  the  freedom  and  severity  of  his  remarks  on  this  topic, 
was  urged  by  a  sense  of  duty  to  his  client,  and  actuated  by  a 
sbong  conviction  that  he  was  supported  by  the  record.  The 
view,  however,  which  we  have  taken  of  the  circumstances  touch* 
rng  this  point,  is  very  different  from  that  which  presented  itself 
to  the  appellant's  counsel.  We  have  examined  the  record 
patiently  and  minutely,  and  we  have  not  seen  that  John  Taliaferro 
has  done  anything  that,  considering  the  relation  in  which  he 
stood  to  the  parties,  he  ought  not  to  have  done.  We  perceive 
nothing  that  is  calculated  to  cast  a  shade  on  his  character; 
nothing  to  impeach  his  conduct  as  a  man,  or  his  credit  as  a 
witness. 

The  conrt  is  of  opinion  that  the  testimony  in  the  cause  shows 
that  Alexander  received  valuable  consideration,  full  and  ade- 
quate, for  all  the  property  conveyed  by  the  deed  of  the  tenth  of 
October,  1802;  and  that  that  deed,  therefore,  stands  discharged 
from  every  imputation  of  fraud. 

2.  As  to  the  deed  bearing  date  the  sixteenth  of  December, 
18M.  The  considerations  expressed  are  ''natural  love  and 
afieetion,"  and  "  five  pounds.''  What  has  been  said,  therefore, 
with  respect  to  the  deed  of  1802,  as  to  the  propriety  of  admit- 
ting proof  of  further  consideration  than  that  expressed,  applies 
with  equal  force  to  the  deed  of  1804.    The  considerations 
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proved  are  fhe  release  of  Mrs.  Alexander's  right  to  all  fatme 
support  from  her  husband,  and  the  relinqnishment  of  her  right 
of  dower  in  all  her  husband's  real  estate,  and  the  excess  of  the 
value  of  the  property,  which  Mrs*  Alexander  once  held,  but 
which  was  sold  by  Alexander,  over  the  value  of  the  property 
previously  settled  on  her;  a  portion  of  this  property,  however, 
being  personal,  had  by  the  marriage  become  Alexander's,  sob- 
ject  to  his  disposal  and  liable  for  his  debts;  it  ought  ther^ore, 
to  be  excluded  in  estimating  the  amount  of  the  valuable  consid- 
eration of  the  deed  of  1804.  And  even  when  exduded,  the 
court  is  by  no  means  certain  that  the  valuable  consideEation  was 
not  full  and  adequate. 

Admit,  however,  that  they  were  not  full  and  adequate,  it  wiU 
not  necessarily  follow  that  the  deed  was  nuda  fide^  and  frandn- 
lent  as  to  creditors;  although  the  personal  property  brought  by 
Mrs.  Alexander  to  her  husband,  and  sold  by  him,  can  form  no 
part  of  the  valuable  consideration  of  a  deed  settling  other  prop- 
erty on  her,  yet  it  may  and  ought  to  be  taken  into  view  as  a 
meritorious  consideration  of  such  deed;  and  the  deed  will  be 
supported  or  set  aside  according  to  circumstances. 

What  are  the  circumstances  of  this  case?    It  appeazs  that 
Alexander,  at  the  time  of  his  marriage,  was  possessed  of  a 
magnificent  estate.    His  wife  brought  him  another,  not  much 
inferior.    It  appears  that  he  was  extravagant  and  prodigal  in 
the  extreme.    To  supply  the  demands  of  this  prodigality ,  a  sale 
of  property  became  necessary.    The  personal  property'acquired 
by  his  marriage,  he  had  a  right  to  seU;  and  he  did  sell  much  of 
it.    He  prevailed  on  her  moreovei:  to  consent  to  his  selling  the 
whole  of  her  real  estate,  and  she  conveyed  it  accordingly; 
stipulating,  however,  that  he  should  settle  other  lands  upon  her 
of  equal  value.    He  promised  moreover  to  nuJce  a  similar  set- 
tlement of  other  property  equal  in  value  to  the  personal  prop- 
erty which  he  had  got  by  her,  and  which  he  had  sold.    These 
promises  were  partly  performed  by  the  deed  of  1802,  hereto- 
fore examined.    In  the  latter  part  of  the  year  1804,  he  had  be- 
come so  intemperate  in  his  habits,  that  his  wife  could  no  longer 
live  with  him,  and  she  resolved  on  a  final  separation  from  lum. 
This  resolution  received  the  concurrence  of  Alexander  himself. 
In  contemplation  of  this  event,  Mrs.  Alexander  agreed,  as  be- 
fore stated,  to  relinquish  all  claim  on  him  for  future  support 
and  to  relinquish  her  claim  of  dower  in  his  real  estate;  in  con* 
sideration  whereof,  and  of  former  promises  made  by  him  in 
relation  to  her  personal  property  sold  by  him  as  aforesaid. 
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Alexander  agreed  to  oonr^^  and  did  oonrey,  for  her  benefit, 
{be  property  embraced  by  the  deed  of  1804,  which  property, 
m  addition  to  that  conveyed  by  the  deed  of  1802,  is  proved  to 
he  of  leas  Talne  than  the  property,  real  and  personal,  which 
had  been  held  by  lbs.  Alexander  in  her  own  right,  and  which 
bad  been  sold  by  her  hneband. 

There  is  no  proof  in  the  oaose  that  at  that  time,  or  eren  as 
late  as  the  last  of  April,  or  first  of  May,  1805,  Alexander  waa 
mnch  inTolyed  in  debt.  It  is  not  pretended  that  at  that  time 
be  waa  otherwise  than  solvent.  There  is,  on  the  contrary, 
posttiTe  proof  that  at  that  time,  viz. :  in  April  or  May,  1805,  he 
was  not  materially  indebted;  and  that  exdnsiTe  of  the  prop- 
erty  conTeyed  by  the  said  deed,  and  exdnsive  of  as  much  more 
as  would  be  sofficient  to  pay  all  his  debts,  he  was  worth  a  large 
estate.  It  is  also  proved  by  John  S.  Welford  that  after  the 
first  of  May,  1805,  he  made  a  deed  of  gift  to  McFarlane  and 
wife  of  ground  rent  in  the  town  of  Alexandria,  amounting  to 
about  one  hundred  and  fifty  pounds  for  ever.  The  said  John 
8.  Welford,  who  had  long  acted  as  general  agent  of  Alexander, 
and  who  declares  himself  well  acquainted,  in  consequence  of 
that  agency,  with  his  situation,  expressly  proves  him  to  have 
been  solvent  as  late  as  the  month  of  February,  1806,  when  his 
agency  terminated;  and  moreover  declares  his  belief  that  if  the 
daim  of  the  appellant  had  been  presented  to  him  at  any  time 
during  his  agency  (which  agency  was  general  and  notorious  in 
Fredericksburg  and  in  Alexandria  and  their  vicinities),  satis- 
factory arrangements  would  have  been  made  for  its  discharge. 
It  is  proved,  also,  that  Mrs.  Alexander  did  not  permit  Alexander 
to  incur  any  further  expense  for  her  support,  and  that  she  re« 
Mnquished,  whenever  required,  her  claim  of  dower  to  his  real 
«state.  Under  all  these  droumstances,  this  court  is  not  satia* 
iled,  as  at  present  advised,  that  the  said  deed  ought  to  be  set 
aside  as  fraudulent,  even  as  to  a  prior  creditor  of  the  said  Alex* 
ander;  and  even,  although  a  part  of  the  consideration  of  that 
deed  may  not  have  been  valuable,  but  meritorious  only.  But 
on  this  point  the  court  gives  no  opinion. 

But  it  is  alleged,  that  the  said  deed  has  not  been  recorded 
within  the  time  required  by  law,  and  that  therefore  although 
not  fraudulent,  it  is  void  as  to  creditors.  The  deed  is  an  ex- 
bibit  in  the  cause.  It  bears  date  the  sixteenth  of  December, 
1804,  and  it  appears  by  the  certificate  of  the  clerk,  that  it  was 
not  proved  till  the  fifth  day  of  September,  1805.  It  does  not 
appear  that  the  witnesses  proved  this  deed  otherwise  than  in 
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the  usual  form;  it  does  not  appear  that  thej  proyed  it  other- 
mse  than  as  a  deed  sealed  and  delivered  on  the  daj  on  which 
it  bears  date.  Looking^  no  farther  than  to  the  certificate  of  the 
derk,  we  should  be  bound  to  say  that  it  was  not  proyed  and  re- 
corded within  the  time  required  by  law.  But  it  is  ayerred  bj 
the  appellees,  that  the  deed,  although  dated  on  the  sixteenth 
day  of  December,  1804,  was  not  in  fact  sealed  and  deliyered  till 
April  or  May,  1805;  and  they  haye  taken  depositions  to  prove 
the  fact.  It  is  contended,  howeyer,  for  the  appellant,  that  whai- 
eyer  may  have  been  the  time  of  the  sealing  and  deliyeiy,  yet 
if  the  deed  bears  date  more  than  eight  months  before  the  time 
of  proving  it,  and  the  record  does  not  show  that  the  witnesses 
proving  the  deed,  proved  that  it  was  sealed  and  delivered  within 
eight  months  before  the  time  when  it  is  fully  proyed  and 
lodged  to  be  recorded,  it  has  no  validity  as  a  recorded  deed, 
against  a  creditor. 

This  is  a  question  of  great  importance,  and  the  court  has 
found  it  one  of  some  difficaliy.  Itsr  solution  depends  on  the 
sound  construction  of  an  act  of  assembly  prescribing  a  general 
regulation,  juris  posiiivi,  merely.  In  such  cases,  the  court  has 
nothing  to  do  with  the  hardship  of  the  case,  or  even  with  the 
principles  of  abstract  justice.  It  is  a  great  hardship  to  the  indi- 
vidual, that  a  fair  purchaser  of  lands,  for  valuable  oonsiderstion, 
shall  lose  the  benefit  of  his  purchase,  because  of  unayoidaUe 
accidents  preventing  the  attendance  of  his  witnesses  to  prove 
his  deed  in  the  required  time.  Yet  the  case  has  frequently  hap- 
pened; and  should  the  party  complain  of  hardship,  he  would 
receive  for  answer,  ita  lexBoriptaest,  The  object  of  the  legisla- 
ture was  to  prescribe  a  general  regulation,  and  to  establish  a 
criterion  by  which  we  may  know,  with  greater  certainty,  who 
are  the  real  owners  of  lands  and  tenements.  For  that  purpose, 
the  act  of  assembly,  under  which  this  deed  was  recorded, 
directs,  that  all  conveyances  of  such  property  shall  be  by  writ- 
ing, sealed  and  delivered;  and  declares,  that  such  conveyance 
shall  not  be  good  against  a  subsequent  purchaser  without  notice, 
nor  against  any  creditor,  unless  acknowledged  or  proved  ac- 
cording to  law,  and  recorded  within  eight  months  from  the 
sealing  and  delivery  thereof. 

And  as  to  all  deeds  of  trust  and  mortgages  whatsoever,  they 
are  declared  to  be  void  as  to  all  creditors,  and  subsequent  par- 
chasers,  unless  they  shall  be  acknowledged  and  recorded  as 
aforesaid.  A  deed,  it  is  admitted,  takes  effect  from  its  deliveiys 
and  not  from  its  date.    The  policy  of  the  law,  therefore  (the 
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giYiBg  infonnation  as  to  the  situation  of  the  title  to  lands), 
would  seem  to  require,  that  the  time  of  deliyeiy  shall  appear 
on  the  record.  For  how  otherwise,  can  creditors,  or  others, 
know  who  are  the  real  owners  of  land. 

If  a  deed  has  a  date,  the  law  intends  it  to  have  been  deliyered 
at  the  date:  2  Inst.  674.    When,  therefore,  a  deed  haying  a 
date,  is  proved  by  witnesses  who  say  nothing  as  to  the  time  of 
deliTery,   and  is  thereupon  recorded,  it  stands  recorded  as  a 
deed  proved  to  have  been  delivered  at  its  date;  and  if  that  date 
be  more  than  eight  months  before  it  is  lodged  to  be  recorded, 
&.e  deed  although  spread  upon  the  record,  is  shown  by  the 
record  itself  not  to  hare  been  recorded  according  to  law;  and 
is,  therefore,  not  good  as  a  recorded  deed.    It  has  been  held  in 
England  that  although  a  stranger  is  not  concluded  by  an  en- 
rollment, but  may  aver  that  the  deed  was  delivered  at  a  day 
different  from  that  which  the  enrollment  purports,  yet  that  the 
parties  are  concluded,  and  shall  not  be  permitted  to  aver  that 
a  deed  was  deliTered  at  a  day  since  date;  for,  by  the  same  rea- 
son it  might  be  averred,  that  it  was  neyer  delivered:  Oomyn's 
Dig.  2  vol.,  pp.  66,  67,  referring  to  Layel's  Be.  91;  1  Leo.  183; 
2  Leo.  122;  and  Ow.  138.    It  is  not  necessary  to  decide  that 
principle  in  this  cause,  and  the  court,  accordingly,  does  not 
dedde  it.     We  mean  to  go  no  further  than  this  to  decide  that  a 
deed  not  lodged  to  be  recorded  until  eight  months  after  its 
date,  and  not  proved  by  the  witnesses,  on  whose  testimony  it 
^vaa  recorded,  to  have  been  sealed  and  delivered  within  eight 
months  before  it  was  recorded,  is  not  good  as  a  recorded  deed. 
On  this  ground,  we  are  of  opinion,  that  the  deed  in  the  record 
mentioned,  bearing  date  the  sixteenth  December,  1804,  is  void 
aa  to  the  appellant.     The  decree  of  the  chancellor,  is  therefore 
reyersed  so  far  as  it  dismissed  the  bill  as  to  that  deed,  and  is 
afSrmed  as  to  the  residue;  and  the  cause  is  remanded,  etc. 

The  court  is  of  opinion  that  the  deed  of  the  tenth  October, 
1802,  was  executed  bona  fide  for  full,  adequate,  and  valuable 
consideration,  and  stands  discharged  from  every  imputation  of 
fraud.  The  court  is  farther  of  opinion  that  the  deed  of  the 
sizteenth  December,  1804,  was  executed  bona  fide,  for  consid- 
erations valuable  and  meritorious,  without  any  intention  to  de- 
fraud creditors;  but  the  court  is  of  opinion  that  the  said  deed, 
not  haying  been  recorded  within  the  time  required  by  law,  is  void 
as  to  the  appellant,  a  creditor  of  the  grantor,  Wm.  T.  Alexan- 
der. So  much  of  the  decree,  therefore,  as  is  in  conflict  with 
ibis  opinion,  is  reversed,  with  costs,  and  the  residue  thereof  is 
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affirmed;  and  the  cause  is  remanded  for  farther  proceedings 
to  be  had  therein,  according  to  the  principles  now  declared. 


Cited  In  IknOt  t.  2Xh^  25  Gntt  590^  to  the  point  that  ooarte  of  equ^ 
are  Inclined  to  look  irith  much  indolgenoe  upon  eettlemanti  made  in  good 
faith  upon  wiveo^  in  conndeiation  of  the  reUnquahment  of  dower,  or  other 
property  righto  by  them.  It  waa  there  held  that  if  anoh  a  aettleiiMBtia  fond 
to  be  exoeaaiTe,  the  court  will  not  ordinarily  aet  it  aaide^  but  will  radnee  it 
to  a  fair  and  jnst  oompenaation  for  iHiat  the  wife  had  parted  with,  and  tUi 
principle  waa  applied  in  that  caae^  In  Doe  v.  Clam,  I  ifAT.<>M>^  288»  the 
principal  caae  is  referred  to  aa  holding  aomewhat  different  doctrine  aa  to  tiM 
neceoaity  of  the  recording  of  deeda  and  other  Jnatnmienta  within  tiw 
ntory  time. 

Aa  to  proof  of  conaideration,  the  daoiaion  ia  In  hannony  with 
ties:  See  note  to  ^SScftamerAora  t.  Vamderhqfdem,  8  Am.  Deo.  90L 


GbOUOH  V.  PURYBAB. 

[iBAnMUi;968.] 

DowxB  nr  OouUi  Lajiim.— Itlanotwaateforatenantindowwof  ooallaBda 
to  take  ooal  to  any  extent  from  a  mine  already  opened^  or  to  aiak  new 
ahafta  Into  the  aame  reina,  or  to  penetrate  thxooj^  a  aeam  already  cpaed 
and  dig  into  one  lying  under  il 

Apvbaii  from  an  order  of  the  chancellor  dissolTing  an  injonc- 
tion  obtained  by  the  plaintiff  against  the  defendants.  The  facts 
were:  The  plaintiff  having  pnrchased  the  interest  of  the  heirs 
at  law  of  John  Ellis  in  certain  lands  assigned  to  the  widow  of 
the  said  Ellis  as  dower,  upon  which  there  was  a  mine  of  ooal 
which  had  been  worked  to  a  small  extent  by  the  hosband,  filed 
his  bill  and  obtained  an  injunction  against  the  said  widow,  now 
intermarried  with  Puryear,  defendant,  and  against  McBae  and 
Dorrington,  who  had  obtained  a  lease  of  the  dower  land,  r&* 
straining  the  said  defendants  from  opening  and  working  new 
pits  and  shafts  upon  said  land,  wasting  the  coal,  it  appearing 
that  the  said  McBae  and  Dorrington  were  jureparing  to  work 
the  mine  upon  an  extensile  scale.  McBae  and  Dorrington  filed 
an  answer,  after  the  granting  of  the  injunction,  admitting  that 
they  were  proceeding  to  take  coal  from  the  mine  opened  bj  the 
said  John  Ellis,  and  that  for  that  puxpose  they  meant  to  aink 
shafts,  etc.,  claiming  that  as  the  lessees  and  repreeentatires  of 
the  widow  they  were  authorized  to  take  coal  from  the  said  mine 
without  stint;  and  that  it  is  not  waste  to  sink  shafts  or  to  por- 
sue  the  coal  belonging  to  the  said  mine,  in  CTezy  direction,  and 
to  every  extent  they  may  think  proper  to  obtain  the  coal;  thej 
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admitted  also  that  they  were  working  a  certain  shaft  opened 
after  the  death  of  Ellis  by  Puryear,  claiming  the  right  to  do  so, 
and  asserting  their  belief  that  all  the  coal  on  the  dower  land 
was  part  of  the  same  mine  (they  having  no  reason  to  believe 
that  there  was  any  other  or  distinct  body  of  coal),  and  that  the 
shaft  on  which  they  were  working  passed  through  the  seam  or 
vein  opened  by  the  said  John  Ellis  in  his  life-time,  and  npon 
prindplee  of  law  and  common  sense,  a  mine  once  opened  is 
regarded  ereiywhere,  and  that  coal  land  being  usuaUy  barren 
and  sterile^  to  deprive  the  dowress  of  the  free  use  of  its  mines, 
would  be  to  take  away  all  benefit  of  the  endowment.  The 
answer  of  Pnryear  and  wife  was  to  the  same  effect. 

Upon  motion  of  the  defendants,  the  chancellor  dissolved  the 
injunction;  being  of  opinion  that  the  two  seams  or  strata  of 
eoal  are  proved  to  be  connected  by  a  substance  of  slate  and 
coal  thionc^hoat,  and  should  be  reguded  as  forming  the  same 
mine,  aoocnnding  to  the  understanding  of  the  colliers  in  Eng- 
land and  Scotland  in  like  cases;  and  if  so,  the  tenant  for  life, 
in  right  of  her  dower,  might,  upon  common  law  principles, 
woik  the  old  shaft  to  every  reasonable  purpose,  without  stint; 
and  upon  the  same  principles,  she  might  open  new  pits  or 
shafts  for  that  purpose. 

From  the  order  dissolving  the  injunction,  the  plaintiff  ap» 
pealed. 

Stanard,  tor  the  appellant,  contended:  1.  That  upon  common 
law  pnneiplee,  the  vridow  of  Ellis  and  her  lessees  should  be 
limited  to  the  same  use  of  the  mine  which  Ellis  made  of  it  in 
hia  life-time,  citing  Oo.  Lit.  64,  56;  2.  That  she  should  not 
be  pennitted,  either  personally  or  through  her  lessees,  to  open 
or  work  any  new  veins,  which  it  was  contended  they  were  doing, 
the  two  veins  being  separated  by  a  stratum  of  slate,  since  mine 
and  vein  were  synonomous  terms,  the  former  word  applying 
simply  to  the  stratum  of  coal  which  has  been  opened,  citing 
SUniffhion  ▼.  Lee,  1  Taun.  402. 

CaU,  Nicholas  and  WiciMm,  for  the  appellees,  contended  that 
the  word  mine  included  the  whole  body  or  mass  of  coal  con- 
tained in  the  land  in  question,  and  that  it  was  not  synonomous 
with  **  seam,''  and  that  the  appellees  were  entitled  to  the  free 
Qse  of  the  mine  to  its  fullest  extent,  citing  Olavering  v.  Claver* 
ing,  2  P.  Wms.  888;  Findlay  v.  Smith,  6  Munf.  134  [8  Am. 
Dec.  738].  They  contended  further  that  the  opening  of  new 
shafts  was  a  benefit  to  the  reversioner. 

Am-Dbo.  Vol..: 
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TT.  Bay,  jun.,  in  reply,  dted  GibBm  ▼.  SmUk,  2  AOl  183,  to 
show  that  unlimited  working  injures  a  mine,  and  oonaeqnenilj 
the  reTersion. 

By  Court,  Bbooxb,  J.    The  decree  should  be  affirmed. 

Gbien,  J.,  did  not  ait  in  this  cause. 


Chowning  v.  Cox. 

(1  fiAMDOLV^  806.] 

Dbd  or  Teubt  ab  Mobtoaob. — ^Where  a  oooTByaooe  of  real  aiteks  ia  and* 
by  a  debtor  to  bis  oreditor  in  tmst to  satiitythe debt  oatof  thapfooeedii 
it  will  be  oonstnied  a  mortgage,  to  which  the  right  of  redemption  it 
incident;  but  if  a  sale  is  made  under  the  deed,  relief  will  not  ba  granted 
against  saoh  sale,  unless  the  purchaser  is  made  a  party  to  the  sail 

Appeal  from  the  court  of  chancery. 

The  facts  were:  On  the  eighteenth  day  of  NoTember,  1803, 
an  agreement  was  made  between  Chowning,  the  complainant, 
and  Elizabeth  Thompson,  one  of  the  defendants,  for  the  sale 
and  conveyance  by  the  latter  to  the  former  of  a  certain  tract  of 
land  for  eight  hundred  and  seTenty-BUL  pounds,  a  part  of  the 
consideration  being  that  the  said  Chowning  was  to  pay  a  certain 
debt  of  one  thousand  five  hundred  dollars  due  from  the  said  Eliza- 
beth Thompson  to  Peter  Coz,  the  other  defendant,  secured  by 
a  deed  of  trust  of  the  same  land  made  by  the  said  Elizabeth 
Thompson  to  the  said  Cox,  dated  August  8,  1801,  the  con- 
dition of  said  deed  being  that  the  said  Cox  should  hold  the 
said  land  in  trust  to  secure  the  payment  of  the  aaid  debt.    The 
complainant,  howeyer,  alleged  that  at  the  time  of  ^^^^g  said 
agreement    he    understood   the    said    deed    of    trust   to   he 
a    mortgage,    and    nothing    more.      Chowning    went    into 
possession    of    the   land    under   his    agreement,    and    after 
having  paid  three   hundred   pounds  eight  shillings  of  the 
said  debt  due  to  Cox  he  was  informed  in  1806  that  the  title  of 
Elizabeth  Thompson  to  the  premises  was  doubtful,  whereupon  he 
filed  a  bill  and  obtained  an  injunction  against  the  said  Elizaheth 
Thompson,  Peter  Cox,  and  another  person,  who  claimed  title 
to  part  of  the  premises.    This  injunction  was  afterwards  dis- 
solved, and  the  said  Cox  then  proceeded  to  make  sale  of  the 
premises  under  the  deed  of  trust  to  satisfy  an  unpaid  balance 
on  the  debt  secured  thereby.    At  this  sale  one  Taylor  purchased 
the  land,  for  six  hundred  and  twenty-six  pounds,  whereupon 
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Chowning  oommenced  this  suit  against  Oox  and 

Thompson,  to  have  the  said  deed  of  trust  declared  a  mortgage, 

becaoae  no  one  was  named  therein  as  trustee  to  act  impartiallj 

between  the  debtor  and  creditor,  and  the  trust  was  uncertain 

and  equivocal,  there  being  no  covenant  in  the  deed  on  the  part 

of  Cox,  to  receive  payment  from  the  grantor  and  release  or  re- 

convej  the  premises;  and  the  complainant  asks  that  the  sale  be 

set  aside  and  he  be  admitted  to  redeem,  etc.     At  the  hearing 

before  the  chancellor,  both  defendants  having  duly  answered,  it 

^was  ascertained  that  the  unpaid  balance  of  the  debt  to  Oox  was 

two  hundred  and  seventy-two  pounds  thirteen  shillings  and 

eight  pence.     The  chancellor  decreed  that  the  complainant's  bill, 

so  far  as  it  prayed  relief  against  the  said  sale,  be  dismissed; 

that  he  and  his  heirs  be  forever  barred  of  any  claim  to  the  said 

premises;  that  out  of  the  purchase-money  received  at  said  sale 

the  aaid  Cox  retain  the  balance  due  him;  that  he  pay  to  the 

complainant  two  hundred  and  fifty-three  pounds  sixteen  shil* 

lings  and  three  pence,  with  interest  from  the  twenty-ninth  day 

of  May,  1812;  and  that  he  pay  to  Elizabeth  Thompson  one 

hundred  and  twenty  pounds,  with  interest  from  January  1, 

1804,  he  having  already  paid  her  four  hundred  dollars  since  the 

sale.    From  this  decree  Chowning  appealed. 

Wickham^  for  the  appellant. 

IieigA,  for  the  appellee. 

By  Court,  Cabell,  J.  This  case  presents  the  general  ques^ 
tions,  whether  a  deed  executed  by  a  debtor,  conveying  land  t6 
his  creditor,  and  purporting  to  constitute  him  the  trustee  for 
selling  the  land,  and  applying  the  proceeds  of  sale  to  the  pay- 
ment of  the  debt  due  to  himself,  can  be  regarded  otherwise  than 
as  a  mere  mortgage,  to  which  the  right  of  redemption  is  inci- 
dent; or,  in  other  words,  whether  a  creditor  thus  constituted  a 
trustee  can,  by  the  mere  authority  derived  from  the  deed,  and 
without  resort  to  a  court  of  equity,  sell  the  lands  so  as  to  bar 
the  rights  of  the  debtor,  and  those  claiming  under  him. 

Where  a  third  person,  disinterested  and  indifferent  between 
the  parties,  is  constituted  the  trustee,  it  cannot  now  be  ques- 
tioned that  he  possesses  the  powers  claimed  for  the  creditors  in 
this  case.  We  do  not  mean  to  insinuate  that  the  court  bas  gone 
too  far  in  confirming  these  powers,  and  in  sanctioning  the  sum- 
mary proceedings  to  which  tbey  give  rise;  but  we  are  of  opinion 
that  it  bas  gone  far  enou^^b;  that  it  bas  gone  as  far  as  the  pur- 
poses of  convenience  and  justice  require;  and  that  it  cannot  ge 
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farther  without  opening  a  door  to  fraud  and  oppreeaion.  Al- 
though there  is  no  decision  which  bears  expresslj  on  the  point 
before  us,  yet  the  principles  frequently  declared  in  relation  to 
the  powers  and  duties  of  trustees  in  general,  are  utterly  incom- 
patible with  the  due  exercise  of  those  powers  and  duties  bj  the 
creditor. 

Some  of  these  principles  will  be  found  declared  in  the  case 
of  Lane  y.  lidbal,  Gilmer,  130.    It  is  there  said  among  other 
things,  that  a  trustee,  in  a  deed  of  trust,  is  to  be  considered  as 
the  agent  of  both  parties;  and  that  he  ought  to  act  impartially 
between  them,  etc.     It  is  surely  not  necessary  for  the  purpose 
now  before  us,  to  proceed  further  in  the  enumeration.     It  must 
frequently  happen,  that  the  time,  the  place  and  the  manner  of 
selling,  will  present  questions  of  serious  difficulfy  and  of  great 
importance  to  the  parties.    The  sum  really  due  at  the  time  of 
sale  may  also  admit  of  much  controyersy.    On  all  these  points, 
as  well  as  many  others  that  might  be  mentioned,  the  interests 
of  the  parties  may  be,  and  frequently  are,  at  direct  yaxiance; 
and  to  refer  them,  for  adjustment,  to  the  will  of  one  party  only 
would  be  contrary  to  the  clearest  principles  of  natural  justice. 
That  any  man  should  execute  a  deed  conferring  such  powers, 
with  a  belief  that  the  deed  will  be  obligatory  on  him,  affords 
another  proof  of  the  maxim  that  the  borrower  is  a  slaye  to  the 
lender.    This  is  one  of  those  cases  in  which  it  becomes  neces- 
sazy  to  protect  men  from  the  effects  of  their  own  folly  or  impni- 
dence. 

We  are  all,  therefore,  of  opinion  that  the  deed  in  the  record 
mentioned,  did  not  giye  the  power  to  sell  the  lands  so  as  to 
bar  the  light  of  redemption. 

In  pronouncing  this  opinion,  we  wish  to  be  understood  as 
confining  ourselves  to  the  case  before  the  court,  which  is  a  case 
of  real  property.  How  far  the  same  principle  may  or  may  not 
be  applicable  to  a  case  of  personal  property,  we  wish  to  be 
understood  as  giving  no  intimation.  On  these  principles,  if 
there  were  no  other  persons  than  the  debtor  and  creditor  in- 
terested in  this  controvert,  the  court  would  not  only  reverse 
the  decree,  but  provide  for  a  sale  under  the  directions  of  the 
court  of  chancery.  But  the  person  who  purchased  under  the 
former  sale,  and  who  has  the  legal  title,  has  not  been  made 
a  party.  Had  he  been  before  the  court,  he  might  hare 
given  a  different  aspect  to  the  cause.  He  might  have  shown 
that  although  the  sale  cannot  be  justified  on  the  sole  gronnd  of 
the  powers  derived  from  the  deed,  yet  it  ought  to  be  oonfinned 
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in  bis  faTOTy  in  oonaeqnenoe  of  the  sabfloqneiit  ftots  of  fhs  ap- 
peDani.  He  ought,  therefore,  to  have  been  a  partj;  and  the 
chancellor  erred  in  pronoaneing  a  final  decree,  withoat  afford- 
iDg  an  opportunity  to  bring  him  before  the  court. 

It  18  proper  to  obeerre  that  if  the  decree  were  free  from  the 
objection  aforesaid,  we  should  BtUl  haye  to  reverse  it  for  error 
against  the  appellee.  Cox.  The  decree  is  erroneous,  even  on 
the  principles  on  which  it  professes  to  proceed.  The  land  sold 
for  six  hnndred  and  twentynaix  pounds,  there  was  due  to  Cox 
the  sum  of  three  hundred  and  seventy-two  pounds  and  three 
shillings  and  nine  pence,  which  he  is  directed  to  retain.  Of 
eomBe,  he  ought  not  to  haye  been  subjected  to  pay  more  than 
the  balance,  viz. :  two  hundred  and  fifty-three  pounds  sixteen 
ahillingB  and  three  pence.  Yet  he  is  decreed  to  pay  that 
balance  to  the  appellant,  and  the  further  sum  of  one  hundred 
and  twenty  pounds  to  the  appellee,  Thompson,  with  interest 
from  January,  1804. 

The  decree  is,  therefore,  reyersed,  and  the  cause  remanded 
far  further  proceedings,  pursuant  to  the  principles  now  declared. 

» 

BaooKB,  J.  9  was  absent  from  indisposition. 


Tazewell  v.  Smith. 

[1  BAMDOLWm,  SIS.] 

UvniR  Wnx.— Where  »  testator  direota  hia  real  eateta 
to  be  aold,  and  the  money  arising  therefrom  to  he  paid  to  fHfffliW 
peiaoDa,  the  interest  of  the  legatees  is  a  vested  one,  as  mnoh  as  if  the 
land  itself  had  been  deyised,  although  the  executor  may  have  a  disore- 
tion  aa  to  the  time  of  selling,  and  although  the  estate  to  he  sold  is  only 
arsmainder. 

iDOf— DsATH  or  Dbvxbkb.— The  death  of  the  devisee  of  snoh  vested  interest^ 
hefore  sale,  will  not  defeat  the  interest^  unless  so  provided  in  the  wilL 

Lon>  GoHsmxBKD  ab  Monxt. — ^Where  land  is  direot^  to  he  sold;  equity 
will  treat  it  as  money,  unless  some  one,  having  a  right  so  to  do,  elect  to 
tikke  it  aa  land. 

AsPKAi*  from  the  court  of  chancery,  in  a  suit  originally 
hrought  by  Larkin  Smith  and  Sophia  Ann,  his  wife,  against  the 
executor  and  heirs  at  law  of  Benjamin  Taliaferro,  to  recover  a 
portion  of  the  estate  of  the  said  Taliaferro.  The  facts  were: 
The  estate  in  question  was  the  undiyided  half  of  an  estate 
formerly  owned  by  Bichard  Taliaferro,  the  father  of  Benjamin, 
who  devised  the  same  to  his  wife  Bebecca,  during  her  widow- 
hood; to  be  divided,   upon  her  death  or  marriage,  equaUy 
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between  his  sons  Benjamin  and  Robert.    Benjamin 
having  intermarried  with  the  complainant,  Sophia  Ann,  died 
leaving  two  infant  children,  Richard  Henry  and  Henry  T.    By 
his  will,  after  providing  for  his  wife,  he  directed  his  executors 
(the  said  Sophia  Ann  and  Littleton  W.  Tazewell,  defendant, 
the  latter  of  whom  alone  acted  as  executor,)  to  sell  the  residue 
of  his  estate  '*  of  what  nature  or  kind  soever,  whether  in  pos- 
session, remainder  or  reversion,  at  any  time  and  in  any  manner 
he  or  they  shall  think  proper/'   The  will  then  proceeded:  "And 
it  is  my  will  and  desire,  that  the  money  arising  from  the  sale 
of  my  property  above  spoken  of  (after  payment  of  my  just  debts,) 
may  be  laid  out  by  my  executors,  or  such  of  them  as  shall  act, 
in  any  manner  they  may  think  most  advisable,  so  as  to  produce 
a  certain  annual  income;  and  it  is  my  will  and  desire  that  this 
annual  income  may  be  equally  divided  between  my  two  sons, 
Richard  Henry  and  Henry  Taliaferro,  each  and  every  year, 
until  either  of  my  said  sons  attains  the  age  of  twenty-one  years, 
or  marries,  at  which  time  I  desire  that  one  moiety  of  the  prin- 
cipal may  be  assigned  and  transferred  to  him-,  in  like  manner 
as  the  other  moiety  is  given  to  his  brother;  but  should  either 
of  my  said  sons  die  before  he  attains  the  age  of  twenty-one, 
or  marries,  then  it  is  my  will  and  desire  that  the  other  should 
succeed  to  his  proportion." 

Richard  Heniy  and  Heniy  Taliaferro  both  died  under  age  and 
unmarried,  in  the  life-time  of  Rebecca  Taliaferro,  the  widow  of 
Richard  Taliaferro,  who  was  in  possession  of  the  estate,  and 
who  died  shortly  before  the  commencement  of  this  suit,  with- 
out having  married  a  second  time.  No  partition  was  ever  made 
between  Benjamin  and  Robert  Taliaferro  or  their  heirs,  nor  did 
the  executors  of  Benjamin  ever  execute  the  power  of  sale  con- 
tained in  his  will. 

Sophia  Ann  having  intermarried  vrith  TrftrVin  Smith,  claimed 
the  estate  as  heir  at  law  of  her  deceased  children,  Richard 
Henry  and  Henry  Taliafero.  The  complainants  claimed  that  as 
they  alone  were  entitled  to  the  proceeds  of  the  estate,  in  case  it 
had  been  sold  under  the  will,  they  had  a  right  to  elect  to  take  it 
as  land,  and  discharge  the  executor  from  the  duty  of  selling' 
They  therefore  asked  that  Tazewell,  the  executor,  be  directed  to 
deliver  up  the  estate  to  them,  and  to  release  all  right,  title  and 
interest  in  the  same. 

Tazewell,  the  executor,  in  his  answer,  alleged  as  the  reaaoo 
for  not  sellings  that  he  did  not  think  it  safe  to  do  so,  owing  to 
the  conflicting  interests,  and  to  uncertainty  of  value,  arisii^ 
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from  itB  not  being  an  estate  in  pofisession  prior  to  Bebeoca's 
death.  He  professed  his  willingness  to  abide  the  directions  of 
the  court  in  the  premises. 

The  beirs  at  law  of  Benjamin  Taliafero  in  their  answer  con- 
tended tbat  as  the  estate  was  acquired  by  Richard  Heniy  and 
Henry  Taliafero  by  purchase  from  their  father,  it  should  de- 
scend in  the  paternal  line,  and  that  under  the  circumstances  of 
the  case  it  should  be  considered  as  real  and  not  personal  estate, 
and  that  they  were  entitled  thereto. 

The  suit  haying  abated,  first  by  the  death  of  Sophia  Ann,  and 
afterwards  by  the  death  of  Larkin  Smith,  was  revived  in  the 
name  of  the  administrator  de  bonis  non  of  the  said  Sophia  Ann. 
The  chancellor  decided  that  the  land  having  been  directed  to 
he  sold,  should  be  regarded  as  personal  estate,  and  that  Sophia 
Ann,  having  survived  her  two  sons,  although  she  died  in  the 
life-time  of  her  last  husband,  her  personal  representative  was 
entitled  thereto,  and  the  profits  thereof,  first  for  the  benefit  of 
her  creditors,  and  then  to  the  use  of  those  claiming  under  her 
late  husband,  Larkin  Smith.     He  therefore  directed  an  account 
to  be  taken  of  the  rents  and  profits,  and  also  of  the  administra- 
tion of  the  estate  of  Benjamin  Taliaferro,  and  appointed  com- 
missioners for  the  purpose  of  making  partitions  and  sales  of  the 
aaid  land.     From  this  interlocutory  decree  the  defendants  took 
an  appeal. 

Leigh  andD.  Bobertson,  for  the  appellants,  cited:  Durour  v. 
Ifirffeua?,  1  Ves.  320;  Achroyd  v.  Smiihson,  1  Bro.  0.  0.  600, 
610,  511;  Cruse  v.  Barley,  3  P.  Wms.  22,  and  Ooxe's  note; 
CWtfy  V.  Parker,  2  Ves.  jun.  271;  Berry  v.  Usher,  11  Id.  87; 
Duke  of  Chandos  v.  Taiboi,  2  P.  Wms.  612,  and  Goxe's  note; 
Co.  Lit.  237,  a.,  Hargrave's  note;  8  Yes.  jun.  235;  2  Bro.  0. 
C.589. 

Sianard  and  Wickham,  for  the  appellee. 

By  Court,  Cabell,  J.  The  first  question  which  presents 
itaelf  in  this  case,  admitting  that  all  necessary  parties  are  be- 
fore the  court,  is,  whether  the  interest  intended  by  the  will  of 
Benjamin  Taliaferro  for  his  two  sons,  Bichard  Henry  and  Henry 
Taliaferro,  were  vested  and  continuing  interests  at  the  time  of 
their  deaths. 

This  question  presents  no  difficulty.  It  is  clearly  a  vested 
interest,  unless  a  different  result  be  produced  by  the  testator 
having  left  the  time  of  selling  to  the  discretion  of  the  executor. 
In  every  instance  of  a  sale  by  an  executor,  some  time  must  of 
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necessity  elapse  between  the  death  of  the  testator  and  the 
and  something  is  almost  iuTariably  left  to  the  discretion  of  tike 
executor  as  to  the  time  of  selling.    Yet  that  makes  no  difEofr- 
ence  where,  as  in  this  case,  the  direction  to  sell  is  imperative. 
It  has  never  been  doubted  that  the  devisee  or  legatee  for  whose 
benefit  a  sale  is  thus  directed,  takes  bj  the  will  an  immediate 
vested  interest;  nor  has  it  ever  been  held  that  the  death  of  the 
devisee  or  legatee  before  the  sale  defeated  that  interest,  nnlefis 
there  was  some  provision  in  the  will  to  that  effect.    Under  such 
circumstances,  the  interest  in  the  proceeds  of  the  sale  ia  as 
much  a  vested  interest  as  if  the  land  itself  had  been  immedi- 
ately and  directly  devised  to  the  devisee.    The  drcumstanoe  in 
this  case  that  the  testator  had  only  a  remainder  in  the  land,  ex- 
pectant on  the  death  of  his  mother,  will  not  vary  the  constme- 
tion  in  this  particular,  which  ought  to  be  given  to  the  vnll.    He 
was  well  informed  of  his  interest  in  this  land,  and  yet  he 
pressly  subjects  to  sale  all  his  estate,  whether  in  possession, 
mainder  or  reversion.    He  may  have  been  aware  that  dream- 
stances  might,  by  possibility,  render  it  essential  to  his  childien 
that  the  sale  should  be  made  before  the  life-estate  might  bJl  in; 
and  he  vexy  prudently  left  the  time  of  the  sale  to  the  discretion 
of  the  executors. 

The  interests,  therefore,  intended  for  the  children  of  the  said 
Benjamin  Taliaferro,  vested  at  his  death;  and  there  being  noth- 
ing in  the  will  to  defeat  them,  they  were  continuing  interests  at 
the  deaths  of  the  children. 

It  becomes  important  to  inquire,  in  the  next  place,  what  was 
the  nature  and  character  of  those  interests?    It  is  an  estab- 
lished principle,  ''that  money  directed  to  be  employed  in  the 
purchase  of  land,  and  land  directed  to  be  sold  and  turned  into 
money,  are  to  be  considered  as  that  species  of  property  into 
which  they  are  directed  to  be  converted."    The  English  report- 
iers  abound  with  cases  on  this  subject;  and  there  is  no  part  of 
^he  law  more  firmly  established,  or  better  understood.    The  im- 
jK>rtant  question  in  such  cases  is,  whether  the  character  of  land 
.or  money  is  definitely  and  imperatively  affixed  by  the  will  to  the 
f>roperty;  for  the  character  thus  impressed  upon  it  will  remain 
so  impressed,  until  some  person  having  a  right  to  elect,  elects 
tc  take  it  in  its  original  character:  Aahby  v.  Palmer ^  1  Meriv. 
296;  2  Madd.  108, 109, 110,  and  the  cases  there  cited.    Land, 
therefore,  thus  impressed  with  the  character  of  money  will, 
until  election  be  made  to  take  it  as  land,  pass  as  money,  al- 
though it  has  not  been  actually  converted  into  money.     The 
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eonnael  for  the  appellants  relied  apon  the  principle  laid  down 
in  WaUeer  y.  Denne,  2  Yea.  170,  that  the  property  will  pan 
■ooording  to  the  state  in  which  it  happens  to  be  at  the  death  of 
the  person  from  whom  it  is  claimed.  Bnt  that  principle  has 
been  repeatedly  oTerruled:  Whdddle  t.  Partridge,  8  Yes.  jon. 
227;  Biddulph  y.  Biddulph,  12  Id.  161;  Kirkman  ▼.  Mies,  13  Id. 
338;  AMjy  t.  Palmer ,  1  Meriy.  296.  The  other  oases  relied  on 
by  the  ppnnsel  for  the  appellants  haye  no  application.  In  all 
of  these  there  was,  from  some  canse  or  other,  a  resulting  trost, 
in  whole  or  in  part,  for  the  heir  at  law  of  the  testator.  Bat  in 
the  esse  before  ns,  the  conyersion  into  money  is  imperatiye, 
"to  eyery  intent,  out  and  oat;"  and  the  whole  proceeds  of  the 
ale,  after  payment  of  debts,  are  giyen  as  personal  property  to 
Qie  two  sons  of  the  testator;  and  it  is  to  them,  or  the  saryiyor 
of  them,  that  the  saccession  most  now  be  made.  There  is, 
tiien,  no  foundation  whateyer  for  any  daim  on  the  part  of  the 
beirs  at  law  of  the  testator. 

If  there  were  no  persons  other  than  the  present  parties,  who 
might  claim  an  interest  in  this  controyersy,  the  court,  pursuing 
tbe  principles  aboye  declared,  would  afBrm  the  decree  of  the 
ehancellor. 

But  it  appears  that  after  the  death  of  the  two  sons  of  the  testa- 
tor, Benjamin  Taliaferro,  their  mother,  to  whom  the  property  in 
eontroyexsy  had  passed  at  the  death  of  the  suryiyor  of  them,  as 
his  next  of  kin,  intermarried  with  Larldn  Smith;  and  the  said 
Smith  and  his  wife  instituted  this  suit,  as  the  only  persons 
interested  in  the  sale  of  the  land,  claiming,  by  their  bill,  to  dis- 
eharge  the  executor  from  the  necessily  of  selling,  and  electing 
to  take  the  land  itself.  If  this  election  had  any  operation  in 
faror  of  the  wife,  in  restoring  the  land  to  its  original  character, 
u  land,  it  may  become  important  to  her  heirs  at  law,  as  she 
died  before  the  termination  of  the  suit,  and  before  the  land  was 
reduced  to  possession  by  the  husband,  to  inquire  whether  her 
tights  therein  descended  to  them.  On  this  point  the  court  ex- 
presses no  impression  eyen,  farther  than  to  say,  that  it  is  a 
Bobject  on  which  the  heirs  at  law  ought  to  haye  an  opportunity 
to  be  heard  before  a  final  decree.  The  decree  is  therefore 
ley^sed,  yrith  costs  to  the  appellees,  as  haying  substantiaUy 
preyaOed;  and  the  cause  is  remanded  to  the  court  of  chancery, 
with  directions  to  make  the  heirs  at  law  of  Mrs.  Smith,  parties. 

Bbooxs,  J.,  did  not  sit  in  this  cause. 
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Thweatt  v.  Jones. 


CkuiTBiBunov  nr  Equitt. — ^When  an  obligation  or  duty  ram  upon  aevanl 
penona»  equali  jure,  and  to  be  borne  equally  hj  them,  and  oaa  of  them 
18  oompelled  to  pay  a  judgment  obtained  againat  him  for  non-pertem- 
anoe  thereof,  he  is  entitled  to  oontribation  from  the  others  in  equity,  if 
there  has  been  no  f rand  or  volnntary  wrong  in  aodh  faiinre  to  peifonn; 
but  he  must  show  that  he  ia  innocent  of  anoh  frand  or  wroo^  Aooocd- 
ingly,  one  tobaooo  inspector  may  claim  oontribation  from  a  oo-impectoc; 
after  having  paid  a  judgment  obtained  against  htm  for  nan-deliTwy  of 
tobacco,  upon  showing  that  the  claim  does  not  arise  m  mal^/Sdo,  but  not 
otherwise. 

Thb  opinion  of  the  judges  state  the  ease. 

Leigh^  for  the  appellant. 

Oilmer,  for  the  appellee. 

Obesn,  J.    The  appellant  filed  his  bill  against  the  appellees 
in  the  saperior  court  of  chancery  for  the  Bidunond  distriei, 
charging  that  Thweatt  and  Hinton  were  joint  inspectors  of 
tobacco  at  Boiling's  warehouse;   that  aft^   Hinton's   death, 
Brunett  brought  an  action  on  the  case    against  Thweatt,  as 
surviving  inspector  of  Thweatt  and  Hinton,  for  the  valiie  of 
tobacco  inspected  at  the  said  warehouse,  and  not  delivered  ac- 
cording to  the  tenor  of  the  receipt,  and  obtained  a  judgment 
therefor,  which  was  paid  by  Thweatt's  administrator,  amount- 
ing, with  costs,  to  thirty-one  pounds  nine  shillings  and  ten 
pence.    A  copy  of  the  record  of  the  suit  at  law  is  exhibited  as 
a  part  of  the  bill.    The  bill  further  charges  that  Adam  Finch 
brought  a  suit  (an  action  on  the  case)  against  the  said  Thweatt 
and  Hinton,  the  foundation  of  which  was  the  non-deliveiy,  by 
the  said  inspectors,  of   other  tobacco  inspected  at  the  said 
warehouse,  to  the  "  said  Finch,  or  his  order,"  in  which  he  re- 
covered niuety-six  pounds  fifteen  shillings  and  two  pence,  and 
costs,  against  Thweatt;  the  suit  having  abated  as  to  Hinton,  by 
his  death;  that  after  an  unsuccessful  appeal  and  injonctioD, 
Thweatt's  representative  had  paid  the  whole  or  great  part  of 
the  judgment,  damages  and  costs.    A  copy  of  the  record  in 
Finch's  case  is  also  exhibited  with  the  bill  as  a  part  thereof. 
The  bill  also  states  that  the  plaintiff  **  has  been  advised  that 
for  a  moiety  of  the  said  judgment,  and  costs  and  damages,  ibe 
estate  of  Hinton  should  be  responsible,  inasmuch  as  the  re- 
coveries were  for  a  joint  malversation  in  office."    Joseph  Jones 
styling  himself,  in  his  answer,  to  be  administrator  of  S.  Hinton, 
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deceased,  late  inspector  at  Bobert  BoUing^s  warehoiue,  in  the 
town  of  Peteisboig,  answered.  The  answer  does  not  admit  or 
denj  the  matter  of  the  bill.  The  record  in  Branett's  case 
shows  that  the  snit  abated  Thweatt,  bj  his  death,  and  was  re- 
Tiyed  against  his  representatiye,  against  whom  the  yerdict  and 
judgment  was  rendered;  and  that  the  tobacco  was  inspected, 
and  receipts  given,  by  Thweatt  and  Hinton;  and  that  the  de- 
mand and  failure  to  deliyer,  was  in  the  life-time  of  both,  and 
whilst  tbej  were  inspectors.  The  dechiration  in  Finch's  case 
ebaiges  that  the  defendants  Thweatt  and  Hinton  had  not  onlj 
failed  to  deliyer  the  receipts  for  the  tobacco  inspected,  to  Finch, 
bat  had  deliyered  the  receipts  and  tobacco  to  another  person, 
not  authorized  to  receiye  the  same.  The  chancellor  dismissed 
the  bUl,  and  the  plaintiff  appealed. 

The  bill  in  question  was  a  bill  for  contribntion,  and  the  case 
dqiends  entirely  upon  the  question,  whether  the  bill  presents 
a  fit  case  for  contribution,  or  not  ?  The  counsel  for  the  appel- 
lant seems  to  think  that  this  question  would  turn  upon  the  in- 
qniiy,  whether  the  actions  of  Brunett  and  Finch  would,  or 
would  not  have  survived  against  the  representatives  of  the  in- 
spectors, if  they  had  both  died  before  a  recovery  had;  and  he 
contended  that  those  acts  or  actions  in  some  other  form  could 
have  been  maintained  against  the  representatives  of  the  inspect- 
oib;  either,  because  the  inspectors  were  bailees,  and  bound  by 
an  express  contract  of  bailment  to  deliver  the  tobacco  to  tho 
owners;  for  a  failure  in  the  performance  of  which  contract,  an 
action  of  assumpsit,  founded  upon  the  contract,  would  lie 
against  the  executor  of  the  bailee;  or,  because  our  statute  pro- 
vides that  an  action  of  trespass  may  be  brought  by  or  against 
executors  or  administrators  for  goods  taken  and  carried  away 
away  in  the  life-time  of  the  testator  or  intestate. 

I  doubt  whether  an  action  of  assumpsUf  founded  upon  the 
eontiact  (in  which  the  contract  is  the  gist  of  the  action,  and 
therefore,  may  be  brought  by,  or  against  an  executor),  could  be 
sostained  against  the  inspectors.  They  are  public  officers. 
They  have  no  reward  for  their  services  in  relation  to  the  crop- 
tobacco  brought  to  the  warehouse,  other  than  a  fixed  salary, 
which  they  receive  from  the  commonwealth.  In  case  of  the 
death,  removal,  or  resignation  of  an  inspector,  his  care  and 
responsibility,  in  relation  to  the  tobacco,  devolve  on  his  suc- 
cessor; and  neither  he,  nor  his  executor,  has  any  control  over 
the  tobacco  in  the  warehouse,  so  as  to  be  enabled  to  comply 
with  the  supposed  contract  of  bailment.    Inspectors  are  liable. 
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by  the  proyiaionB  of  the  act  of  aflsemblj,  to  the  parties  ag- 
grieved bj  their  miscosdacty  for  Tarious  specified  penalties,  and 
for  damages  arising  from  their  failure  in,  or  neglect  of  duty. 
In  short,  the  commonwealth  seems  to  be  the  bailee  (but  with- 
out responsibility  as  such),  and  the  inspectors  her  agents  and 
officers.  To  maintain  an  action  of  aasumpgU  ex  oorUractu,  it  is 
necessary  to  aver  and  prove  a  consideration;  otherwise,  the 
promise  is  nudum  pactum^  unde  non  orUur  actio.  What  consid- 
eration could  be  idleged  to  exist,  between  an  inspector  and  a 
planter,  carrying  his  tobacco  to  a  warehouse  for  inspection  and 
safe  keeping?  It  is  true,  that  a  special  action  of  assumpsit  (as 
it  is  called,  though  it  be  really  an  action  ex  ddicto),  may  be 
maintained  against  a  bailee,  who,  without  consideration,  under- 
takes anything  in  relation  to  another's  property,  and  performs 
his  undertaking  so  unskillfully  and  negligently,  as  to  produce 
a  damage  to  the  owner.  But,  in  such  case,  the  damages  are 
recovered  for  the  malfeasance,  or  negligence  of  the  bailee, 
which  is  the  gist  of  the  action.  The  undertaking  indeed,  must 
be  alleged  and  proved;  but,  it  is  nevertheless,  only  a  matter  of 
inducement.  Such  an  action,  therefore,  could  not  be  main- 
tained by  or  against  an  executor,  it  being  actio  personalis  quae 
meritur  cum  persona;  unless  it  be  given  by  our  statute. 

It  has  been  decided  under  the  statute  of  4  Ed.  IIL,  ch.  7, 
that  an  executor  may  maintain  an  action  for  any  injury  done  to 
his  testator's  personal  estate,  by  which  it  has  been  rendered 
less  beneficial  to  the  executor.  Because,  the  title  of  the  act 
(which  is  in  the  terms  of  an  enacting  clause),  says:  "  That  an 
executor  shall  have  no  actions  for  a  trespass  done  to  their  tes- 
tators, as  of  the  goods  and  chattels  of  their  testators  taken  and 
carried  away/'  etc.,  and  enacting,  **  that  the  executors  in  such 
cases,  shall  have  an  action  against  the  trespassers,*'  etc.  In  the 
construction  of  this  statute,  it  has  been  decided,  that  the  word 
trespass,  as  it  was  then  understood,  embraced  all  cases  of  tort; 
that  the  word  wrong  in  the  title  is  general,  and  that  the  words, 
as  of  the  goods,  etc.,  were  inserted  only  by  way  of  example,  so 
as  to  confine  the  remedy  to  cases  in  which  the  wrong  affected 
the  goods  and  chattels.  But,  our  statute,  without  any  such 
title  or  general  words  as  are  found  in  the  title,  and  in  the  enact- 
ing clause  of  the  English  statute,  gives  the  action  of  trespass 
for  goods  taken  or  carried  away,  and  provides  for  that  case 
only  substantively,  and  not  by  way  of  example.  So  that  I 
should  doubt,  whether  any  action  would  lie  against  an  executor 
for  a  tort  by  his  testator,  unless  it  were  shovm  that  goods  had 


Mareh,  1825.]  THWEiLTT  v.  JoMU.  611 

been  taken  or  carried  awaj  by  bim.  I  bave  not,  boweicer, 
thoagbt  it  neoessaxy  to  examine  tbose  qnestiona  minatelj,  be* 
cause  thej  seem  to  me  unimportant  to  tbe  dedmon  of  this  case. 
If,  however,  it  were  neoessaxy  to  show  that  Hinton's  represent 
tatiTes  were  responsible  to  the  owners  of  the  tobaooo,  notwith- 
standing his  death,  that  responsibility  is  folly  ascertained  by 
the  case  of  ScoU  t.  Hardaway^  4  Hnnf.  263,  in  which  it  was  de- 
cided in  this  court,  that  an  inspector  was  liable,  on  his  official 
bond,  for  any  injury  suffered,  by  any  person,  in  consequence  of 
his  misconduct. 

Contribation  is  not  due,  by  reason  of  any  contract,  express 
or  implied.  But,  when  any  burden  ought,  from  the  relation 
of  the  parties,  or  in  respect  of  property  held  by  them,  to  be 
eqnally  borne,  and  each  party  is  in  csqualijure,  contribution  is 
due,  unless  the  claim  to  contribution  has  arisen  out  of  some 
Bdnal  fraud  or  Toluntary  wrong,  in  which  the  party  claiming 
contribution  has  participated.  The  mere  non-performance  or 
violation  of  a  ciyil  obligation  is  not  such  a  wrong  as  will  con- 
demn a  claim  to  contribation:  1  Yes.  A  B.  117.  The  act  which 
precludes  a  party  from  the  right  to  claim  contribution  from 
those  who  are  equally  liable  to  the  burden  as  himself,  must  be 
nudum  in  se,  as  actual  fraud  or  Toluntary  wrong.  Thus,  if 
there  be  a  common  partition-wall  between  two  co-terminus  ten* 
tnt%  and  it  becomes  ruinous,  and  one,  in  spite  of  the  prohibi- 
tion of  the  other,  pulls  it  down  and  rebuilds  it,  he  is  entitled 
to  contribution  for  the  expense:  4  Johns.  Ch.  834  [CampbeU  t. 
Megiar,  8  Am.  Dec.  570].  Thus,  if  the  connusor  dies,  haying 
Bold  a  part  of  the  lands  bound  by  the  recognizance  to  several 
poichasers,  and  leaving  a  part  to  descend  to  his  heir,  the  heir 
is  not  entitled  to  contribution  against  the  purchasers,  because 
he  is  not  in  asqaali  jure;  but  the  purchasers  are,  without  con- 
tract, express  or  implied,  entitled  to  contribution  against  each 
other,  without  regard  to  the  time  or  order  of  the  purchases. 
So,  ''if  judgment  be  against  two  disseisors  in  assize  for  land 
and  damages,  and  one  disseisor  dies,  the  execution  shall  not 
be  awarded  against  the  surviving  disseisor,  who  was  party  to 
the  wrong,  but  as  well  the  heir  as  the  disseisor  shall  be  charged: 
3  Co.  13;  and  a  fortiori^  if  the  surviving  disseisor  had  paid  the 
damages,  he  ought  to  have  contribution  against  the  repre* 
tentative  of  the  deceased  disseisor. 

The  reason  why  the  law  refuses  its  aid  to  enforce  contribution 
moDg  wrong-doers,  is  that  they  may  be  intimidated  from  com- 
mitting  the  wrong  by  the  danger  of  each  being  made  responsible 
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for  all  the  consequenoes;  a  reason  ^hichdoes  not  apply  to  torts 
or  injuries  arising  from  mistakes  or  accidents,  or  inTolontaij 
omissions  in  the  discharge  of  official  daties.     Courts  of  law 
enforce  contribution  only  in  cases  where  a  contract  between 
the  parties  to  that  effect  may  be  presumed;  but  courts  of  equity 
indulge  in  a  larger  jurisdiction,  and  admit  contribution  when- 
ever the  parties  were  originaUy  subject,  jointly,  to  the  burden, 
and  are  in  cequdlijure,  and  where  the  party  claiming  the  assist- 
unce  of  the  court  is  not  precluded  by  his  own  turpitude  from 
receiving  it:  4  Johns.  Ch.  384  [Campbell  v.  Mesier,  8  Am.  I>ec. 
£70].    In  the  case  at  bar,  the  only  default  of  the  inspectors  ap- 
pears to  have  been  the  non-delivery  of  the  tobacco  to  the  own- 
ers of  it.  This  might  happen  in  various  ways,  without  imputing 
fraud  or  voluntary  wrong  to  the  inspectors.    It  might  have 
been  delivered,  as  is  stated  in  the  evidence  given  in  one  of  the 
suits  at  law  (which  is,  however,  no  evidence  against  the  defend- 
ants in  this  suit),  in  consequence  of  the  notes  or  receipts  hav- 
ing been  delivered  to  a  person  producing  a  forged  order.    It 
might  have  been  delivered  to  an  improper  person,  by  mere  mis- 
take, or  stolen;  and,  in  the  absence  of  all  proof,  although  it 
might  have  been  embezzled  by  the  inspectors,  such  embeszle- 
ment  ought  not  to  be  presumed.    Fraud  is  odious,  and  ought 
to  be  proved.     Nor  do  I  think  that  this  conclusion  ought  to  be 
affected  by  the  statement  in  the  bill,  that  the  judgments  were 
recovered  for  a  joint  malversation  in  office.     That  is  a  loose 
expression,  corrected  by  the  context  of  the  bill,  and  by  the 
records  of  those  judgments,  which  exhibit  nothing  inconsistent 
with  the  supposition  that  the  tobacco  was  lost  to  the  owners  bj 
a  fraud  practiced  upon  the  inspectors,  or  by  their  mistake. 

The  case  seems  to  me  to  resolve  itself  into  these  propositions: 
When  parties  are  equally  bound  to  bear  a  burden,  and  are  in 
wquali  jure,  that  is,  liable  from  the  same  circumstances  existing 
as  to  both,  contribution  is  due  of  right,  in  equily;  that  this  gen- 
eral proposition  is  liable  to  one  exception,  namely,  that  the 
party  who  would  otherwise  be  entitled  to  such  contribution, 
forfeits  such  right  if  the  joint  liability  arose  from  an  act  malum 
in  86,  a  fraud  or  voluntary  tort,  in  which  he  participated;  that 
when  it  is  shown  that  the  parties  were  originally  equally  bound, 
and  stood  in  csqiudi  jure,  the  party  who  has  paid  all  is  entitled 
of  course  to  contribution,  unless  it  be  shown  on  the  other  side 
that  his  right  has  been  forfeited  as  aforsaid,  by  his  own  wron^ 
f ul  act.    No  such  fact  is  alleged  or  proved  in  this  case. 

I  do  not  think  that  the  right  to  contribution  ought  to  be  oon* 
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aidered  as  impaired  by  the  fact  (if  it  really  existed  in  this  ease), 
that  one  of  the  parties  and  his  estate  was  absolved  by  his  deatii 
from  all  liability  to  the  pariy  injared.  He  who  clidms  contri- 
bution, does  not  claim  by  subetitation  to  the  rights  of  the  party 
whose  demand  he  has  satisfied;  bat  upon  the  broader  principle 
that  he  who  has  exclusively  borne  the  burden  which  ought  to 
haye  been  borne  jointly  with  another,  is  entitled  to  be  ratably 
indemnified,  as  in  the  case  of  party  walls,  and  average  in  cases 
of  loss  at  sea,  etc.  I  presume,  though  I  have  seen  no  case  to 
that  effect,  that  if  two  were  bound  in  a  joint  obligation  before 
our  statute  concerning  joint  rights  and  obligations  for  a  joint 
deb*^  or  contract,  and  one  .of  them  had  died,  and  the  other  had 
discharged  the  obligation,  he  would  have  been  entitled  to  con- 
tribution against  the  executors  of  the  deceased  obligor,  although 
they  were  at  law  completely  exonerated.  I  think  the  decree 
should  be  reversed,  and  the  plaintiff  declared  to  be  entitied  to 
lecover  against  the  defendants  a  moiely  of  the  judgments,  costs 
and  damages  paid  by  him  or  his  predecessors. 

OoAUSB,  J.  This  is  a  bill  for  contribution,  filed  by  the  ap- 
pellant against  the  appellee.  It  is  alleged  that  their  intestates 
were  many  years  ago  co-inspeotprs  of  tobacco  at  Boiling's  ware- 
house in  Petersburg,  and  that  two  judgments  had  been  recov* 
^ed,  one  against  Thweatt,  in  his  life-time,  and  one  against  the 
appellant,  as  his  administrator,  for  breaches  of  duty  in  office, 
aUeged  to  have  taken  place  in  the  life-time  of  both  the  in- 
spectors. 

As  a  reason  for  resorting  to  a  court  of  equity,  instead  of 
going  to  law,  the  bill  alleges  that  the  appellee  had  delivered 
over  the  assets  of  his  intestate  to  the  distributees,  who  are  made 
parties,  and  a  discovery  of  assets  is  therefore  required.  In 
other  respects,  it  is  a  naked  bill  for  contribution  between  two 
officers,  against  one  of  whom  there  had  been  judgments  at  law 
for  a  failure  and  refusal  to  deliver  tobacco  in  one  case,  and 
notes  in  the  other  to  the  owners;  and  it  is  claimed  in  the  bill  on 
the  mere  ground  as  is  alleged,  that  the  recoveries  at  law  were  for 
a  joint  malversation  in  office;  the  whole,  or  a  great  part  of  the 
damages  recovered  for  which,  had  been  paid  by  the  appellant 
out  of  his  intestate's  estate.  It  is,  therefore,  as  naked  a  case 
in  equity,  as  a  declaration  on  an  implied  aasumpsU,  arising 
from  the  mere  payment  of  the  money  by  one  inspector,  would 
be  at  law;  and  the  question  is,  whether,  in  such  a  case,  contri- 
bation  can  be  decreed  between  two  such  wrong-doers; 
ting  that  both  are  proved  to  be  so^ 
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It  18  said,  how^ever,  that  though  the  bill  expressly  alleges 
that  the  recoveries  at  law  were  for  a  joint  malTersation  in  ofBce, 
jet  if  we  take  the  records  of  those  jadgments  as  part  of  the 
bill,  thej  being  referred  to  as  part  Uiereof,  that  the  case  will 
appear  to  be  one  in  which  oontribation  can  properly  be  decareed, 
without  violence  to  the  general  principle  of  law  which  repeb 
such  claim  between  wrong-doers. 

One  of  these  suits  was  instituted  against  both  ixijq>ectozB; 
it  abated  by  the  death  of  Hinton»  and  judgment  finally  ob- 
tained against  Thweatt,  who  sarvived. 

It  is  an  action  on  the  case  for  a  violation  of  the  duties  in  their 
office,  in  not  delivering  tobacco  notes  to  the  owner  of  tobacco 
inspected  by  them;  and  on  the  plea  of  not  guilty,  there  is  a 
Terdict  and  judgment  for  the  plaintiff. 

In  this  case,  the  defendant  moved  for  a  nonsuit,  because  the 
evidence  introduced  by  the  plaintiff,  was  not  sufficient  to  sup- 
port  his  action.  The  evidence  was,  that  the  son  of  the  plaintiff, 
by  his  directions,  applied  to  the  inspectors  for  his  notes;  thai 
the  defendant  showed  him  the  books,  by  which  it  appeared, 
the  tobacco  had  been  inspected,  but  was  told  it  had  been 
shipped,  the  inspectors  alleging  they  had  issued  notes  for  it, 
in  pursuance  of  an  order  in  the  name  of  the  plaintiff,  which 
order  they  showed,  bat  which  the  witness  told  them  he  knew 
was  not  the  handwriting  of  the  plaintiff.  That  the  witness  after- 
wards produced  a  written  order  from  the  plaintiff  for  the  notes, 
but  they  were  refused. 

Even  if  this  evidence  was  against  the  appellee  in  this  case,  as 
far  as  it  goes,  and  if  full  proof,  that  the  inspectors  had  been 
defrauded  of  the  tobacco,  would  justify  a  decree  for  oontriba- 
tion, yet  the  proper  evidence  is  not  produced,  nor  is  there  an 
allegation  in  the  bill,  to  justify  its  exhibition,  unless  this  state- 
ment in  the  record,  is  to  be  taken  as  such  allegation.  The 
alleged  forged  order  is  neither  produced  on  the  trial  at  law,  nor 
is  it  exhibited  in  this  suit;  nor  is  it  stated  who  provided  it  or 
received  the  notes,  or  what  has  been  done  with  the  tobacco.  If 
it  was  shipped,  the  books  directed  to  be  kept  by  the  tcrij- 
eighth  section  of  the  act,  would  show  by  whom,  and  probaUy 
who  was  the  inspector  who  delivered  it  out. 

The  bill  alleges  that  there  had  been  an  injunction  to  this 
judgment,  which  had  been  dissolved;  but  on  what  gvoond  it 
was  granted,  whether  on  account  of  this  order  or  not,  is  neither 
stated,  nor  are  the  proceedings  in  that  case  made  part  of  this, 
if  it  would  be  evidence  in  this  case. 
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The  other  suit  was  likewise  an  aotion  on  the  ease  against 
Thweatt,  instituted  after  the  death  of  Hinton,  alleging  that 
thef  jointly  iasned  tobacco  notes;  that  in  the  life-time  of  Hin- 
ton,  the  tobacco  was  demanded,  and  not  delivered;  and  that 
after  his  death  it  was  again  demanded  of  Thweatt,  who  con- 
tinned  in  the  office  of  inspector,  and  who,  fraudulently  and 
contrary  to  law,  refosed  to  deliyer  it.  To  this  there  was  also  a 
plea  of  not  guilty,  and  a  general  yerdict,  and  judgment  for  the 
plaintiff. 

It  was  not  necessary  for  the  plaintifis  in  these  suits  to  prove 
an  aetoal  embezzlement  of  the  tobacco  in  order  to  entitle  them 
to  recover;  a  delivery  into  the  warehouse,  and  a  refusal  of  the 
notes  in  the  one  case,  and  of  the  tobacco  in  the  other,  was  suffi- 
cient. Such  proof  made  the  inspector  a  wrong  doer,  as  to  the 
phdntiffii,  and  subjected  them  to  their  action;  but,  for  aught 
that  appeals  to  the  contrary,  actual  fraud  or  culpable  neglect 
may  have  been  proved  as  to  the  defendant. 

I  can  discover  no  ground,  therefore,  on  which  I  can  consider 
this  case,  otherwise  than  as  a  naked  one  of  contribution,  sought 
between  public  officers,  in  consequence  of  damages  recovered, 
and  paid  by  one  of  them,  for  a  joint  malversation  in  office,  even 
if  it  had  not  been  expressly  so  called  in  the  bill  itself.  I  am 
not  at  liberty  to  make  anything  else  of  it,  because  nothing  else 
is  stated,  much  less  proved.  I  cannot  say  the  notes  in  the  one 
case  were  issued  in  consequence  of  a  forged  order,  or  the  other 
tobacco  taken  from  the  warehouse,  on  the  production  of  forged 
notes';  or  that  it  was  stolen,  or  otherwise  taken,  without  gain  to 
the  inspectors,  or  either  of  them,  and  that  they  have  lost  it 
without  any  culpable  neglect  in  either;  nor  am  I  prepared,  as 
between  public  officers  of  such  trust  and  responsibility,  to  say, 
how  far  motives  to  vigilance  and  attention  should  be  lessened 
hj  a  decree  for  contribution  in  such  case,  were  made  out.  The 
general  doctrine  is,  that  even  between  private  individuals,  there 
IB  no  contribution  between  joint  wrong-doers.  It  is  not  for  me 
to  say  that  these  parties  are  not  to  be  considered  as  wrong- 
doers, unless  embezzlement  or  culpable  neglect  is  proved  in  this 
erase.  It  is  not  to  be  expected  that  either  party  would  prove 
this  in  both,  and  of  course,  in  himself;  and  then  it  must  result 
that  contribution  will  lie  in  all  cases  of  this  kind,  unless  the 
▼erdict  which  has  found  the  wrong  as  to  the  third  party  is  con- 
ndered  conclusive,  until  the  party  claiming  it  can  make  out  a 
proper  case  for  contribution,  notwithstanding  such  verdict. 

^Hie  parties  will  try  each  to  criminate  the  other,  so  as  to  throw 
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the  whole  burden  from  himself;  bnt  it  cannot  be  ezi^eeted  that 
a  defendant  in  euoh  case  will  try  to  fix  gnilt  on  both»  otherwise 
than  as  it  is  established  bj  the  Terdict.  And  the  court  itself, 
from  motiyes  of  pablio  policy,  will  notice  that.  This  doctrine, 
I  think,  is  already  laid  down  in  Merriweaiher  ▼.  IKxon^  8  T.  R. 
186.  That  was  an  action  on  the  case  against  two,  for  an  injnry 
done  to  the  reyersionary  estate  in  a  mill,  in  which  was  a  coont, 
also  in  troyer,  for  the  machinery.  In  that  case,  too,  there  was  a 
joint  judgment,  so  that  both  were  found  guilty.  The  whole  sum 
was  leyied  on  one,  who  brought  his  action  for  contribution. 
The  judge  was  of  opinion  that  no  contribution  could  by  law  be 
claimed,  as  between  joint  wrong-doers;  and  that,  consequently, 
the  action  on  an  implied  assumpsU  could  not  be  maintained  on 
the  new  ground,  that  the  plaintiff  had  alone  paid  the  money; 
and  he  nonsuited  the  plaintiff.  On  a  motion  to  set  this  aside, 
Lord  Kenyon  said  he  neyer  heard  of  such  an  action  being 
brought,  where  the  former  recoyery  was  for  a  tort. 

There  being  no  judgment  establishing  a  wrong  against 
Hinton,  and  what  defense  he  could  haye  made  we  know  not, 
it  must  be  like  a  case  where  a  party  injured  sues  one,  for  he  ia 
not  obliged  to  sue  all,  guilty  of  a  wrong;  if  that  one  comes  for 
contribution  against  others,  he  surely  must  make  out  a  case 
which  will  justify  a  recoyery  against  them.  The  mere  judgment 
against  him  and  payment  is  not  enough. 

There  is  no  yerdict  establishing  guilt  of  any  kind  on  the 
appellee's  intestate;  he  might  haye  been  sick  during  the  whole 
time  the  tobacco  was  in  the  warehouse,  or  absent  during  the 
deliyery,  and  haye  been  protected  by  the  proyisions  of  the 
eleyenth  and  fifteenth  sections  of  the  act.  In  the  absence  of 
a  yerdict  then,  to  conyict  him  of  any  wrong  or  liability,  or  any 
proof  of  such  liability,  I  cannot  say  that,  because  one  has  been 
found  liable,  the  other  must  of  necessity  be  so  too;  and 
although  a  joint  malyersation,  although  it  is  changed  in  the  bill, 
there  is  no  proof  that  the  intestate  of  the  appellee  was  eren 
an  inspector,  much  less  that  he  had  anything  to  do  with  the 
tobacco  in  question,  other  than  what  is  to  be  found  in  the  de- 
clarations in  the  actions  at  law,  and  the  eyidence  spread  on  the 
record,  when  Hinton  was  dead,  and  no  longer  a  party  to  the 
first  suit.  The  answer  of  his  administrator  says  nothing  as  to 
these  matters,  otherwise  than  calling  himself  administrator  of 
Hinton,  late  inspector,  but  is  confined  to  the  discoyeiy  of  the 
assets  sought  of  him. 

I  cannot  think  that  the  relation  between  these  parties,  as  in- 
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speeiora,  is  a  ground  whereon  to  relax  the  eoond  prindple  of 
hiw  aboTB  insisted  on.  It  wonld  seem  to  me  the  reverse;  and 
thai  it  might  tend  to  enoonrage  negligenoe,  if  not  fraud  by 
inspeetorB,  to  hold  out  a  hope,  that  if  matters  oome  to  the  worst, 
the  burden  will  be  divided.  On  the  contrary,  this  oourt  has 
decided  that  the  vigilant  inspector  may  throw  the  whole  harden 
on  the  frandnlent  one,  and  even  hold  his  securities  bound  there- 
for: 4  Mnnf.  262.  They  give  separate  bonds,  and  each  is  sever- 
ally liable  for  his  own  improper  acts.  If  both  are  fraudulent, 
or  both  negligent,  so  that  no  case  can  be  made  out  by  either, 
ID  88  to  throw  the  whole  or  part  of  the  burden  on  his  fellow, 
which  proper  vigilance  will  generally  enable  him  to  do,  I  think 
it  ssfeet  to  let  them  abide  by  the  consequences. 
I  am,  therefore,  for  affirming  the  decree. 

Cabsll,  J.  The  new  lights  thrown  on  this  case  by  the  second 
ttgument  have  convinced  me  that  my  first  views  were  erroneous. 
I  take  pleasure  in  abandoning  them.  It  is  admitted  to  be  an 
tmiversal  principle  that  where  two  or  more  persons  have  jointly 
committed  a  tort,  no  court  of  justice,  either  of  law  or  equity, 
win  interfere  to  enforce  contribution  among  the  participators 
in  the  tort.  But  this  principle  has  never  been  held  to  extend 
to  the  non-performance  of  a  contract;  nor  even  to  the  non- 
performance of  a  civil  obligation  or  duty,  where  that  non-per^ 
fonnanoe  does  not  proceed  ex  maieficio :  Lingard  v.  Bromley,  1 
Ves.  &  B.  114. 

Although  inspectors  may  not,  strictly  speaking,  be  considered 
as  bailees,  yet  I  can  perceive  no  objection  to  the  positions 
maintained  by  the  counsel  for  the  appellant,  that  in  determin- 
iog  the  liability  of  inspectors  to  individuals,  whose  tobacco 
they  have  received,  we  are  to  be  governed  by  the  same  prin- 
ciples which  regulate  the  liabilities  of  ordinary  joint  bailees  to 
persons  whose  property  they  have  received,  or  a  contract  of 
hailment.  The  duties  of  inspectors,  in  relation  to  persons 
whose  tolmcco  they  receive,  resulting  either  from  the  general 
proTisions  of  the  act  of  assembly  on  the  subject,  or  from  the 
special  written  contracts,  exhibited  in  the  receipts  or  notes 
given  by  the  inspectors,  do  not  vary  in  character  from  the 
duties  of  ordinary  bailees,  growing  out  of  a  common  contract 
of  bailment.  And,  if  there  be  a  joint  failure  in  two  or  more 
bailees  to  comply  with  a  contract  of  bailment,  which  failure 
does  not  arise  ex  maieficio,  I  hold  it  to  be  clear  law  that  one  of 
them,  who  may  have  been  compelled  to  pay  all  the  damages 
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recovered,  may  resort  to  the  others  for  contribution.    If  it  were 
otherwise,  it  would  produce  great  injustice. 

If  it  W  said  that  the  idea  of  a  contract  ought  to  be  excluded 
in  the  consideration  of  this  case,  for  that  inspectors  are  public 
officers,  and  that  consequently  their  duties  spring  from  ofBcia) 
obligation,  and  not  from  the  terms  of  a  yoluntary  oontraet,  I 
reply  that  there  is  no  difference,  in  my  opinion,  between  duties 
resulting  from  a  Toluntary  contract  and  duties  resulting  from 
an  office  which  a  man  has  yoluntarily  accepted.  And  even  if 
there  be  a  difference,  the  general  principles  estaUiahed  in  the 
case  of  Lingard  y.  Bromley ^  before  referred  to,  apply  with  full 
force  to  the  case  of  joint  inspectors. 

It  is  objected,  however,  that  the  complainant's  case,  as  ex* 
hibited  by  his  own  bill,  does  not  entitle  him  to  relief,  even  on 
the  principles  above  stated.  The  bill  alleges  that  the  judg- 
ments, as  to  which  contribution  is  sought  for,  were  obtained 
for  the  failure  to  deliver  tobacco  which  the  inspectors  had  re- 
ceived for  inspection.  And  it  is  now  objected  that  this  &ilaie 
may  have  proceeded  ex  tnaleficio;  but  it  is  equally  probable 
that  it  did  not,  and  in  such  case,  I  do  not  hold  myself  at  liberty 
to  presume  that  the  failure  proceeded  from  embeszlement, 
fraud,  or  even  culpable  negligence,  on  the  part  of  the  inspec- 
tors, or  either  of  them,  until  it  shall  be  proved,  eepeoially  when 
we  know  that  they  act  under  the  solemn  obligations  of  an  oath. 
It  would  be  to  invert  the  order  of  evidence  to  require  from 
them,  or  either  of  them,  proof  of  the  non-existence  of-  such 
embezzlement,  fraud  or  negligence.  The  onuB  probandi  is  on 
him  who  maintains  the  affirmative  of  the  proposition.  Ab  to 
the,  expression  in  the  bill,  ''joint  malversation  in  office/'  so 
confidently  relied  on  by  the  counsel  for  the  appellees,  it  is  to 
be  remarked  that  it  forms  no  part  of  the  attegaia  of  the  com- 
plainant; and  it  would  be  too  strict,  for  a  court  of  eqnify,  to 
hold  a  man  bound  to  technical  accuracy  of  expreasion,  in  unim- 
portant parts  of  his  bill. 

I,  therefore,  think  the  decree  should  be  reversed,  and  the 
cause  remanded  for  further  proceedings,  pursuant  to  the  above 
principles. 

Bbooxb,  J.  The  single  inquiry  in  this  case  is  whether  a 
joint-inspector  of  tobacco  who  has  been  compelled  by  jnc[g« 
ments  at  law  to  pay  damages  for  failing  to  deliver  inspected 
tobacco  can  have  contribution  against  the  representative  of  liis 
co-inspector,  without  alleging  in  his  bill  and  proving,  that  the 
failure  to  deliver  the  tobacco  was  produced  by  some  inevitable 
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dreomstanoe,  or  other  cause  exempting  the  inqpeotoni  trom  the 
charge  of  refosing  to  deliyer  the  tobaooo,  when  legallj  de- 
manded. I  eappoae  thia  to  be  the  inquiry  in  the  oaae,  beMraae, 
if  a  ease  is  really  made  out,  in  which  the  failare  to  deUver  the 
iohaoeo  proceeded  from  no  default  of  the  inspectors^  I  am  in* 
dined  to  think  the  plaintiff  would  be  relieved,  whatever  may 
hsYe  been  the  form  of  the  action  at  law  in  which  the  judgmente 
weie  rendered.  The  bill,  I  think,  exhibits  no  such  case,  and 
the  proofs  in  the  record  furnish  no  aid  to  supply  its  defects. 

If  the  rule  that  the  aUegaia  and  probata  must  correspond  could 
be  dispensed  with  as  to  one  of  the  cases,  it  alleges  that  the  suit 
was  prosecuted  against  the  plaintiff's  intestate  for  the  failure 
to  ddiyer  tobacco  inspected  agreeably  to  the  tenor  of  the  receipt 
lor  exportation,  and  that  the  foundation  of  the  other  suit  was 
the  non-deliveiy  of  other  tobacco,  the  authority  to  receiTC, 
which  is  not  denied  to  the  party  demanding  it,  and  it  condudea 
with  saying  that  the  plaintiff  is  advised  that  for  a  moiety  of  the 
judgments,  costs  and  damages  so  recovered  against  the  estate 
of  his  intestate,  he  is  entitled  to  contribution,  inasmuch  as  the 
aid  recoveries  were  for  a  joint  malversation  in  office.  The  pro- 
ceedings at  law  verify  the  allegations  in  the  bill,  with  the  ex* 
eeption  that  in  one  of  the  cases  it  is  alleged  that  the  inspectora 
refused  to  deliver  the  tobacco,  because  it  had  been  before  deliv- 
ered to  an  order,  wliich  is  said,  but  not  proved,  to  have  been 
foiged. 

The  answer  is  by  the  administrator  of  the  deceased  inspector, 
and  neither  admits  nor  denies  the  allegation  in  the  bill,  but 
insists  that  the  recourse  ought  to  be  had  to  the  distributees  of 
his  intestate,  to  whom  the  estate  had  been  delivered.  I  shall 
lay  no  stress  on  the  last  allegation  in  the  bill,  that  the  judg- 
ments were  for  a  joint-malversation  in  office,  because,  I  think  it 
gives  the  correct  character  to  the  case  before  stated  by  the 
plaintiff,  the  failure  to  deliver  the  tobacco  by  the  inspectors 
without  assigning  any  other  than  the  circumstances  before 
Btated,  as  the  cause  was  a  refusal  to  deliver  it,  which  was  a 
joint-malversation  in  office.  That  other  circumstances  may  have 
existed,  is  possible,  but  none  are  alleged  or  proved.  The  re- 
fusal to  deliver  the  tobacco,  under  the  circumstances  alleged, 
was  a  joint  wrong  in  the  inspectors,  and  to  joint  wrong-doers, 
neither  a  court  of  equity  nor  of  law  will  afford  contribution. 

The  case  in  8  T.  B.  proceeds  on  this  rule.  The  principle  in 
both  courts  is  that  joint  wrong-doers  shall  not  be  tempted  to 
commit  wrong  by  dividing  the  responsibility.    This  principle 
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applies  a  forHori  to  public  officers.  I  admit  that  coarts  of 
equity  take  a  broader  jurisdiction.  They  reliere  in  all  cases  in 
which  the  parties  are  in  {Bqualijvre,  but  neither  oonrt  will  reliere 
in  a  case  in  which  thej  are  in  pari  delicto^  which  I  consider  to  be 
the  case  now  before  the  court.  The  case  in  Vesej  and  Beames 
was  decided  upon  this  distinction.  I  am,  therefore,  still  of 
opinion  the  decree  must  be  affirmed. 
The  decree  of  the  court  of  chancery  was  affirmed. 


Stuart  v.  Luddington. 

SnorvBLk  AniossioN  bt  Mi8XAXB.~Wher<e,  in  a  diipiito  eonoifiiiiy  bound- 
ariea»  one  of  the  partieB  admita,  and  yields  to  the  olaim  of  tbe  oCfaer 
through  mistake,  and  without  oonsideration,  he  will  not  be  eeiqiped 
from  aaserting  hie  right,  upon  diaoovering  the  mistake;  and  gHMKal^  m» 
oonoealment»  misrepresentation,  or  ne^igenoe,  will  work  an  estoppsl  of 
(Ae's  right,  unless  it  be  fraudulent,  and  another  is  thereby  indooed  to  psrt 
with  something  of  value. 

Appeal  from  the  court  of  chancery.  The  facts  were:  One 
Lockhart  haying  patents  for  two  tracts  of  land,  containing  re- 
spectiyely  four  hundred  and  four  hundred  and  forty-nine  acres, 
sold  a  part  of  the  four  hundred  and  forty*nine  acre  tract  to  one 
Beider.  Preyious  to  this  sale,  Luddington,  the  appellee,  claim- 
ing that  Lockhart's  two  tracts  did  not  join  each  other,  bat  that 
there  was  a  strip  of  forty-fiye  acres  of  yaeant  land  between 
them,  located  the  same  upon  treasury  wurants,  in  1791.  At 
the  time  of  the  sale  to  Beider,  Lockhart  had  a  surreyor  to  ran 
the  lines,  when  a  dispute  arose  between  him  (Lockhart)  and 
Luddington  as  to  the  boundary,  the  former  claiming  that  his 
patent  coyered  the  land  taken  up  by  Luddington.  Luddington 
,  stated  that  if  the  patent  did  coyer  it,  he  would  giye  up  his 
daim,  as  he  did  not  wish  to  go  to  any  further  expense.  The 
surveyor  gaye  it  as  his  opinion  that  the  patent  did  not  coyer 
the  land  claimed  by  Luddington,  whereupon  Lockhart  yielded 
the  point,  and  the  lines  were  run,  and  the  deed  made  to  Beider 
according  to  this  idea.  Luddington  then  went  on  and  per- 
fected his  title.  Some  years  afterwards,  Lockhart  sold  the 
four  hundred  acre  tract  to  Stuart,  the  appellant,  who,  claiming 
that  his  deed  coyered  the  forty-fiye  acree  taken  up  by  Ludding- 
ton, brought  ejectment  for  the  same  against  one  Nicely,  who 
was  in  possession  claiming  through  sundry  mesne  oonyeyances 
from  Luddington,  in  which  action  Stuart  obtained  a  ywdict 
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tnd  judgment,  and  tnmed  Nicely  oat  by  a  writ  of  poseeasion. 
Laddingion,  who  in  his  oonyeyanoe  of  the  land  had  made  him- 
self leaponsible  for  the  title,  filed  this  bill  against  Sttiart,  Nicely 
and  Loekharfs  heirs,  setting  up  the  facts  as  to  Lockhart's  re- 
linqoishment  of  his  claim  to  the  land  at  the  time  of  said  snrrey, 
and  praying  that  an  issue  might  be  directed  to  ascertain  the  true 
boundary  of  the  four  hundred  acre  tract,  and  that  Nicely  might 
be  restored  to  the  said  land,  and  quieted  in  his  possession  of 
the  same,  etc.  Stuart  in  his  answer  denied  the  allegations  of 
the  bill  concerning  the  said  reUnquishment,  and  relied  on  the 
judgment  in  ejectment,  as  conclusiye  evidence  of  his  title. 

The  facts  being  proyed  as  alleged  in  the  bill,  the  chancellor 
decreed  in  fayor  of  Luddington  on  the  ground  of  Lockhart's 
relinquishment  of  his  daim,  which  induced  Luddington  to  per- 
fect his  title  and  improve  the  land.  He,  however,  directed  an 
isBue  to  try  whether  Stuart  had  notice  at  or  before  his  purchase 
of  Lockhart's  relinquishment,  and  of  the  claim  of  Luddington, 
or  of  any  one  deriving  title  under  him,  to  the  land  in  oontro- 
versy.  The  jury  found  that  Stuart  had  notice  of  all  these  facts, 
aud  the  chancellor  thereupon  made  a  final  decree,  restoring 
Sicely  to  possession,  and  quieting  him  therein,  and  requiring 
Stuart  to  account  for  the  rents  and  profits  since  the  ejectment. 
From  this  decree  Stuart  appealed. 

Wieiham,  for  the  appellant. 

Leigh^  for  the  appellee. 

Obxkw,  J.  For  the  purpose  of  this  cause  it  must  be  taken  for 
granted,  after  the  verdict  and  judgment  at  law  (which  are  not 
impeached  upon  any  ground  which  would  justify  the  interfer- 
ence of  a  court  of  equity  by  awarding  a  new  trial),  that  the  l^al 
title  to  the  land  in  controversy  is  in  the  appellant;  and  so  the 
case  was  considered  by  the  chanceUor.  The  only  question  in 
the  case  therefore  is,  whether  the  aUeged  abandonment  by 
Lockhart  of  his  claim  to  the  land  as  stated  in  the  bill,  ought  in 
equity  to  preclude  him  or  his  assignee  with  notice  from  assert- 
ing the  l^gal  title.  Luddington,  in  1791,  upon  the  mistaken 
supposition,  as  it  has  turned  out,  that  there  was  a  slip  of  vacant 
land  between  two  patents  held  by  Lockhart,  and  which  mutu- 
ally called  for  the  lines  of  each  other  as  a  common  boundary, 
located  the  land  so  supposed  to  be  vacant.  But  before  Lud- 
dington had  taken  any  other  steps  toward  procuring  a  grant 
for  the  land,  Lockhart  proceeded  to  siirvey  one  of  his  patents, 
with  a  view  to  a  sale  thereof  to  Beider.    Upon  that  survey^ 
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which  Luddington  attended,  it  was  found  thai  there  was  a 
marked  oomer  and  line,  corresponding  with  the  calls  of  the 
patent,  but  which  did  not  coincide  with  the  marked  comer  and 
lines  of  the  other  patent;  and  it  was  the  land  between  these 
lines  which  Luddington  had  located  as  yacant.  liodkbart 
stated  that  the  survey  ought  to  be  extended,  so  as  to  connect 
with  the  other  patent,  and  Luddington  stated  that  he  was  will- 
ing to  give  up  his  claim  to  the  land  in  question,  if  Xjockharfs 
patent  covered  it,  as  he  did  not  wish  to  go  to  an  j  f nxther  ex- 
pense about  it  if  it  was  previously  appropriated. 

The  surveyor  gave  it  as  his  opinion  that  the  survey  onght  not 
to  be  extended,  and  Lockhart  abandoned  all  claim  to  the  hud 
in  question,  and  completed  his  survey  according  to  the  marked 
lines,  and  sold  by  that  survey  to  Beider.    This  transaetion  had 
nothing  of  the  character  of  a  contract  between  Lockhart  and 
Luddington,  so  as  to  be  a  fit  case  for  a  decree  for  a  specific  ex- 
ecution.    There  was  no  consideration  passing  between  the 
parties.    There  was  no  promise  to  conyey,  and  if  there  had 
been  such  a  promise,  it  would  not  haye  been  binding,  as  it 
would  have  been  made  without  consideration,  and  upon  an  er- 
roneous opinion  of  Lockhart  in  relation  to  his  rights.     There 
was  no  compromise  of  conflicting  claims.    Luddington  did  not 
even  suggest  that  he  was  willing  to  abandon  his  chum  if  Lock- 
hart claimed  tide  to  the  land,  but  only  in  the  event  that  Lock- 
hart's  patent  really  covered  the  land;  so  that  if  the  surveyor  had 
been  of  opinion  that  the  survey  ought  to  be  extended  to  the 
marked  line  of  the  other  patent,  it  would  still  have  remained 
discretionaiy  with  Luddington  to  waiye  his  claim  or  not,  ao- 
eording  to  his  pleasure.    Upon  the  ground  of  contract,  then, 
the  appellee  can  assert  no  right  to  the  land  in  question. 

The  rights  of  a  party  may  be  bound  by,  or  he  may  be  held 
responsible  for,  the  consequences  of  his  concealment  or  misrep- 
resentation, or  gross  negligence  in  relation  to  them,  aooording 
to  the  circumstances  of  the  case,  in  favor  of  any  person,  who 
may  be  thereby  induced  to  part  with  his  money. 

But  no  concealment  or  misrepresentation  can  have  that  eiBBci, 
unless  it  be  collusive  or  fraudulent,  or  the  negligence  be  so 
gross  as  to  amount  to  proof  of  fraud:  Padey  y.  Fireeman,  8  T. 
B.  51;  Haycro/t  v.  Creasy,  2  East,  92;  Iberison  y.  Bkodes,  2  Vem. 
664;  1  Fonb.  Eq.  163,  note  n;  Evana  v.  Bridcndl,  6  Yea.  Jon* 
183;  Hdlfnes  y. ,  12  Id.  279;  Danoey.  Spurrier,  7  Id.  28L 

In  the  case  at  bar,  both  parties  had  precisely  the  same  in- 
formation  as  to  Lockhart's  title.    On  his  part  there  was  no 
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eoDoeahmeiit  or  misrepi^flentation.  He  had  no  intent  to  deoeiye 
or  injure  Lnddington;  he  cannot  be  ohazged  with  any  fraud. 
His  abandonment  of  his  title,  as  it  is  called,  probably  had  no 
influence  npon  Luddington's  after-proceedings  in  perfecting  his 
title,  for  he  had  previously  located  the  land  as  vacant,  upon  his 
own  judgment  as  to  the  validity  of  Lockhart's  title,  and  would 
probaUy  hare  proceeded  to  procure  his  patent.  If  Lockhart 
hid  never  abandoned  his  title,  the  case  seems  to  be  at  most  one 
of  mntnal  error,  and  in  which  both  parties  are  innocent;  and  in 
aicli  case,  the  equity  being  equal,  the  law  should  prevail. 

There  is  no  chaige  in  the  bill  that  any  permanent  improve* 
ments  on  the  land  had  been  made  by  Luddington,  or  those 
claiming  pnder  him,  for  which  compensation  could  be  asked; 
and,  themfore,  on  that  subject  no  decree  can  be  made. 

Ithink  the  decree  should  be  reversed  and  the  bill  diamiseed 
viOioosto. 

The  other  judges,  except  OiBU.,  J.,  who  was  absent,  concur* 
nd,  and  the  decree  was  accordingly  reversed,  and  the  faQl  die* 
miaBed  with  costs. 
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MiDDLBTON    V.  HsTWARD. 

p  VotT  k  MOOOBD,  ••] 

UiAOB  AM  TO  FanoBT.— In  an  aotioa  by  a  earner  agidaik  a  niwiginr,  lor 
freight  on  rioe  shipped  to  Gharleeton,  the  defendant  may  gnreefndflnea 
of  a  eostom  in  the  tvm  trade  to  look  to  the  prodnoe  and  iwirignee  alone 
for  the  freight. 

AonoK  on  an  aoconnt  for  freight  on  rioe  shipped  on  the  plaint- 
iff's yessel,  by  the  defendant,  from  his  plantation  to  his  fsciois 
in  Charleston.  The  defendant  offered  parol  eridenee  of  a  nssge 
of  the  river  trade  for  carriers  of  produce  to  Charleston  to  look 
to  the  produce  and  the  consignee  alone  for  the  freight  money. 
The  plaintiff  objected  to  the  evidence  because  the  pretended 
usage  was  contrary  to  law,  which  objection  was  suataioed  by 
the  court,  and  a  verdict  was  found  for  the  plaintiff.  The  de- 
fendant moved  for  a  new  trial  on  the  ground  that  the  xejectbn 
of  this  evidence  was  erroneous. 

Parher,  for  the  motion. 

Prioleau  and  Ford,  contra. 

By  Court,  Gabtt,  J.  In  this  case,  the  only  point  for  the  con* 
sideration  of  the  court  is,  whether  the  defendant  could  legsUj 
have  gone  into  proof  of  the  custom  and  usage  contended  for. 
By  the  act  of  December,  1712, 1  Brevard's  Dig.,  136  P.  L.  99, 
making  the  common  law  of  England  of  force  here,  exception  is 
made  to  so  much  thereof  as  is  *'  inconsistent  with  the  particnlar 
constitutions,  customs,  and  laws  of  the  province."  Here  is 
seen  a  plain  recognition  of  existing  customs  at  that  period;  sod 
in  relation  to  which  the  common  law  is  made  to  give  plaoe. 
The  customs  alluded  to  are  not  specifically  defined,  and  local 
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nnges  maj  be  embraced  within  the  generality  of  the  expres- 
sbns  need  in  the  act  The  object  of  the  defendant,  in  thi* 
action,  was  to  introdnce  evidence  of  a  particular  custom;  and 
anthoxity  is  not  wanting  to  show  that  it  is  the  province  of  the 
joijto  decide  thereon:  See  Doctor  and  Student,  c.  7,  10;  1 
Inst  110.  How  far  the  defendant  might,  or  might  not,  have 
been  aUe  to  establish  by  proof  such  a  custom,  it  is  impossible 
to  aay,  as  the  evidence  was  rejected. 

Now,  although  at  the  first  blush  the  custom  alleged  m^y  ap- 
pear unreasonable,  and  such  as  ought  not  to  prevail,  this  is  1^ 
no  means  conduflive,  that  the  usage  was  not  a  good  one  in  law. 
In  such  cases,  recourse  is  had  to  artificial  and  legal  reason;  and 
thus  considered,  such  usage  may  be  shown  to  be  beneficial  to 
Ihe  boat-owners  themselves,  and  dictated  by  the  soundest  policy 
of  expediency.  It  is  possible  the  defendant  may  find  it  a  diffi- 
enlt  undertaking  to  defeat  the  claim  of  the  plaintiff,  by  an j 
pioofe  which  he  shall  be  able  to  produce  in  confirmation  of  the 
eofitom  relied  on;  but  no  judgment  can  or  ought  to  be  formed 
till  the  proofs  are  brought  forward.  I  am  not  prepared  to  saj 
tiiat  in  undertaldngB  of  this  kind  the  general  law  may  not  be* 
come  altered  by  the  understanding  of  the  contracting  parties, 
ftlthongh  such  understanding  places  them  upon  a  different  foot* 
log  from  that  which  exists  at  the  common  law. 

It  is  competent  for  a  man  or  a  body  of  men  to  renounce  a 
common  law  right,  if  they  think  proper;  and  if,  in  relation  to 
the  river  trade,  either  from  views  of  interest  on  the  part  of  th» 
boat-owners,  or  other  politic  consideration,  expediency  haa 
pointed  out  the  propriety,  and  usage  has  sanctioned  it,  then  it 
might  become  the  law  by  which  the  contract  should  be  ex- 
ponnded;  nor  can  I  see  how  it  would  in  any  manner  infringo 
Qpon  the  principles  of  the  common  law.  It  cannot  be  denied, 
bat  that  by  an  express  agreement  the  consignor  may  be  ab- 
solved from  all  responsibility;  and  established  usage  and  cus- 
tom, bottomed  upon  expediency  «and  the  convenience  and 
interest  of  the  parties,  may  haye  the  same  effect. 

I  am  of  opinion  that  the  defendant  should  have  been  per- 
mitted to  have  gone  into  evidence  of  the  custom,  that  it  waa 
the  province  of  the  jury  to  decide  thereon;  and  that  a  new  trial 
fthodd  be  granted. 

CoLoocK,  and  Nott,  JJ.,  concurred. 

JoHHSOX,  J.  I  take  it  to  be  a  settled  rule  of  the  common  law 
(in  the  absence  of  any  express  contract),  that  a  carrier,  shipper 
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or  owner  has  a  lien  on  the  goods,  or  an  action  against  the  oon- 
signor  for  freight,  distinctly  recognized  and  acted  upon,  not 
onlj  in  this  state,  bat  in  almost  eyeiy  other  oonunerdal  ooimtry 
so  much  so,  that  it  would  be  idle  to  attempt,  at  this  daj,  to  ad- 
duce authorities  to  support  it.    But  it  is  alleged  that  the  par- 
ticular custom,  set  up  in  this  case,  and  offered  to  be  proved, 
forms  an  exception  to  this  general  rule,  and  that  the  proof 
ought  to  have  been  suffered  to  go  to  the  jury.    But  the  proof 
offered  in  what  shape  you  will,  and  giye  it  the  greatest  possible 
extent  you  please,  and  it  will  amount  to  no  more  than  this,  thai 
it  is  the  usage  in  Charleston  for  the  factor  to  pay  the  freight  of 
produce  consigned  to  him.    This  usage  either  is  or  is  not  con- 
sistent with  the  common  law  rule.    If  the  fonner,  it  does  not 
abrogate  the  common  law,  and  may  exist  with  it,  and  only 
proves  that  the  shipper,  owner  or  canier  has  by  this  custom  a 
remedy  against  the  factor  for  freight,  which  was  not  given  to 
him  by  the  cpmmon  law,  and  the  evidence  was  therefore  inad- 
missible; if  the  latter,  then  I  say  that  it  is  inadmissible,  because 
our  books  of  authority  teem  with  oases  in  which  the  ship-owner 
or  carrier  has  recovered,  against  the  consignor,  the  freight  of 
his  produce.    I  venture  to  assert  that  upon  examination  of  the 
proceedings  of  the  several  courts  in  tiiis  state,  hundreds  of 
cases  will  be  found  in  which  plaintiffs  have  recovered  on  tlus 
cause  of  action,  and  under  the  same  circumstances. 

One,  the  title  of  which  has  escaped  my  recollection,  was  tried 
by  myself  at  Camden,  about  a  year  since,  and  not  a  word  had 
before  been  heard  of  this  custom.    But  it  is  further  said,  that 
this  was  a  question  for  the  jury,  and  therefore  the  evidence 
ought  to  have  gone  to  them.   I  admit  that  the  existenoe  or  non- 
existence of  a  particular  custom  is  a  question  exclusively  for  the 
consideration  of  a  juxy,  but  its  l^fality  is  a  question  of  law 
which  belongs  to  the  court  to  decide.    It  belongs  to  the  cooit 
to  decide,  because  the  court  alone  are  presumed  to  know  the 
law,  and  when  the  question  is  once  determined,  that  the  cus- 
tom set  up  is  either  consistent  with,  or  contrary  to  the  known 
and  established  rules  of  law;  to  suffer  such  evidence  to  go  to 
the  juiy,  would  be  at  once  to  break  down  all  distinction  be- 
tween tile  powers  of  the  court  and  jury,  and  produce  conse- 
quences, the  tendency  of  which  are  not  easily  foreseen.   I 
regret  that  time  has  not  permitted  me  to  enter  into  this  ease  bo 
fully  as  I  wished  and  intended.    It  appears  to  me,  however,  to 
depend  upon  principles  that  cannot  be  misunderstood,  and 
which,  from  the  best  consideration  I  have  been  able  to  give 
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tbem,  lead  me  to  ihe  condiiaion  thai  the  opinion,  whibh  I  en- 
tertained on  the  trial,  in  the  oonrt  below,  waa  eoneet,  and  the! 
the  eridenoe  waa  properly  rejected. 

Bat,  J.y  ooncorred  with  Jobhbov,  J. 


State  v.  Edwabds. 

El  Von  a  MoOaai».U.] 

Tanmre  to  CaziaKATB.— It  is  for  the  witoMi  and  not  the  oourt 
to  judge  whether  hiB  answer  to  a  qnestioii  will  tend  to  orimiiiate  him;  if 
it  win  fonn  one  link  in  tho  chain  of  testimony  agunat  him,  ha  is  not 
hooDd  to  answer;  and  tho  court  should  so  instniot  him  as  to  enable  him 
to  decide  nndentandin^y. 

LumiiMJiMT  for  aendin^  a  ohaUenge,  aocepting  a  challenge 
and  fighting  a  duel.  At  the  trial,  the  following  queation  was 
put  to  certain  witneaaea,  by  the  proaecution:  **  Ha^e  you  at 
any  time  heard  the  defendant  acknowledge  or  admit,  that  he 
had  aent  a  chaUenge  to  the  late  lir.  Dennia  ODriacoll,  or  ao* 
capted  one  from  him,  or  fought  a  duel  with  himf"  The  wit- 
naaaes  refuaed  to  anawer  the  question  on  the  ground  that  the 
laawer  would  tend  to  criminate  them.  The  proaecution  in- 
Bated  that  it  waa  for  the  court  and  not  for  the  witneaaea  to 
decide  whether  their  answer  would  haye  a  criminating  tendency, 
and  claimed  that  no  anawer  which  could  possibly  be  giyen  to 
tUs  queation,  would  have,  that  tendenqr;  but  tiie  court  sua- 
iamed  the  refusal  of  the  witneaaea  to  answer,  holding  that  it 
waa  their  province  to  decide  the  matter.  For  thia  ruling,  after 
ayerdict  of  acquittal,  the  state  moyed  for  a  new  trial,  on  the 
ground:  1.  That  the  presiding  judge  mistook  the  law  in  not 
compelling  the  witnesses  to  answer;  2.  That  the  answer  to  the 
q[iiertion  could  not  criminate  the  witnesses,  and  of  thia  the 
eonrt  should  judge;  and,  8.  That  thia  decision  would  destroy 
the  dueling  law  and  protect  reluctant  witneeses  in  eyezy  crind* 
oalcaae. 

fityn^,  attomey'-general,  for  the  motion. 

Drayton^  oonira. 

By  Court,  Ck>L00CK,  J.  I  presume  no  role  on  the  subject  of 
evidence  is  better  established  than  that  a  witness  shall  not  be 
bound  to  criminate  himself.  The  only  difficulty  arises  in  the 
application  of  the  role.  It  must  be  admitted  that  if  the  quea* 
tion  has  a  tendency  to  criminate  the  witness,  according  to  the 
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rule  he  la  not  bound  to  answer.  Bat  it  is  said  the  eonrt  should 
decide  this  point,  as  to  some  questions.  It  is  utterly  impoasiUe 
that  the  court  can  decide  without  possessing  a  full  and  com- 
plete knowledge  of  all  the  facts  which  it  may  be  important  for 
the  witness  to  conceal.  Therefore,  something  must  neoeasazily 
be  left  to  the  witness;  and  we  have  the  same  security  for  a 
knowledge  of  the  fact,  that  he  may  be  implicated  by  the  answer, 
that,  we  have  for  the  knowledge  of  any  other  fact. 

It  was  urged  that  an  ignorant  man  might  not  be  able  to  de- 
cide.    The  court  will  always  so  instruct  a  witness  as  to  enable 
him,  if  he  possesses  any  understanding,  to  determine  whether 
he  may  be  jeopardized  by  the  answer;  and  if  the  answer  may 
form  one  link  in  a  chain  of  testimony  against  him,  he  is  not 
bound  to  answer:   Phillip's  on  Evid.,  Dunlap'sed.  206;  Emg 
T.  Gordon,  2  Doug.  693;  Honeywood  v.  Sdurin,  8  Atk.    276; 
Oates  T.  Hardacre,  8  Taon.   424.    Under  the  act  against  duel- 
ing, all  who  counsel  one  to  fight,  as  well  as  the  seconds  who 
are  engaged,  are  made  liable  to  the  penalties.    If  the  witness 
stood  in  either  of  these  relations,  he  might  be  implicated  by 
answering  the  question.     It  is  not  necessary  that  the  priTity  of 
the  witness  should  at  once  appear  by  the  answer;  nor  will  it  be 
contended  that  that  would  have  been  the  case  here,  but  it  may 
have  formed  a  link  in  a  chain  of  testimony  extracted  from  him, 
or  obtained  from  other  sources,  which  may  haye  tended  to 
criminate  him.    It  was  contended  that  on  a  cross-examination 
the  witness  may  haye  refused  to  answer  any  question  which 
had  a  tendency  to  criminate  him;  but  that  this  question  did 
not  tend  to  criminate  him.    This  appeared  to  admit  the  whole 
argument  of  the  counsel  for  defendant;  for  both  the  court  and 
the  witness  thought  it  might,  when  connected  with  other  matters, 
produce  the  consequence. 

But  supposing  the  answer  had  not  such  tendency,  and  thai 
the  state  had  dosed  there,  the  defendant,  upon  his  cross- 
examination,  would  naturally  haye  asked  at  what  time  and 
place,  and  under  what  circumstances,  was  the  confession  made. 
I  presume  it  will  be  admitted  that  answer  to  this  might  hare 
implicated  the  witness;  then  he  was  permitted  to  refuse  io 
answer;  what  would  be  the  result?  Could  it  be  expected  thai 
the  defendant  would  be  conyicted  on  the  garbled  testimony  of 
a  witness,  and  that,  too,  of  so  high  a  misdemeanor?  I  presume 
not.  If,  then,  there  be  any  doubt  as  to  the  tendency  of  the 
question,  I  think  it  is  obyious  another  would  haye  remoyed  tbe 
doubt,  and  therefore  that  the  presiding  judge  decided  correctly 
that  the  witness  should  not  be  compelled  to  answer  the  qaes- 
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tbiL  Although  we  may  i^gret  that  the  act  is  def eotiye,  yet  we 
bare  no  power  to  legislate  on  the  subject.  It  moat  be  referred 
I  to  the  proper  tribunal.  I  do  not  oonoeiye  that  the  doctrine  is 
^ciliated,  as  was  contended,  to  protect  reluctant  witnesses 
generally;  for  it  is  dear  that  if  a  witness  swear  he  may  be  im- 
plicated in  the  guilt  of  the  accused  if  he  answer,  and  this  after- 
ward i^pear  to  be  false,  he  would  be  liable  to  an  indictment 
fur  peijury.  It  is  admitted  that  it  might  be  difficult  of  proof; 
but  if  that  were  to  be  an  objection,  much  testimony  which  is 
^laily  reoeiTed  might  be  excluded.  Suppose  a  witness  called 
to  prove  the  acknowledgments  of  a  defendant,  which  was  to 
opeiate  against  him,  should  swear  that  it  was  made  to  him 
when  alone,  or  to  him  in  the  presence  of  a  person  at  that  time 
dead,  and  this  should  be  false;  how,  I  ask,  could  he  be  con- 
victed of  perjury  t  It  was  necessaiy  that  an  opinion  should  be 
fiqucuucd  on  this  point,  as  it  may  render  some  alteration  in  the 
act  necessaiy. 

But  on  the  question  whether  such  an  appeal  can  be  sustained 
I  entertain  no  doubt.  I  think  I  may  yenture  to  say  that  no  case 
ean  be  found  where  a  new  trial  has  been  granted  after  acquittal, 
onless  where  it  has  been  effected  by  the  fraud  or  artifice  of  the 
Mcused.  In  the  case  of  King  y.  Mawley,  and  three  others,  from 
€  T.  B.  p.  620  to  640,  two  were  conyicted  and  two  acquitted. 
The  court  were  clearly  of  opinion,  and  so  ordered,  that  a  new 
trial  should  be  granted  as  to  those  who  had  been  found  guilty. 
The  dUficulty  was,  how  they  should  be  separated  on  the  second 
trial.  Two  modes  were  suggested;  one  was  to  alter  the  yenue; 
^e  other  to  make  an  entry  on  the  record  that  two  had  been  im- 
properly conyicted,  and  then  to  award  a  new  trial  as  to  them. 

Lord  Eenyon  says.  Id.  640:  *'  I  do  not  know  that  the  first 
mode  is  objectionable.  The  second  mode  suggested  has  already 
been  adopted;  it  was  so  in  Bex  y.  Bobbina"  and  of  course  I 
eonclude  it  was  adopted  by  them.  I  confess  that  at  first  it  did 
strike  me  that  perhaps  a  distinction  might  be  made  when  the  tea- 
tiinony  relied  on  by  the  state  had  been  unexpectedly  excluded. 
But  I  am  satisfied  that  all  cases,  howeyer  determined,  must 
itand  on  the  same  footing  in  this  respect. 

When  a  criminal  case  is  put  to  a  jury,  it  cannot  be  withdrawn, 
except  by  the  consent  of  the  accused,  or  by  some  unayoidable 
•accident  to  one  of  the  juiy  or  the  court.  The  state,  therefore, 
is  bound  to  be  ready  when  the  case  is  put  to  the  jury. 

I  am  against  the  motion  on  all  the  grounds. 

Gaxtt,  and  Johnson,  JJ.,  concurred. 
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[9  Nor  k  UaOomK  at.] 

LRIBI8T  uvoH  Uhfizd  Ibtibist.— When  one  giires  a  bond  far  iiio  unymort 
of  a  oeitain  Biiin»  conditioned  to  pay  the  intansl^  togetiwr  vifli  one 
third  of  the  principal,  anniouJly,  until  the  wliole  was  poidt  it  was  held 
that  interest  wae  oolleotible  on  unpaid  inetalimenti  d  inteaeat  aftg  tfaey 
became  dna 

Bulb  upon  a  sheriff  to  show  oaoae  for  not  ooUeoting  aad  pay* 
ing  over  money  according  to  the  exigenqr  of  a  writ  of  execa* 
tion.  The  facts  were:  The  defendant,  Ohiaolm,  gave  his  bond 
conditioned  for  the  payment  to  the  plaintiff,  Gibbs,  a  master  in 
equity,  of  the  sum  of  twenty-four  thousand  seyen  hundred  and 
fifty  dollars,  for  a  certain  estate  purchased  by  the  former  from 
the  latter,  payment  to  be  made  '*  in  three  equal  annual  install- 
ments, Tis.,  one  third  of  the  principal  on  or  before  first  of  No- 
vember, 1812;  another  third  on  or  before  first  of  November, 
1818;  and  the  remaining  tiiird  part  on  or  before  first  of  Novem- 
ber, 1814;  with  interest  on  the  whole  principal  sum,  to  be  paid 
annually  at  the  end  of  each  year/'  Payment  not  having  been 
made  according  to  the  condition,  the  bond  was  put  in  suit,  and 
judgment  recovered  thereon  February  12, 1816.  EzeontUm  was 
issued  on  this  judgment  to  the  sheriff  of  Oharleston  district, 
who  collected  tiie  principal  sum  with  simple  interest  thereon, 
omitting  interest  on  the  several  unpaid  annual  installments  of 
interest  after  they  became  due,  which  the  plaintiff  daimed  that 
he  was  entitled  to  receive.  At  the  instance  of  the  plaintiff,  a 
rule  upon  the  sheriff  was  granted,  requiring  him  to  show  oaose 
why  he  had  not  levied  the  interest  on  the  said  unpaid  install- 
ments of  interest;  but  at  the  hearing,  the  presiding  judge, 
Johnson,  J.,  decided  against  the  plaintiff's  ohum,  and  di^ 
chaiged  the  rule,  from  which  the  plaintiff  appealed. 

H.  A.  Desaussure,  for  the  plaintiff. 

Prioleau,  for  the  defendant. 

Bat,  J.  I  have  endeavored  to  give  the  authoritiaa  and  gxoandi 
in  this  case  the  best  consideration  my  time  would  allow  me,  on 
the  present  occasion;  and  from  the  best  view  I  have  been  able 
to  take  of  the  case,  I  am  clearly  of  opinion  that  there  was  noth- 
ing illegal  in  this  contract,  originally,  and  if  not  illegal  in  tie 
origin,  then  I  think  it  is  binding  on  the  partiea 

Every  man  is  free  to  contract  or  let  it  alone;  but  if  he  tfainb 
proper  to  enter  into  one,  then  the  terms  and  conditions  of  it. 


\ 
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nalees  immoTal  or  illegal,  beoomes  a  law  to  them,  and  fonns 
what  d^iliaiiB  call  the  law  of  the  oontraot.  On  the  present 
oocadon,  Mr.  Chiaolm  had  an  undoubted  right  to  enter  into  any 
eontract  he  thought  proper,  with  the  master  in  equity,  for  the 
puichaae  of  the  estate  in  question;  and,  on  the  other  hand,  the 
master  in  equity,  had  an  equal  right  to  prescribe  such  terms 
and  conditions  as  he  thought  proper,  for  the  payment  of  the 
eonsideration-money;  therefore,  the  parties  stood  in  the  most 
perfect  reciprocity  towards  each  other. 

The  next  inquiry  then,  is,  whether  there  is  anything  illegal 
or  immoral  in  the  terms  agreed  upon  by  the  parties.  The  latter 
IB  not  CTen  insinuated,  and  as  to  the  former,  there  was  certainly 
DO  existing  law  against  it.  The  law,  to  be  sure,  says,  that  if 
more  than  seven  per  cent,  interest  is  reserved,  for  the  use  of 
numej,  it  is  usurious,  and  CTcry  such  contract  shall  be  void. 
Bat  the  law  nowhere  says,  that  a  man  may  not  make  the  legal 
intonst  payable  in  such  a  manner  and  at  such  time  as  he  may 
think  fit  and  reasonable.  This  may  be  often  necessary  and  proper 
for  the  support  of  families,  and  the  convenience  of  women  and 
ehUdren..  when  the  principal  sum  is  not  immediately  wanted. 
And  is  it  for  this  court  to  set  bounds  and  limits,  or  to  fix  other 
terms  and  conditions  to  contracts,  than  those  agreed  upon  hj 
the  parties  themselTes  ?  It  would  be  a  most  dangerous  assump* 
tbn  of  power,  if  they  did,  utterly  unknown  to  the  laws  of  the 
coontiy. 

Let  us  examine  a  little  further,  and  see  what  the  nature  of  the 
eontract  under  consideration  was.  It  was  to  pay  the  principal 
Bom,  mentioned  in  the  condition  of  this  bond,  in  three  years, 
hy  three  equal,  annual  installments.  There  was  surely  nothing 
illegal  in  that  part  of  the  agreement.  Next,  an  agreement  to 
pay  the  whole  of  the  interest,  due  on  the  principal  sum,  at  the 
end  of  each  year,  as  the  installments  came  around,  and  became 
payable.  What  interest?  Not  usurious  interest,  but  the  legal 
interest  of  the  country.  Can  any  man  pretend  to  say  that  it  was 
usurious  to  receive  the  legal  interest  at  the  rate  of  seven  per 
cent,  on  the  whole  of  the  principal  sum  at  the  end  of  the  year, 
when  the  first  installment  became  due  ?  No  one  will  be  hardy 
enough  to  assert  that  it  was,  even  if  the  contract  had  been  sileut 
on  the  subject.  But  there  was  an  express  agreement  that  the 
interest  should  be  paid  at  the  end  of  every  year.  It  is  evident, 
then,  that  the  whole  of  the  interest  became  due,  at  the  end  of 
each  year,  and  raised,  in  law,  an  undertaking  to  pay  the  amount 
18  substantially,  as  if  he  had  given  a  note  or  a  bond«  forek 
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specific  sum  equal  to  the  inteiest.  And  I  think  I  am  folly  con- 
firmed and  warranted  in  this  opinion,  hj  the  case  from  2  Kass. 
668,  quoted  by  plaintiff's  counsel  in  the  argument,  where  a  note 
was  giyen,  payable  in  eight  years,  with  interest  annually;  in 
'which  it  was  held,  that  an  action  lay  for  the  interest  before  the 
principal  became  due,  at  the  expiration  of  each  year.  Now,  I 
confess,  I  cannot  see  the  difference  between  the  Massachusetts 
case  and  the  one  under  consideration,  unless  it  be,  that  the  one 
was  upon  a  simple  note  of  hand,  and  required  an  action  to  re- 
coyer  the  interest,  whereas,  in  this  case,  the  whole  was  coyered 
by  the  penalty  of  the  bond,  and  the  execution  warranted  the 
levy  of  the  interest  by  the  sheriff,  without  further  suit 

The  case  quoted  from  Judge  Taylor's  Reports,  231,  Knuum 
T.  Dickens,  is  equally  as  strong  as  the  Massachusetts  case. 
That,  like  the  present,  was  a  contract  for  the  purchase  of  land, 
at  and  for  the  price  of  one  thousand  pounds  Virginia  currency, 
on  a  credit  of  fifteen  years,  for  the  principal  sum;  but  the  in- 
terest was  to  be  paid  annually,  at  the  rate  of  six  per  cent,  per 
annum,  for  which  the  defendant  gaye  his  bond,  with  secority,  in 
two  thousand  pounds.  In  that  case  it  was  decided  by  the 
court  that  there  could  be  no  doubt,  but  that  the  installments 
bore  interest  from  the  .times  they  respectiyely  became  due;  for 
being  principal  debts,  and  secured  by  specialty,  such  conse- 
quence follows,  of  course,  upon  the  failure  of  the  payment  of 
interest  according  to  the  agreement  of  the  parties.  The  conri 
then  goes  on  and  says  that,  as  a  general  rule,  interest  upon  in- 
terest is  not  aUowable.  But  when  the  sum  is  ascertained,  and 
the  annual  interest  on  it  forms  a  part  of  the  contract,  sod 
when  it  is  so  specific  that  an  action  of  debt  may  be  maintained 
upon  it,  then  it  ought  in  justice  to  be  allowed  to  supply  the 
place  of  prompt  payment,  and  indemnity  to  the  creditor  for  his 
forbearance. 

It  would  seem  that  the  foregoing  authorities,  and  the  reason 
and  justice  of  the  thing  itself,  would  not  require  any  further 
illustration  for  the  principle  contended  for  by  the  plaintiff. 
But  as  there  is  some  diyersity  of  opinion  on  the  subject  enter- 
tained by  the  bench,  I  haye  to  obsenre  that,  in  my  opinion,  the 
English  authorities  confirm  the  aboTe  legal  principles  of  onr 
sister  states  as  well  as  the  decisions  in  our  own  state. 

In  the  case  quoted  from  Ord  on  Usury,  86,  it  is  laid  down  aa 
decided  law  that  where  a  judgment  is  obtained  on  a  debt  due 
by  record,  interest  is  allowable  on  the  original  debt,  inteiest 
and  costs.    In  this  case  it  is  eyident  interest  is  allowable  on  in- 
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teiBst,  where  sneh  interest  has  beoome  dae,  and  has  been  fixed 
«nd  asoertained.  To  which  I  add  that  in  Black.  267,  it  is  also 
kid  down  as  a  role  that  judgments  at  law  bear  interest  on 
the  aocnmiilated  sun  of  debt,  interest,  and  costs.  So  in  Brown 
1.  BaH^uan^  1  P.  Wms.  6689  Lord  Parker  says,  a  master's 
report,  computing  interest,  makes  that  interest  principal  to 
cany  interest;  for  a  report  is  as  a  judgment  of  the  court,  and 
the  party's  disobedience,  in  not  complying  with  the  time  of 
payment,  ought'  to  subject  him  to  payment  of  interest.  So  that 
both  the  courts  of  law  and  equity  concur  upon  the  point  of  in« 
terest  carrying  interest  in  all  cases  where  judgments  are  entered 
up,  or  where  a  sum  is  reported  due  by  a  master  in  chancery. 

In  the  case  of  Gladman  y.  Henchman^  2yern.  185,  a  mortgage 
VBS  made  for  four  hundred  and  fifty  pounds  principal,  payable 
at  the  end  of  five  years,  and  in  the  mean  time  interest  to  be 
paid  half  yearly.  No  interest  being  paid,  about  two  months 
before  the  fiye  years  expired,  the  mortgagee  assigned  to  defend- 
ant, in  consideration  of  fiye  hundred  and  sixty  pounds,  being 
then  so  much  due  for  principal  and  interest.  The  question  then 
bdore  the  court  was,  whether  the  interest  then  due  should 
carry  interest.  It  was  objected  that  '*  the  mortgagee  ought  not 
to  haTC  assigned  until  the  five  years  had  quite  expired;  8ed  mm 
aHocabir,  for  the  mortgage  was  forfeited  long  before,  by  non- 
payment of  interest.  And  the  court  decreed  the  five  hundred 
and  sixty  pounds  to  be  paid,  with  interest  from  the  time  of 
the  assignment."  This  was  only  carrying  into  effect  the  orig- 
inal agreement  of  the  parties,  and  as  the  interest  had  not  been 
paid  up  half-yearly  as  stipulated,  the  court  allowed  interest 
upon  the  interest^  which  should  hsTe  been  paid  as  an  indemni- 
fication for  the  delay;  and  this  is,  in  my  opinion,  exactly  such 
cases  as  the  one  now  under  consideration. 

In  Chesierfidd  y.  Cromwell,  1  Eq.  Oa.,  Ab.  287,  Lord  Chan- 
cellor Wright  lays  it  down  as  a  rule,  that  though  regularly  in- 
teraet  shall  not  carry  interest,  yet  in  some  cases  it  would  be 
singularly  unjust^  not  to  allow  it;  particularly  when  made  for 
the  benefit  of  infants,  who,  without  this  agreement,  might  be 
destitute  of  subsistence.  In  this  latter  case,  the  party  was  held 
to  his  agreement  to  pay  interest  as  stipulated;  and  in  default 
was  compelled  to  pay  interest  upon  the  interest  as  it  became 
dae. 

The  cases  in  our  own  courts,  where  interest  has  been  al- 
lowed u]K>n  interest  on  judgments,  as  in  the  case  of  Lamhms 
T.  Nanee.  detemuned  in  Columbia  in  April,  1806,  and  that  ol 
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the  aaaignees  of  Miller,  a  bankrapt,  agaiiurt  the  ezeoatoxs  of 
John  Fabre,  determined  at  Charleston,  in  1807.  These  were 
both  actions  on  judgments,  and  the  court  held,  in  both  cases, 
that  the  plaintiib  were  entitled  to  interest  on  the  accumulated 
sum  of  the  original  debt,  interest,  and  costs;  and,  I  maj  add, 
that  a  great  variety  of  other  cases  have  been  determined  upon 
similar  principles  since. 

As  to  the  cases  quoted  for  defendant,  hy  lus  counsel,  Mr. 
Prioleaa,  from  Salk.  449,  where  it  is  said,  **  that  a  proTiso  in  a 
mortgage,  to  make  interest  principal,  if  it  was  behind  and  un^ 
paid  for  six  months,  was  yain  and  of  no  use;  and  that  to  make 
such  an  agreement  valid,  it  is  necessary  that  the  interest  should 
grow  due  for  it;  and  then  an  agreement  concerning  it  may 
make  it  principal/'    With  great  respect  to  the  memoiy  of  the 
learned  sergeant,  who  reports  that  case,  I  cannot  bring  myself 
to  assent  to  the  reason  and  the  conclusion  he  draws  from  it, 
especially  after  the  numerous  and  jKiinted  authorities  I  have 
already  quoted  in  support  of  the  present  motion,  most  of  ^riiich 
are  later  authorities  than  the  one  reported  by  Seigeant  8alkeld» 
and  consequently  go  to  oyeirule  the  decisions  made  in  the  above 
case.    But  the  principal  objection  I  have  to  it  is,  that  it  goes  to 
abridge  and  destroy  one  of  the  original  rights  of  mankind,  in 
the  formation  of  contracts,  and  that  free  agency  to  which  every 
man  has  a  natural  right,  in  making  his  ovm  agreements.    In  all 
those  cases  where  the  policy  of  the  law  forbids  certain  oontrscts, 
I  admit  that  every  man  is  circumscribed;  but  in  all  other  cases 
he  is  unrestrained.    It  is  not  alleged  in  the  ease  in  Salkeld, 
that  there  was  anything  illegal  in  it,  or  that  it  was  prohibited 
by  law;  only  that  it  was  vain  and  of  no  use,  because  the  in- 
terest had  not  become  due;  or,  in  other  words,  that  a  man  had 
not  a  right  to  contract  or  stipulate  upon  a  contingency  which 
was  to  happen  after  the  contract  was  made,  and  which  wss  to 
spring  out  of  the  contract  itself,  as  one  of  its  certain  and  event- 
ual consequences.    I  confess  I  cannot  see  the  force  of  this  kind 
of  reasoning  upon  such  a  subject,  and  therefore  cannot  jield 
my  assent  to  it;  I  am  constrained  to  give  the  same  answer  to 
the  cases  quoted  by  the  defendant's  counsel  from  1  Binn.  175; 
and  Johns.  Gh.  14  [Connectiioui  v.  Jackmm,  7  Am.  Deo.  471]. 
But  even  to  give  all  those  cases  their  utmost  latitude,  as  con- 
tended for,  they  are  not  analogous  to  the  cases  under  consid- 
eration; for  they  were  all  cases  to  convert  interest  into  piin- 
cipal  as  it  became  due;  whereas,  in  this  case,  it  is  on  agreement 
to  pay  the  legal  interest  to  the  plaintifr,  on  the  principal  som. 
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«l  the  end  of  every  year,  for  Us  oonTenienoey  or  eabeisteiioey  as 
be  tboaght  proper  to  appropriate  it.  There  is,  therefore,  noth- 
ing illegal  or  unjust  in  the  whole  transaetion  on  the  pari 
of  the  pljuntiff»  and  as  he  appears  to  me  to  be  as  justij  en- 
titled to  interest  on  the  sam  which  should  have  been  paid  him 
at  the  end  of  eTeiy  year,  for  interest,  as  he  was  to  any  part  of 
the  principal  snm  mentioned  in  the  condition  of  the  bond, 
agreeably  to  the  original  interest  and  design  of  the  parties  when 
the  oontnet  was  made  and  entered  into. 

I  am  therefore  of  opinion  that  the  rule  should  be  made  abso- 
lute against  the  sheriflF,  unless  he  will  go  on  and  lerj  the  inter- 
est on  ike  diflTerent  payments  which  were  to  haye  been  made 
tor  interest-money  at  the  end  of  each  year,  agreeably  to  the 
condition  of  the  bond.  Bat  if  he  will  raise  and  coUect  the 
same,  and  pay  the  amount  over  to  the  plaintiff  or  his  attorney, 
that  then,  and  in  that  case,  the  rale  to  be  forthwith  discharged. 

HoTT,  J.  I  concur  in  the  opinion  which  has  been  delivered 
by  my  brother  Bay  in  this  case,  but  as  it  appears  susceptible  of 
so  many  different  views,  I  beg  leave  to  express  my  own  opinion 
in  my  own  way. 

If  there  be  nothing  unlawful  in  such  a  contract,  the  court 
must  enforce  it,  and  it  is  not  unlawful  unless  it  be  usurious. 
If  it  be  nsurious,  the  whole  bond  is  void,  and  the  plaintiff  can 
recover  nothing.  In  England,  with  all  the  strictness  which  has 
prevailed  in  their  courts  on  the  subject,  such  a  bond  has  been 
held  not  to  come  within  the  statutes  against  usury :  4  T.  B.  613; 
2  H.  Blackstone,  144.  In  Massachusetts  and  North  Carolina  it 
has  been  decided  that  such  a  contract  is  lawful,  and  that  the 
payee  is  entitled  to  interest  on  the  interest,  so  agreed  to  be 
paid:  2  Mass.  668;  Taylor's,  231.  To  constitute  usury,  more 
than  seven  per  cent,  must  be  reserved  for  the  annual  use  of 
money.  In  this  case  nothing  is  required  except  simple  interest 
on  the  money  due  from  the  time  it  was  to  have  been  paid.  A 
part  of  the  money  so  due,  to  be  sure,  was  interest,  which  be- 
came converted  into  principal,  but  there  is  nothing  unlawful  in 

Oat. 

Let  ns  only  state  the  case  in  another  form  and  the  whole 
mystery  will  disappear.  Suppose  a  person  were  to  sell  an  es* 
tate  worth  ten  thousand  dollars  on  a  credit  of  ten  years,  and 
instead  of  reserving  interest  to  be  paid  annually  on  the  face  of 
the  bond  given  for  the  purchase-money,  he  shall  have  it  secured 
by  ten  several  notes,  payable,  one,  two  and  three  years,  and  so  on, 
ap  to  ten  years,  after  date.     Would  not  each  note  carry  interest 
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from  the  time  it  became  due,  and  would  it  not  be  the 
thing  if  it  were  ezpreeal  j  stipalated  in  the  conditions  of  the 
bond?  The  annual  interest  of  ten  thoosand  dollars  is  seren 
hundred  dollars,  and  whether  a  person  promises  to  pay  seyen 
hundred  dollars,  or  the  annual  interest  of  ten  thousand  doUars, 
is  only  using  different  words  to  express  the  same  idea,  for  thai 
is  certain  which  can  be  rendered  certain. 

It  is  said  there  is  no  express  promise  in  this  case  that  ths  in* 
terest  shall  be  conyerted  into  principal,  and  that  interest  shall 
be  paid  upon  it.  But  when  a  person  promises  to  pay  a  specific 
sum  on  a  giyen  day  the  law  implies  a  promise  to  pay  interest 
from  that  day  if  the  principal  is  not  paid.  And  he  adds  noth- 
ing by  an  express  promise  to  an  obligation  which  the  law  re- 
quires him  to  perform.  There  is  nothing  oppressiTe  or  nnjust 
in  such  a  contract. 

Suppose  a  person,  for  the  purpose  of  making  convenient  pro- 
vision  for  a  family,  should  sell  all  his  estate  on  a  long  credit, 
with  interest  payable  annually  for  their  support  Would  they 
not  be  entitled,  eyen  in  equity,  to  interest  on  each  installment 
if  the  payment  should  be  withheld  f 

The  case  from  1  Johnson's  Ch.  14  is  a  case  of  compound 
interest.  Not  so  here.  All  that  the  party  demands  is  simple 
interest  on  the  amount  stipulated  to  be  paid.  The  cases  read 
from  the  equity  books  are  either  cases  of  compound  interest 
or  of  peculiar  hardship,  in  which  that  court  felt  authorized 
to  grant  relief;  but  this  court  must  proceed  aocording  to  settled 
and  uniform  rules  of  law,  and  cannot  accommodate  their  decis- 
ions to  the  circumstances  of  eyexy  particular  case.  If  there  be 
anything  in  the  case  which  will  authorise  the  interposition  of  a 
court  of  equity,  to  that  court  let  the  party  apply. 

CoLOOOK,  J.,  concurred. 

Johnson,  J.  Distrustful  as  I  am  of  my  own  judgment,  when 
it  leads  me  to  differ  from  the  opinion  of  the  majority  of  my 
brethren:  and  willing,  as  I  always  am,  to  yield  to  that  high 
authority  on  doubtful  questions,  I  cannot  persuade  myself  to 
giye  eyen  a  reluctant  assent  to  the  doctrine  established  in  this 
case.  I  think  it  subyersiye  of  the  morals  and  the  interests  of 
the  community,  and  calculated  to  open  a  high  road  to  the  most 
abominable  usuiy,  and  to  break  down  the  guards  which  the  law 
has  placed  oyer  the  hard-hearted  usurer. 

The  policy  and  propriety  of  regulating  interest  on  money  by 
law  haye  been  called  in  question,  I  am  aware;  but  I  am  inclined 
to  think  it  may  be  yindicated.    It  is  not,  howeyer,  my  intention. 
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nor  is  it  neoeaflaiy,  to  diaoiUMi  that  question.  It  belongs  to 
another  department  of  the  goYemment,  and  it  is  snfBoient  for 
mj  purpose  that  I  find  in  our  statute  book  a  law  forbidding  the 
leserration  of  more  than  seven  per  cent,  per  annum,  and  in 
that  proportion  for  a  greater  or  lees  period,  for  the  loan  of 
money,  etc. 

In  considering  this  question,  I  shall,  in  the  first  instance,  lay 
aside  the  consideration,  that  in  this  case  there  is  no  express 
stipulation  that  the  annual  interest  should  become  principal 
and  cany  interest,  and  consider  it  on  the  broad  ground,  that 
in  whateyer  shape  it  may  be  put,  it  is  subversiye  of  the  laws 
against  usury. 

Upon  a  rough  calculation  which  I  haye  made,  a  sum  put  to 
interest  on  the  principle  that  the  annual  interest  shall  carry 
interest,  will,  in  the  short  period  of  twenty  years,  produce  an 
ayerage  amount  of  annual  interest  of  about  twenty-six  per  cent. 
But  if  the  contract  should  proyide  for  the  quarterly  or  monthly 
payments  of  the  interest,  an  inconsiderable  sum  would,  in  a 
abort  time,  beggar  arithmetical  calculation.  It  were  better  to 
repeal  the  laws  against  usury,  and  to  suffer  the  unfortunate 
borrower  to  rush  into  ruin  at  once,  than  to  steal  upon  him  by 
those  almost  imperceptible  means;  for  although  it  may  be  said 
that  he  enters  into  it  with  his  eyes  open,  yet  we  know  that  those 
who  are  pinioned  by  the  hard  hand  of  necessity  seldom  make 
the  necessary  calculations  as  to  consequences.  It  has  been  said 
that  our  statute  proyides  for  the  annual  interest  only,  and  that 
any  contract  making  the  accruing  interest  payable  at  shorter 
periods  would  haye  the  effect  of  giyiug  a  greater  annual  interest 
and  therefore  be  yoid.  But  from  the  best  consideration  I  am 
aUe  to  giye  it,  I  am  at  a  loss  to  see  the  distinction.  It  is  true, 
that  a  year  is  giyen  to  fix  the  rate  and  proportion  of  interest; 
but  it  is  equally  true,  that  the  statute  itself  fixes  that  rate  as 
the  standard  by  which  it  is  to  be  calculated  for  a  shorter  or 
longer  period,  and  if  the  doctrine  contended  for  on  tbe  part  of 
the  motion  be  established,  I  see  no  reason  why  the  lender  may 
not,  by  his  contract,  make  the  interest  payable,  and  become 
principal  de  die  in  diem ;  and  where  this  would  end,  I  leave 
those  whose  interest  may  require  it  to  make  tbe  calculation. 
With  regard  to  the  particular  case  under  consideration,  I  can 
see  no  difference  between  this  contract  and  every  other  out  of 
which  interest  would  arise,  except  that  it  gave  the  plaintiff  a 
right  to  sue,  on  the  non-payment  of  tbe  interest. 

In  all  cases  where  interest  is  reserved,  and  tbe  payment  of 
the  principal  and  interest  is  postponed  until  a  given  day,  the 
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interest  as  wdl  as  the  principal  will  then  cany  interest;  so,  that, 
although  the  sum  borrowed  carry  only  legal  interest  up  to  the 
time  to  which  the  payment  is  postponed,  yet  after  that  period 
a  greater  interest  is  allowed.  It  is  said,  however,  that  where 
the  contract  is  to  pay  the  interest  at  stated  periods,  it  is  the 
right  of  the  lender  to  demand  it,  and  the  daty  of  the  borrower 
to  pay  it;  and  having  it  in  his  possession  he  may  again  pat  it  to 
interest.  This  is  true,  but  I  think  the  statute  gives  the  answer 
to  this  argument.  The  lender  is  not  permitted  to  demand  more 
than  seven  per  cent,  per  annum,  and  at  that  rate  for  the  prin- 
cipal sum  borrowed.  In  questions  of  construction  some  indul- 
gence is  due  to  the  habits  of  the  world  and  to  the  indolence  of 
mankind,  for  they  are  so  deeply  rooted  that  we  had  as  well  at- 
tempt to  reverse  the  laws  of  nature  as  to  alter  them. 

It  has  been  further  insisted  that  the  question  is  resolved  into 
the  inquiry,  whether  the  contract  is,  or  is  not,  void,  as  being 
usurious  ?  That,  if  it  is  not  we  are  bound  to  carry  it  into  effect. 
That  question  might  arise  where  the  contract  provides  that  the 
interest  shall  cany  interest,  I  am  not  prepared  to  say  that  the 
whole  contract  is  void.  On  the  contrary,  I  am  inclined  to  think 
it  is  good  as  to  the  principal  sum  and  the  legal  interest,  but 
void  as  to  the  provision,  on  account  of  its  tendency  to  usury 
and  on  account  of  its  being  predicated  on  a  consideration  which 
had  no  existence  at  the  time,  and  which,  I  think  I  have  shown, 
never  could  have  had  an  existence.  To  which  I  will  only  add 
that  if  it  had  for  its  basis  a  view  to  an  increased  rate  of  interest 
it  is  usury,  and  if  it  had  not  there  was  no  consideration. 

On  the  ground  of  authority  I  might,  I  think,  content  myself 
with  the  able  and  masterly  review  which  Chancellor  Kent  has 
taken  of  them,  in  the  case  of  the  State  of  ConnecHcui'^,  Jaekaon^ 
1  Johnson's  Ch.  13  [7  Am.  Dec.  471],  in  which  he  comes  to 
the  conclusion  that  interest  upon  interest  ought  not  to  be  al- 
lowed except  in  a  few  cases  which  furnish  exceptions  to  the 
-general  rule,  within  which  it  is  not  pretended  that  this  case  faUs. 
.His  reasoning  as  well  as  his  conclusion  is  so  satisfactory,  to  my 
jnind,  that  I  cannot  do  better  than  to  adopt  them  as  my  own. 
1  cannot,  however,  forbear  to  add  the  authority  of  Lord  Chan- 
cellor Cowper,  in  the  case  of  Lord  Oamhion  v.  Lord  TarmouA, 
1  Salk.  449.    He  says  an  agreement  at  the  time  of  the  mortgage 
will  not  be  sufficient  to  make  future  interest  principal;  but,  to 
make  interest  principal,  it  must  first  become  due,  and  then  an 
agreement  concurring  it,  may  make  it  principal.      Vide  also 
Lewis  V.  Bacon,  3  Henning  &  Munf .  89, 116;  Sparkn  v.  Chrrigues, 
1  Binney,  166.    It  is  said,  however  hiffh  this  authoritv  may  H 
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it  ia  the  dedrion  of  a  oonri  of  ohanoeiyy  in  which  the  rule  maj 
be  diflBarent  from  that  which  goTems  a  oourt  of  law.  It  ia  tme 
that  in  the  case  referred  to  Chancellor  Kent  haa  left  that  qaea- 
tion  nnaetilid,  and  he  says  that  perhapa  a  oonrt  of  law  would 
not  cany  anch  a  contract  into  effect.  But  on  this  anl^eot  my 
mind  is  equally  aatiafted. 

The  jnriadiction  of  a  conrt  of  chanoeiy  differs  Uttle  from  that 
cf  the  court  of  law,  except  in  the  mode  of  obtaining  of  eyidence 
and  adminiatering  relief.  It  ia  equally  bound  by  the  rules  of 
law  in  the  construction  of  contracts,  and  has  no  more  power  to 
cttxy  into  efEsct  a  contract,  illegal  in  itself  and  yoid  of  consid- 
ecfttion,  than  this  court.  The  case  of  Le  Orange  y.  HamUion^  4 
T.  B.  613,  cited  on  the  part  of  the  motion,  establishes  a  posi- 
tion that  haa  not  been  denied.  It  is,  that  where  paymenta 
bare  been  made  on  a  contract  carrying  interest,  the  interest 
Aall  be  first  deducted  out  of  the  payment,  and  the  balance 
passed  to  the  payment  of  the  principal  sum;  and  that  a  contract 
proWding  for  it  is  not  uaurioua.  It  is  not  uaurioua  because  it  is 
the  legal  consequence  of  a  contract  to  pay  interest  on  money; 
but  I  would  say,  that  it  was  an  useless  and  unmeaning  aur- 
plnsage. 

All  the  direct  authoritiea  which  haye  been  adduced  on  the 
psrt  of  the  motion  are  OreenleafY,  KeUogg^  2  Mass.  668;  Taylor, 
N.  C.  231.  To  these  are  opposed  the  cases  aboye  cited,  and  the 
eonent  of  English  decisions.  Perhaps,  too,  these  may  haye 
arisen  out  of  the  peculiar  wording  of  their  atatutes  against 
nsQxy;  or,  perhaps,  they  may  be  found  in  the  rage  which  haa 
ran  the  rounds  of  the  United  States,  within  the  last  few  years, 
to  loose  entirely  the  shackles  which  the  laws  against  usury  im* 
pose.  As  highly,  therefore,  as  I  respect  these  authorities,  when 
thna  supported,  I  cannot  surrender  my  own  opinion.  This 
opinion  haa  grown  up  with  me  from  my  infancy,  and  is  taught 
as  a  lesson  in  schools;  and  I  yenture  to  say,  that  there  is  not 
a  school-boy  or  a  counting-house  clerk  who  has  learned  to  cal- 
colate  interest,  that  will  not  tell  you  that  compound  interest  is 
not  lawful;  and  this  is  surely  one  species  at  least  of  compound 
interest.  Upon  inquiry,  also,  among  merchants  and  money- 
brokers,  it  will  be  found,  that  such  a  principle  of  calculating 
interest  haa  neyer  been  recognised  as  lawful. 

Gahtt,  J.  concurred  with  Johnson,  J. 

Bule  made  absolute. 

See  note  to  StlUck  y.  French,  6  Am.  Beo.  186^  where  this  sabjeet  is  ex- 
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Burden  v.  MgElhenny. 

[9NaRlllCoCIOBD.flO.]  t 

AcnorowLiDOXVO  Debt  Bakhwd  bt  Statutx. — The  dif^tait  aokiMnrMf- 
mfint  of  a  debt  is  snffioient  to  take  it  out  of  the  stetote  ol  HmftaNnm, 
Aooordingly,  where  a  debtor  referred  an  aooount  to  an  a^^eot  lor  exam- 
ination, it  was  held  that  this  was  soffioient  evidenoe  to  go  to  the  Jozy, 
as  showing  a  promise  to  pay  whatever  should  be  found  dne^  ao  as  to 
remoYe  the  bar  of  the  statute. 

AonoN  to  recover  the  balanoe  of  an  aoootmt  due  in  1800^  from 
llrs.  Wilkinson,  now  Mrs.  MoElhenny.  An  action  was  com- 
menced in  1809,  which  abated  by  the  death  of  the  defendant's 
husband,  whereupon  this  action  was  brought.  Pleas,  noti-at- 
sumpsii  and  nan-assumpsU  infra  quatnor  annas.  After  the  com- 
mencement of  the  action  the  defendant,  in  conversation  with 
Mr.  Deliesseline,  requested  him  to  examine  the  acooonts  ob- 
serving, that  it  remained  so  long  that  she  thought  it  had  been 
settled;  and  she  expressed  a  wish  that  he  should  have  zeferenoe 
to  certain  papers.  Mr.  D.  testified  that  he  did  not  examine  the 
account,  because  he  hai  already  done  so  in  the  life-time  of  de- 
fendant's husband.  Verdict  for  the  plaintiff.  The  defendant 
moTcd  for  a  new  trial,  on  the  ground  that  there  was  not  sniB- 
oient  evidence  to  take  the  case  out  of  the  statute  of  limitatioiifl. 

Chrimke,  for  the  motion. 

HurU  and  Parher,  contra. 

By  Court,  Coloook,  J.  I  think  it  is  high  time  this  qoestion 
was  at  rest.  I  lay  it  down  that  a  bare  acknowledgment  of  a 
subsisting  debt  is  sufficient  to  take  the  caae  out  of  the  statute 
of  limitations.  The  act  was  intended  as  a  shield  to  protect  froni 
the  payment  of  debts  which  had  been  already  disehaiged. 
Amidst  the  casualties  of  life,  receipts  or  other  evidences  of  pij- 
ment  are  frequently  lost;  and  it  was  found  that  the  estate  of 
deceased  persons  would  be  particularly  liable  to  injury  witboot 
the  aid  of  this  act.  Wherever  a  moral  obligation  exists,  there 
the  law  raises  an  assumption.  Where  a  debt  is  due,  there  is  a 
moral  obligation  to  pay;  and  would  it  not  be  abeuzd  and  con- 
tradictory so  to  construe  the  act  as  to  oppose  this  long-e8ts2>- 
lished,  wise  and  just  principle  of  law?  I  am  aware  that  there 
are  contradictory  opinions  and  decisions  on  this  sul^eot.  1i^^ 
weight  of  authority,  howoTer,  will  be  found  to  be  decidedlj  ^ 
favor  of  the  rule  which  I  have  laid  down:  1  Selwyn,  160. 

The  slightest  acknowledgment  has  been  holden  sufficient;  ei 
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aayiiig  **  proTo  your  debt  and  I  will  pay  it;"  ''  I  am  ready  to 
aooount,  but  nothing  in  dne:"  Trueman  y.  FgnUm^  Oowper, 
548.  The  defendant,  meeting  the  plaintiff,  said  to  him, 
"What  an  extrayagant  bill  you  haye  deliyered  me.*'  Lord 
Eeoyon  held  this  a  sofBeient  acknowledgment  that  something 
was  dne:  LawranceYi  WorraU,  Peake  N.  P.  0.  93;  8.  0.,  GEsp. 
N.  P.  C.  92.  So  in  Clarke  y.  BradOuno,  3  Bsp.  N.  P.  0. 155-7, 
Bradshaw  saying,  ''  plaintiff  had  paid  money  for  him,  twelye  or 
thirteen  years  ago,  bat  that  he  had  since  become  a  bankrupt, 
hj  which  he  was  discharged,  as  well  as  by  law,  from  the  length 
of  time."  liord  Eenyon  held  it  to  be  sufficient  to  take  it  oat  of 
the  statute.  The  defendant  had  applied  to  the  court  in  an  af- 
fidayit  for  leaye  to  plead  the  statute  of  limitations,  that  since 
the  bill  of  exchange,  on  which  the  action  was  brought,  became 
due,  which  was  more  than  six  years  before,  no  demand  of  pay- 
ment had  been  made  of  him.  This  was  deemed  sufficient  to  be 
left  to  the  juiy  as  an  acknowledgment.  And  the  jury  haying 
found  a  yerdict  for  the  plaintiff,  the  court  refused  to  grant  a 
new  trial:  Bryan  y.  JSbrseman,  4  East,  599,  and  note  a  to  page 
604.  So  where  a  letter  was  written  to  the  plaintiff's  attorney  on 
being  serred  with  the  writ,  concluding  in  ambiguous  terms, 
neither  expressly  denying  or  admitting  the  debt,  it  was  held 
that  such  letter  ought  to  haye  been  left  to  the  jury  to  consider 
irheiher  it  amounted  to  an  acknowledgment  of  the  debt,  so  as 
to  take  it  out  of  the  statute:  JUoyd  y.  JUdund,  2  T.  B.  760;  fidb- 
neS  y.  Keppd^  1  New  Bep.  20. 

In  the  case  before  us,  the  facts  were  submitted  to  the  jury,  with 
a  direction  from  the  judge  that  the  rule  now  laid  down  should  goy- 
em,  and  I  think  the  determination  a  correct  one.  The  defendant 
lefened  the  examination  of  her  accounts  to  her  agent,  or  to  one 
acting  as  a  mutual  agent,  by  which  she  is  to  be  understood  as 
aajing,  I  know  that  there  was  a  debt,  though  I  thought  it  paid; 
whateyer  shall  be  found  due  I  will  pay. 

The  motion  is  dismissed. 

Bax,  Nott,  and  JomnaoN,  JJ.,  concurred. 


The  ili^i^fMWf  on  this  sabjeot  yaiy  greatly.  Soma  hold,  «•  this  oaae^  thail 
aay  aoknofwledgme&t^  however  slight,  will  remove  the  bar  of  the  statute: 
Lordy.  Shaler^  8  Am.  Deo.  100.  Other  cases  go  further,  and  reqnireaprom- 
tte:  Ikm/orthY.  CftOoer,  6  Am.  Dec  361;  BtUY.  Bowkmd,  3  Id.  729. 

The  courts  of  South  Carolina,  like  those  of  some  of  the  other  states,  have 
not  been  entirely  uniform  in  their  decisions  as  to  what  acknowledgment  or 
promise  is  suffidant  to  take  a  case  out  of  the  statute  of  limitations.  Ptior 
to  the  case  of  Taung  v.  Monpoey,  2  Bail.  278,  they  were  disposed  to  hold 
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veiy  slight  eyidenoe  of  a  new  proouie  or  aoknoirledgmeat  to  be  eoflBciant  lor 
this  pnipose,  apparently  prooeeding  npon  the  aanunptian  that  the  policj  d 
the  statate  waa  founded  npon  the  pzeenmption  that  a  debi»  not  aaed  lor 
within  the  prescribed  time^  had  been  paid.    Henoe,  they  were  inclined  to 
seize  npon  any  declaration  or  expression  of  the  debtor  whidi  seemed  to  rebut 
this  preeamption,  in  order  to  aToid  the  statate  bar.    In  aooordanoe  with  this 
view,  it  was  held  in  Lee  t.  Ptrry^  3  MoGord,  558;  on  the  anthority  of  the 
principal  case,  that  a  mere  acknowledgment  of  the  debt  as  unpaid,  althongh 
coupled  with  an  avowed  pnzpose  to  resist  payment,  would  revive  the  debt» 
4nd  that  therefore  where  the  debtor  said  "that  the  note  had  not  been  paid, 
and  that  he  would  not  pay  it,  unless  compelled  by  law,  as  it  waa  out  of 
date,  and  he  had  received  no  considerstion  for  i^"  the  bar  of  the  statute 
was  removed.    And  sgain,  in  Lindsay  v.  Jammm,  4  McCcrd,  93^  the  psin- 
cipal  case  was  followed,  and  it  was  decided  that  an  aoknowledgment  in  the 
following  form  took  the  case  out  of  the  statute:  "I  have  paid  the  money; 
but  if  I  cannot  show  that  I  have  paid  it,  I  will  not  plead  the  statute." 
However,  in  Lee  v.  Potk^  4  McCord,  216,  tiie  court  indicated  a  diapositioo 
to  take  more  conservative  ground  on  this  question.    It  was  there  held  that 
an  admission  of  an  account,  coupled  with  the  statement  that  the  debtor  had 
a  discount  against  it  to  a  greater  amount^  would  not  take  the  case  out  of  the 
statute,  and  Lee  v.  Ferry  was  commented  on  as  the  strougest  case  opposed 
to  this  view  of  the  law.    Finally,  in  T<nmg  v.  Jllonpoey,  2  Bail.  278,  the 
great  case  of  Bell  v.  Morrieon^  1  Pet.  351,  having  been  in  the  meantime  de- 
cided by  the  supreme  court  of  the  United  States,  the  principles  theie 
announced  by  Judge  Story  were  adopted  as  the  guide  of  the  Soutii  CSanJina 
courts  on  this  interesting  question;  and  after  a  very  thorou^  review  of  the 
previous  cases,  including  Burden  v.  McElheimy,  in  which  it  was  shown  tiist 
the  decisions  had  gone  too  far  in  opposition  to  the  policy  of  the  statute^  the 
rule  was  laid  down  that  a  dirtinction  should  be  made  between  cases  wfaen^ 
at  the  time  of  the  alleged  acknowledgment^  the  debt  was  already  baned 
and  those  where  it  was  not;  that  in  cases  of  the  latter  class,  a  vevy  slij^t 
admisBion  of  the  debt  would  prevent  the  running  of  the  statute;  but  thst  in 
cases  of  the  other  daas,  in  order  to  remove  the  bar  of  the  statute,  there  most 
either  be  an  express  promise  to  pay,  or  an  unequivocal  admission,  unaoooni- 
panied  by  any  expression  indicating  an  intention  not  to  pay.    Hence,  it  wh 
held  that  where,  after  the  statute  had  run,  the  debtor  who  was  an  indocser 
of  the  note  sued,  said  that  '*  he  had  not  been  served  with  notice  of  protastk 
and  therefore  had  nothing  to  do  with  it,  but  if  he  had  been  legally  notified 
he  would  have  paid  it  long  ago,"  this  was  not  sufiSoient  to  revive  the  debC^ 
although  it  should  be  proved  that  there  had  been  regular  demand  and  notioeL 
This  has  been  ever  since  regarded  as  the  leading  case  in  South  Oarolina  oa 
this  question,  and  the  principles  there  announced  have  been  repeatedly 
affirmed:  AUcoeky.  Ewen,  2  WU^  Z2&;  Sibmm  y.  i^Oiiiaa,  Id.  416; /oAnioa v. 
Bounetheau,  3  Id.  16;  Winyaw  Indigo  8oe.  v.  Kidd,  Dudley,  116;  Beagne  v. 
DesporUe,  Id.  118;  Lomax  v.  Rob€rt»(m,  Id.  367;  ffarlbeek  v.  ffwU^  I  MeM. 
197;  Williamson  v.  King,  2  Id.  505;  Deloaeh  v.  Turner,  6  Bich.  117;  Broun 
V.  Joyner,  1  Id.  211. 

Kkw  Pbomibb,  Causb  of  AcnoN.— In  Whiyaw  Indigo  See.  v.  KiH  Dud- 
ley, 116,  it  was  held  that  as  the  new  promise  was  the  cause  of  aetko,  s 
promise  made  after  the  action  was  commenced  could  not  begiveninevidAoa 
A  number  of  cases  have  variously  applied  the  doctrine  that  under  the  intent  dt 
the  statute  the  new  promise  is  to  be  regarded  as  the  cause  of  action,  and  tbs 
old  debt  merely  as  the  consideration  of  such  promise:   Beigne  v.  /Ae^porloi 
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Dndlqr,  118;  Lomax  t.  noberimm.  Id.  866;  Stm  ▼.  SaddVK  S  Bieh.  887; 
a>Mfy  T.  GiOem,  6  Id.  2& 

OosDTnovAL  PBOxzaK—It  wu  held  in  GKi^t.  ^annoii,  2  BuL  98;  that  a 
pnmuBe  to  pay  wlien  the  debtor  oolleoted  the  money*  wm  oonditknAl,  bat  •• 
the  oonditioii  wm  not  repngnant  to  the  original  debt,  it  wai  eoffioient.  Bat 
m  AUeoek  t.  Ewem^  2  Hill,  826^  it  waa  said  that  Orisi  t.  Hewman,  did  not  Uy 
the  rale  down  aoenrately,  in  not  holding  that  where  the  pronuae  la  ooodi- 
tuma],  it  ia  not  binding,  onleaa  the  oondition  ia  performed.  Other  caaea  hold* 
ing  thai  where  a  conditioDal  promiae  ia  relied,  peiformanoe  of  the  oonditioo 
must  be  averred  and  proved,  are  Brwom  t.  Jayner,  1  Bich.  211;  Meigne  t. 
Doporie^  Dndley,  11&  See,  to  the  aame  eifeot,  Wiieox  ▼.  WiUiamt,  6  Ner. 
2D6;  BidweUw.  Bogm,  10 Alien, 438;  BettY.  Marriaom,  I  Pet  861. 

SumuuMCT  OF  PnoKm  Qvisnov  of  Law.— The  question  whether  a 
particiilar  procniae  or  acknowledgment  ia  aaffioient  to  take  the  case  oat  of 
tbe  atatate  ia  one  of  law  for  the  ooort:  Hortbeek  ▼.  ffuni,  1  MoBl  197; 
Moaek  T.  Turner,  6  Bach.  117. 

AcKirowLKDGXEiiT  TO  Stbavoxb.— It  aeema  that  an  aoknowledgment  or 
pronuae  to  take  the  eaae  oat  of  the  atatate  ahoald  be  made  to  the  creditor, 
or  to  same  one  on  hia  behalf  and  that  if  made  to  a  atnnger  it  ia  not  aofll* 
OBot:  Siberi  t.  WUder,  16  Kan.  176;  &  C.,  22  Am.  Bep.  880;  iMMit  t. 
/hrl^,  2StR»K  848;  Trmmmet  ▼.  Sabrnm,  2 Bail  806. 


GrOBDON  V.  Goodwin. 

[3  Hon  k  XoOOBD,  70.] 

lohiiinnnB  of  Btioutobs.— Where  one  aaea  aa  ezeovtor,  the  aoB-JoiBdar 
of  hia  co-ezeeatoia  aa  plaintiflB  ia  not  »  groand  of  nonaoit^  bat  the  ob« 
Jeetioa  moat  be  taken  by  ]dea  in  abatement. 

Biaixr  SnTLEMKHT,  wmof  FRAUDULBirr. — ^Where  a  father  parohaaed  prop- 
erty with  hia  own  fanda,  bat  took  a  bill  of  aale  to  himaelf  aa  agent  of 
eartain  traateea  for  hia  wife  and  children,  and  kept  theaame  aeoret^  aaing 
the  property,  it  waa  held,  on  a  aabeeqaent  aale  by  him  to  »  b<ma  Jid€ 
porchaaer  for  Talae,  without  notice^  that  the  bill  of  aale  waa  frandalent 
aa  to  each  parchaaer. 

AonDH  by  the  plaintiff,  as  exeoatrix  of  AmbToae  Gordon,  to 
recover  the  possession  of  certain  negroes  from  the  def endants^ 
Charles  Gtoodwin  and  A.  Beggs.  Pleas,  the  general  issue,  and 
the  statute  of  limitations.  At  the  trial  the  defendant  Beggs, 
who  alone  defended  the  action,  moved  for  a  nonsuit,  on  tbe 
ground  that  two  other  executors  of  the  will  of  Ambrose  Gor- 
don were  not  joined  as  plaintiffs;  but  the  motion  was  OTerruled. 
The  plaintiff  claimed  the  negroes  under  a  bill  of  sale  to  her  tes* 
taior  from  Charles  Goodwin,  made  January  6,  1802.  The 
defendant  Beggs  claimed  as  the  husband  of  one  of  the  daughters 
of  the  wife  of  tiie  said  Charles  Gbodwin,  under  certain  bills  of 
aale  conveying  the  said  negroes  to  Goodwin  as  an  agent  for  cer-* 
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tain  trustees  for  the  wife  of  the  said  Goodwin  and  for  her  chil- 
dren. The  fac^  concerning  these  bills  of  sale  are  stated  in  the 
opinion.  It  appeared  from  the  testimony  of  one  Benjamin 
Sims,  that  shortly  after  the  sale  by  Goodwin  to  Gkxrdon,  he 
(Sims),  as  agent  for  Gordon,  demanded  and  reoeiyed  poooegnion 
of  the  negroes,  but  suffered  them  to  remain  with  Goodwin  until 
the  further  orders  of  Gordon,  who  died  soon  afterwards. 

The  juiy  having  returned  a  verdict  for  the  plaintiff  for  the 
possession  of  the  negroes  and  one  thousand  two  hundred  and 
fifty  dollars  damages,  the  defendant  renewed  his  motion  far  a 
nonsuit,  and  moved  for  a  new  trial,  on  grounds  which  sofft- 
ciently  appear  from  the  opinion. 

Orimke^  for  the  motion. 

J/aritn,  cofnira. 

By  Court,  Biohabdson,  J.  The  motion  for  a  nonsuit  can- 
not prevail,  because  the  rule  of  pleading  is  estaUiahed  thai  de- 
fendant must  take  advantage  of  the  nonjoinder  of  a  co-executor 
by  pleading  in  abatement  after  oyer  the  probate.  This  is  the 
distinction  where  the  plaintiff  sues  in  right  of  another,  and 
when  he  sues  in  his  own  right.  In  the  latter  case  the  omiasbn 
may  be  cause  of  nonsuit,  but  not  in  the  former:  1  Ghitty,  13; 
1  Saund.  291. 

The  verdict,  too,  as  to  the  amount  of  damages,  is  sapporftad 
by  the  testimony,  which  need  not  be  more  particularly  narnted. 
lliis  was  a  question  for  the  jury,  and  the  verdict  is  not  enor- 
mous. As  to  the  possession  of  the  negroes  by  Charles  Goodwin^ 
it  evidenUy  appears  from  the  evidence  of  Benjamin  Sims  that 
it  was  not  adverse  from  the  plaintiff's  testator,  but  really  his 
possession.  But  I  hasten  to  the  ground  relied  upon  by  the  de- 
fendant, and  seriously  argued  by  their  counsel,  for  a  new  trial, 
to  wit:  Because  the  jury  presumed  fraud  in  finding  for  Uie 
plaintiff,  of  which  there  was  no  proof.  The  question  submitted 
to  this  court  is,  can  the  verdict,  which  deprive^  the  childzen  of 
Mrs.  Goodwin  of  these  negroes  in  favor  of  a  6ona  fiie  puxchaser 
for  valuable  consideration  from  C.  Goodwin,  her  husband,  and 
without  notice  of  the  settlement  in  trust,  be  supported  by  the 
testimony  ? 

The  facts  were  as  follows:  In  May,  1799,  Charles  Goodwin, 
the  husband,  styling  himself  agent  of  Chamberlain,  and  Joha 
Goodwin,  trustees  of  Elizabeth,  the  vrife  of  the  said  Charles, 
purchased  one  of  the  negroes  in  dispute.  In  Januaiy,  1801, 
the  said  Charles  GK>odwin.  styling  himself  as  before,  purchased 
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the  other  n^gioee.  The  oonndention-money  was  said  to  bo 
received  of  the  tniateea  by  the  hands  of  the  said  Oharles,  and 
and  the  negroes  to  be  held  in  tmst  for  Elixabethy  his  irife,  and 
her  children.  On  the  twenty-third  of  ICay,  1801,  Oharles 
Goodwin  wrote  to  the  plaintiff's  testator,  Ambrose  Gk>rdon, 
parts  of  which  letter  I  will  refer  to.  On  the  sixth  of  Jannaiy, 
1802,  Charles  Goodwin,  in  consideration  of.  one  thousand  five 
htindred  and  fiffy  dollars  conTcyed  the  negroes  named  in  the 
letter  to  Ambrose  Gordon,  under  which  conveyance  his  ezecu* 
tnx  now  sues.  The  bills  of  sale  to  Charles  Goodwin,  as  agent, 
are  in  his  handwriting,  and  never  recorded;  nor  does  it  appear 
that  Ambrose  Gordon  could  have  had  notice  of  them.  The 
negroes  appeared,  of  course,  as  the  property  of  Oharles  Gh>od- 
win,  who  held  possession  of  them  and  described  them  as  his  own 
property.  This  letter  avows  his  pecuniary  embazrassment.  In 
this  flitoation  he  sells  the  negroes,  to  all  appearance  his  own,  to 
A.  Gordon.  If  Charles  Goodwin,  thus  embarrassed,  paid  the 
oonsideration-money  for  these  negroes  to  Hammond  Bichard- 
ion,  out  of  his  own  pocket,  though  he  took  a  Inll  of  sale,  which 
is  kept  in  secret,  for  his  wife  and  children,  it  would  require  a 
kind  of  hardihood  to  contend  seriously  that  there  would  not  be 
grounds  to  presume  a  fraud,  even  at  common  law.  And  we 
vonid  much  more  readily  conclude  there  was  a  fraud  under  the 
statute  of  27  Eliz.,  made  expressly  to  protect  purchasers  for  a 
valuable  considexation  against  mere  voluntary  settlements  of 
that  kind. 

But  did  not  Charles  Goodwin  actually  pay  the  money  out  of 
bis  own  estate  ?  He  did  pay  it;  drew  the  bills  of  sale  to  himself; 
kept  them  in  secret,  and  used  the  negroes  as  his  own.  On  the 
other  hand,  he  styles  himself  agent  of  certain  trustees,  which 
may  suppose  a  trust  fund.  But  are  not  these  susceptible  of 
easy  proof  f  And  can  the  mere  expression  of  the  husband,  be- 
cause put  into  writing,  when  he  is  himself  charged  vrith  the 
fraud  in  covering  his  own  estate,  and  deeply  interested,  can  his 
mere  expression  be  received  as  any  proof  whatever?  I  conceive 
not.  But  let  it  be  called  the  expression  of  the  vendor  of  the 
negroes;  then  he,  too,  must  be  sworn  to  these  facts,  else  there 
ia  still  no  testimony.  If  a  husband  were  allowed  to  cover  his 
property  against  creditors  and  purchasers  by  so  simple  a  de* 
▼ice  as  naming  trustees,  calling  himself  their  agent,  and  by  the 
mere  act  of  so  doing  assuming  that  there  is  a  trust  fund,  the 
law,  which  is  so  watchful  over  mere  voluntary  settlements, 
would  become  literally  blind.    But  besides  the  obvious  neoes- 
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Bity  and  reason  for  disregarding  the  mere  ezpreedon  ooniained 
in  the  bills  of  sale,  there  are  not  wanting  adjudications  to  show 
that  in  such  cases  eyidence  of  the  tmst  fond  is  reqnued.  The 
case  of  Cadogan  y.  Eenix^^  CSowp.  434»  and  those  in  1  Mod.  76, 
and  2  Yes.  10  and  11,  are,  in  my  judgment,  yery  strong.  And 
according  to  the  last  case  of  Orow  y.  Olode^  2  Esp.  574,  the 
court  would  require  great  strictness  to  proye  the  property  par- 
chased  by  the  trust  fund,  after  appearing  as  the  husband's. 

But  suppose  for  a  moment  that  there  were  trust  funds,  and 
trustees  who  actually  authorized  the  appropriation  of  the  wife's 
money  in  the  purchase  of  these  negroes;  is  there  not  great  rea- 
son to  say  that  they  too  haye  committed  a  legal  fraud  upon  the 
purchaser  in  keeping  the  transaction  a  profoond  secret,  and 
suffering  their  agent  to  exhibit  the  property  to  the  world  as  his 
own,  thereby  assisting  him  to  obtain  money  on  a  fictitians  capi* 
tal  f  It  is  assisting  one  man  to  cheat  another,  which  is  not 
allowable.  In  all  such  cases,  the  parly  aiding  and  aiwiBting  by 
furnishing  another  with  the  show  of  capital,  maikea  whateyer 
capital  he  so  furnishes  absolutely  liable  for  so  uudi  as  is  ob- 
tained upon  its  credit.  If  the  trustees  haye  done  ao,  th^  have 
committed  a  fraud  upon  A.  Gk>rdon,  whose  repieeeatatiye  must 
recoyer  the  negroes  or  their  yalue.  And  the  roaort  of  Meb. 
Goodwin  would  be  eyidently  to  those  tmatees  for  their 
than  unguarded  use  of  her  trust  fund. 

The  motion  is  unanimously  dismissed. 

Bay,  Nott,  and  Gaiiti,  JJ.,  ooncuxxed. 
OoLOOGK,  J.,  was  absent. 


s 


Stats  v.  Gtorman. 

p  VoR  a  IfoOOBOk  M.] 

Labodit  bt  'RATT.wii^ — ^Laroeny  may  be  committod  of  goods 
the  owner  by  deliyery,  if  it  be  done  ammo  fwramdL 

IjBanantaasrr  for  larceny  of  a  horse,  the  properly  d  one  Tid- 
welL  The  facts  were:  Strother  Tidwell,  the  son  of  the  prose- 
cutor, borrowed  from  the  prisoner  a  horse  belonging  to  a  team 
which  was  in  the  prisoner's  charge  as  an  employee  of  the  owner, 
and  left  his  own  (Tidweirs)  team  in  charge  of  one  Gaudy.  The 
next  day  the  prisoner  went  to  Ghmdy,  and  obtained  from  him 
one  of  Tidwell's  horses,  under  pretense  that  he  wanted  to  ride 
him  a  few  miles  to  get  hay  for  his  team.    It  appeared  in  eii- 
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denoe,  howerer,  that  the  pretense  wme  ftiaB,  as  the  owner  of  the 
teun  had  a  man  employed  to  proTide  fodder  for  them.  The 
^moner  rode  the  horse  into  another  part  of  the  state,  and  sold 
faim,  telling  the  pnvehaser  thai  he  had  got  him  as  a  part  of  his 
Isther^B  estate,  and  telling  others  that  he  had  swapped  for  him. 
It  appeared  also  that  the  pnsoner  sometimes  used  an  assumed 
name.  After  a  Terdiot  of  gnilty,  the  defendant  moved  for  a 
new  trial. 

Ooodwffn  and  A.  F,  BuUmr^  for  the  motion. 

Slark^  soUctior,  contra. 

By  Cknirt,  Johbsoh,  J.  This  ease  has  been  safamitted  without 
azgnment,  and  ground  of  the  motion  being  the  general  one  that 
the  Terdict  is  contrary  to  law  and  eTidence,  without  any  speoifi* 
cation,  we  are  left  to  conjecture  on  what  it  is  predicated. 

The  points  made  in  the  argument  of  the  cause  before  the 
jnzy^  in  the  court  below,  and  those  which  I  suppose  are  now 
leUed  on,  were  that  a  larceny  could  in  no  case  be  committed 
where  the  thing  charged  to  be  stolen  came  to  the  possession  of 
the  party  charged  by  deliyezy  of  the  owner;  and  admitting  it 
might,  tiiat  the  evidence  in  this  case  did  not  satisfactorily  show 
that  the  prisoner's  design,  in  obtaining  possession  of  the  horse, 
was  at  the  time  felonioua 

Whatever  might  have  been  the  rule  on  the  subject,  there  can 
be  no  question  that  at  this  day  a  larceny  may  be  committed  of 
goods  obtained  by  delivery  from  the  owner,  if  it  was  done  animo 
furandi:  3  Chitty  Crim.  Law,  928;  and  the  reasons  and  pro- 
priety of  this  rule  appear  to  me  too  manifest  to  need  illustra- 
tion. If  delivery  by  the  unsuspecting  owner  was  a  sufSicient 
excose  for  the  tiiief ,  however  grossly  fraudulent  or  felonious 
lu8  intention  might  be,  villainy  would  readily  devise  stratagems 
to  obtain  it,  even  from  the  most  wary,  and  would  be  wholly 
destructive  of  that  confidence  and  spirit  of  accommodation  by 
which  society  is  held  together. 

That  the  prisoner  got  possession  of  the  horse,  with  the  steal- 
ing of  which  he  is  charged,  with  a  felonious  intention,  is 
determined  by  the  verdict  of  guilty,  and  unfortunately  for 
Urn,  I  think,  it  is  too  plainly  manifested  by  the  evidence. 
He  obtained  the  possession  of  tiie  horse  from  Gandy,  in  whose 
care  he  was  left,  under  the  strong  claim  that  he  had  lent  one 
the  day  preceding  to  Strother  Tidwell,  in  whose  care  he  was, 
pretending  that  he  wanted  to  ride  only  a  few  miles  to  procure 
hay  for  the  team,  of  which  he  had  the  charge;  for  which  thera 
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was  no  neoesaitj,  as  thej  were  sapplied  hj  one  of  the  witneaaes, 
who  was  employed  by  the  owner  to  provide  for  them.  He  had 
bat  just  got  the  horse  into  his  possession,  when  he  set  up  a 
claim  to  him  by  telling  one  of  the  witnesses  that  he  had  swap- 
ped for  him;  and  he  carried  him  directly  off  to  Barnwell,  where 
he  immediately  disposed  of  him,  telling  the  pnrehaser  that  he 
receiTed  him  as  a  part  of  his  dividend  of  his  iather^s  estate, 
who  had  lately  died,  and  moreover  assomed  a  diveniij  of 
names,  well  calculated  for  that  pursuit. 
I  am,  therefore,  of  opinion  that  the  motion  must  be  vefosed. 

CoLOOGK,  NoTT,  Gamtt,  and  Biohabdsov,  JJ.,  concuxed. 


Allen  v.  Hall. 

ft  VOR  4  MbOoBD,  124.] 

KMMBuam,  Pboov  ov.^-Evideiice  that  two  penona  hare  lived  ti^aCbar  m 
man  and  wife  ia  preanmptive  proof  of  a  maniaga^  whioh  may  be  nbatlad, 
bat  ia  oonolnaive  if  not  rebatted,  and  thii  ia  a  qnaation  for  tho  Joxy. 

Idxm— DaoLARATioira  as  EvmxNCB.— The  dadaiatioiia  of  penona  Ixiiag 
together  aa  man  and  wife  are  admiaaible  aa  evidence  on  the  qomikm  d 
mazriage,  in  a  anit  between  the  ohildzen  and  a  grantee  of  the  wile. 

Pabhiiion  for  the  division  of  a  tract  of  land  belonging  to  the 
estate  of  John  Hall,  who  died  intestate. 

The  defendants  were  the  children  of  the  intestate,  and  the 
plaintiff  claimed  as  a  purchaser  from  Margaret  Hall,  who  waa 
alleged  to  be  the  wife  of  the  intestate.  Pleas  :1.  Ne  unques  mxie; 
2.  Ne  unquea  aooouple;  3.  Statute  of  limitations.  It  appeared 
that  John  Hall  and  Margaret  Hall  lived  together  several  yean 
as  man  and  wife,  and  by  some  were  supposed  to  have  been 
jnarried.  The  defendants  offered  the  declarations  of  John  Hall 
ito  show  that  he  was  not  married  to  the  said  Margaret;  but  the 
•court  rejected  them.  It  appeared  that  the  defendants  bad 
been  in  peaceable  possession  of  the  prenuses  for  ten  or  eleven 
years,  and  ever  since  the  death  of  the  intestate,  and  that  the 
widow  had  left  the  state  shortly  after  her  alleged  husfaand'a 
decease. 

The  jury  found  a  verdict  for  the  plaintiff  for  one  third  of  the 
premises;  whereupon  the  defendants  moved  for  a  nonsuit  and 
for  a  new  trial,  on  the  grounds:  1  That  there  was  no  proof  of  a 
marriage;  2.  That  the  court  erred  in  rejecting  the  declarationfl 
of  John  Hall;  and  on  certain  other  grounds  not  neoeosary  to  ba 
noticed. 
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F^anon  and  OfandMn,  for  Uie  motknu 
Wi0iam9,  eonira, 

Bj  Court,  CoLooaK,  J.  It  is  unneoetMUcy  to  Ui»  notioe  of 
«Dj other  than  the  seoond  groand,  as  the  oourt  oommririth  tho 
pranding  judge  on  all  the  others. 

In  a  question  where  there  has  been  a  marriage,  proof  that  the 
parties  lived  together  as  man  and  wife,  if  not  rebatted,  will  be 
condosiTe.  But  this  evidence  is  onlj  presnmptiTe,  and  like 
manj  other  presomptions,  may  be  rebatted  bj  cironmstanoes  or 
posifeiTe  proof.  Where  persons  live  together  as  man  and  wife, 
their  declarations  are  for  the  most  part  given  in  evidence;  and 
if  these  declarations  be  contradictory  it  will  of  course  create 
doubt,  and  must  be  left  to  the  juiy  to  determine.  As  to  the 
creditors  and  inier  vivo9,  it  is  said  the  testimony  ought  not  to 
be  admitted.  But  as  to  the  rights  of  either  husband  or  wife, 
or  their  duldten,  they  are  admissible. 

It  does  not  follow,  because  such  declarations  were  made,  that 
they  should  be  conclusive.  The  time,  place,  manner,  and  an 
infinity  of  other  circumstances  will  have  their  weight  in  deter* 
mining  the  degree  of  credit  which  will  be  given  to  them. 
Perhaps  they  would  be  particulaaly  liable  to  suspicion,  when 
made  by  a  man  who  had  lived  with  a  woman  as  his  wife  for 
a  number  of  years.  There  can  be  no  danger  in  admitting  such 
testimony.  It  would  never  be  required  except  in  cases  of 
donbt.  There  can  be  no  interest  in  the  parties  from  whom  the 
eTidence  must  come.  Nor,  indeed,  any  bias  of  the  mind  which 
would  be  calculated  to  lead  to  error.  For  where  the  interest 
of  either  the  husband  or  wife  is  concerned,  it  must  be  the  dec- 
larations of  the  one  who  is  no  more  which  are  to  be  given  in 
evidence;  and  they  would  not,  therefore,  be  liable  to  suspicion, 
as  it  can  scarcely  be  believed  that  such  declarations  would  be 
made  with  a  view  to  destroy  rights,  which  can  only  exist  after 
the  person  making  them  shall  be  dead,  and  where  the  rights  of 
children  are  concerned.  The  security  is,  that  no  one,  however 
base,  is  disposed  to  render  himself  more  so  by  false  assertions.  But 
who  could  complain  of  the  admission  of  such  testimony  f  Surely 
not  the  woman  who  has  placed  herself  in  a  suspicious  situation. 
She  could  easily  have  prevented  this  by  pursuing  a  virtuous 
and  honorable  course.  And  this  may  be  urged  as  an  additional 
reason  for  the  admission  of  the  testimony,  that  it  will  tend  to 
tepress  vice. 

In  the  case  of  Ooodrighi  v.  Moss,  Oowp.  693,  ejectment  for 
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two  messuages,  two  qaestions  arose:  1.  'Whetlier   the  father 
and    mother   could    have    been    examined,    if    alxref      2. 
Whether  their  declarations,  after  their  death,  can  be  admitted 
as  evidence  f    Howarth  and  Jones  showed  cause  and  insiBted 
that  the  testimony  of  parents  in  their  life-time,  or  their  dedaia- 
tions  after  their  decease,  might  be  admissible  in  cases  where 
proof  of  the  marriage  was  presumptiye  only,  as  by  oohabttatioa 
or  general  reputation.    Lord  Mansfield  decided  in  this  case, 
that  the  declarations  of  the  mother  were  admissible,  and  a  new 
trial  was  granted.      In  the  King  t.  InhabUanis  of  Bromley, 
6  T.  B.  830,  the  wife  was  offered  to  prove  she  was  never  mar- 
ried, and  the  declarations  of  both  husband  and  wife  to  the 
same  purpose.    The  court  below  rejected  the  evidence.    Lord 
Eenyon,  stopping  the  counsel  for  the  motion,  said:  "This 
evidence  was  certainly  admissible,  though  the  justioes  at  the 
sessions  were  to  judge  of  the  effect  of  it.    In  Uie  case  at  the 
King  v.  The  InhabUanU  of  St.  Pder^s,  it  was  expressly  held,  that 
the  supposed  husband  was  a  competent  witness  to  dispiave  the 
marriage.  There  are  also  many  other  oases  of  this  kind,  but  in  all 
of  them  such  testimony  is  open  to  great  obearfation:"  See 
Maoe  V.  GadeU,  Oowp.  282;  PhiUips,  176, 177. 
The  motion  is,  therefore,  granted* 

NoiT,  JomraoN,  and  Biohabdsov,  JJ.»  concurred. 


Sea  note  to  JDoMloNderfy  v.  Cfheder,  9  Am.  Dto.  01,  wtae  tUs 


Stats  v.  Hjlttaway. 

PfeBJURT— MATiBiALrrr  or  Tmmoinr.— To  ooostitato  psjioy*  tfio 

iwocn  to  must  be  material  to  the  inae;  and  although  the  parlieolar  &ct 
as  to  which  the  witnou  ii  allegod  to  bsTo  swom  fibaly  naod  not  be 
material  per  m,  it  mnat  baTo  *  direct  and  immediata  enrninftkn  with 
some  material  fact,  so  aa  to  ghre  weij^t  to  the  teatimony. 

SaiiB.— Where  a  witneaa  awore  to  a  pardoolar  fact  wfaioh  was  maiifial,  aod 
that  he  waa  preaent  when  it  oocmred,  and  afterwaida,  when  aakad  when 
he  lived  at  the  time,  testified  that  he  Uved  near  the  paitjea^  wfaioh  «m 
proved  to  be  falae,  it  waa  held  that  thiawaa  too  lemofee  from  the  one  to 
oonstitnte  perjozy. 

JjxmcmtxsT  for  perjury.  The  facts  were:  One  Shaekleford 
having  been  indicted  for  stealing  a  cow,  and  afterwards  dis- 
charged, brought  an  action  against  the  prosecutor  for  maliciooi 
prosecution.    In  this  action  Hattaway  was  called  as  a  witness, 
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And  testified  that  ShaeUeford  pnzbhaeed  the  oow  in  qneetioa 
£iom  one  Garter,  and  that  he  was  present  at  the  time.  Being 
asked  where  he  liyed  at  the  time,  he  said,  **  near  Oarier'Sy  per- 
haps within  a  hnndred  yards/'  whereas  it  was  proTed  that  he 
did  not  li^e  in  the  state.  The  pezjnzy  assigned  was  his  false 
tsetimonj  as  to  where  he  liTed.  Nott,  J.,  instmoted  the  joxy 
that  the  testimony  was  not  material  so  as  to  oonstitate  peijnzy, 
bat  the  jury  thought  otherwise,  and  f onnd  the  defendant  guilty. 
The  prisoner  then  moved  to  set  aside  the  verdict  as  contrary  to 
law. 

E.  A.  Ibylor,  for  the  motion. 

Eoans,  conlm. 

By  Oonrt,  Nott,  J.  It  seems  to  he  agreed  hy  all  the  writers  on 
erimiual  law,  that  one  ingredient  in  the  crime  of  perjury  is  that 
the  oath  relate  to  some  matter  material  to  the  question  in  issue: 
4BhMdL  Com.  187, 138;  Bex  t.  AifieU.l  T.  B.  69.  There  can 
he  no  doubt  but  that  an  extra-judicial  oath,  or  one  relating  to 
a  matter  utterly  immaterial,  or  CYcn  an  impious  oath,  taken  in 
idle  conTersation,  may  be  as  ofiEensiTe  in  the  eye  of  hearen  as 
the  most  solemn  oath  taken  in  a  court  of  justice.  But  there  ate 
many  ofibnses  against  morality  and  religion  which  are  not  cog- 
nimble  in  courts  of  justice.  For  such  offense,  a  man  is  an- 
swerable only  to  his  Ood,  and  not  to  the  laws  of  his  countiy. 
And  oar  duty  is  to  determine  what  the  law  considers  a  publio 
offense,  and  not  to  declare  what  ought  to  be  so  considered. 

There  is  no  offense  the  general  character  of  which  is  better 
imderstood  than  that  of  perjuiy;  and  no  point  better  settled, 
perhaps,  than  that  the  oath  must  relate  to  some,  fact  material  to 
the  issue.  When  I  say  it  must  relate  to  some  fact  material  to 
the  issue,  I  do  not  mean  that  the  particular  fact  sworn  to  must 
he  inunediately  material  to  the  issue,  but  it  must  have  such  a 
direct  and  inunediate  connection  with  a  material  fact  as  to 
ghre  weight  to  the  testimony  to  that  point.  As  where  it  became 
material  to  identify  a  flock  of  sheep,  and  a  witness  was  asked 
how  he  knew  the  sheep  in  question  to  belong  to  a  particular  in- 
diyidaal,  he  said  because  they  were  in  his  mark.  Now  although 
they  were  not  in  his  mark,  and  although  the  mark  was  imma- 
terial, yet  as  that  was  the  medium  through  which  the  witness 
amyed  at  his  knowledge  of  the  important  question,  it  had  a 
direct  tendency  to  strengthen  his  testimony,  and  was  therefore 
material.  So  in  the  present  case,  if  the  defendant's  situation 
had  given  him  a  better  opportunity  of  becoming  acquainted 
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idth  the  material  point  in  the  case,  testimoBj  to  that  fact  nughi 
have  been  considered  material.  Thus  if  the  qnestion  had  been 
whether  Oarter  had  made  a  good  crop  that  year,  or  whether  hia 
oTcrseer  had  done  his  dnty ,  his  testimony  to  those  points  might 
haye  been  strengthened  by  the  fact  of  having  lived  near  him; 
because  it  famished  him  with  the  means  of  knowing  witti  more 
certainty  the  tmth  of  those  facts. 

Bat  it  is  not  so  with  the  case  now  ander  consideration.  The 
material  fact  was,  whether  Oarter  actoaUy  sold  the  oow  to 
Shackleford.  If  the  defendant  lived  a  handred  miles  off,  and 
was  present  at  the  sale,  he  was  a  competent  witness  to  prove 
it.  If  he  lived  within  fifty  yards,  and  was  not  present,  he 
could  know  nothing  of  the  matter.  It  was  not  a  fact  of  such  a 
nature  as  to  be  better  known  to  him,  in  consequence  of  the  con- 
tiguity of  residence.  It  may  sometimes  be  difficult  to  deter* 
mine  how  far  the  evidence  of  a  particular  &ct  may  go  to 
strengthen  the  testimony  of  a  witness,  to  a  more  material  point 
in  a  case;  and  perhaps  no  precise  and  definite  rule  can  be  laid 
down  on  the  subject.  In  all  cases,  therefore,  so  highly  penal, 
where  the  question  is  of  a  doubtful  character,  I  should  inehne 
to  favor  the  side  of  the  accused.  In  the  case  now  under  con- 
sideration, I  cannot  conceive  that  the  testimony  was  either  di* 
rectly  or  indirectly  material  to  the  issue.  I  am  of  opinion^ 
therefore,  that  a  new  trial  ought  to  be  granted. 

There  were  several  other  grounds  taken  in  the  case,  wfaibb  it 
is  unnecessary  to  consider. 

OoLOOCK,  JoHHSON,  BiGHABDSOH,  and  Gahtt,  JJ.y  ooooaxved. 


Reid  V.  Hood. 

[3  Hon  It  XoOoBDb  IflB.] 

JuniOAL  TiTAwniirr. — ^A  judicial  o£Bcer  ia  not  liihble  for  aa  injuiy 

by  an  error  of  judgment  on  hia  part,  in  prooeedingi  befose  him. 

Action  of  trespass  for  wrongfully  issuing  an  attachment 
whereby  the  plaintiff's  horse,  saddle  and  bridle,  were  seind 
and  sold.  The  defendant,  Burdine,  a  justice  of  the  peace, 
issued  the  attachment  against  the  plaintiff,  at  the  suit  of  Hood, 
the  other  defendant,  and  made  it  returnable  before  himself. 
The  debt  was  above  fifteen  dollars.  The  plaintiff  claimed  that 
under  the  attachment  act,  the  justice  should  have  made  the 
process  returnable  at  the  next  term  of  the  district  court, 
and  that  a  justice's  jurisdiotiony  in  oases  of  attaohmant,  wbs 
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limited  to  three  pounds.  It  wae  proved,  that  when 
wu  informed  that  the  plaintiff  was  abont  to  sne  him,  he  said 
he  thought  he  might  be  doing  wrong,  bat  that  he  was  safe, 
hanng  taken  a  bond  of  indemnity. 

Baohaidson^  J.,  instraoted  the  jury  that  the  defendant,  Bur- 
dine,  was  not  liable,  unless  he  had  done  wrong  willfallj,  and 
that  Hood  was  not  liable  if  the  justice  was  not.  Verdict  for 
the  defendants.  The  plaintiff  moTed  for  a  new  trial:  1.  Be- 
cause the  justice  was  liable  for  assuming  jurisdiction,  whether 
knowingly  or  not;  2.  Because  the  oTidence  showed  that  Bur* 
dine  knew  that  he  was  wrong;  3.  Because  one  of  the  jury, 
imknown  to  the  plaintiff,  had  reoeiTed,  upon  a  debt  due  him 
from  the  plaintiff,  a  pairt;  of  the  proceeds  of  the  sale  of  the 
property,  and  was  therefore  interested  in  upholding  the  pro* 
oeedings. 

B.  F.  Earle^  for  the  motion. 

MkDuffiey  contra. 

By  Ckrart,  Bkshabdsoh,  J.  The  first  ground  requires  this 
court  to  consider  whether  a  judicial  officer  is  liable  for  any  in- 
jury which  may  come  to  a  party ,  by  reason  of  any  error  of  judg* 
meat  which  the  officer  may  have  committed  by  his  adjudication 
in  a  trial  before  him?  There  is  no  Tiew  which  can  be  taken  of 
ttuB  inquiry  that  does  not  answer  it  in  the  negative.  The  essen* 
tial  and  characteristic  distinction  between  a  judicial  and  a  min- 
istenal  officer  is  that  the  former  is  to  give  judgment,  which  re* 
quires  perfect  freedom  of  opinion;  but  the  latter  is  to  execute 
vhich  supposes  obedience  to  some  mandate  prescribing  what  ia 
to  be  done;  and  leaving  nothing  to  opinion. 

Now,  as  opinion  on  any  subject  is  Tarious  and  uncertain,  we 
eauiot  direct  the  judgment,  but  must  leave  it  to  the  honest 
dictates  of  the  officer's  peculiar  intellect,  upon  information  ac- 
qmied,  and  both  information  and  intellect  are  so  different  in 
different  men,  that  it  is  vain  to  look  for  the  same  correctness  of 
adjudication.  In  all  judicial  questions,  then,  the  very  aim  and 
duty  of  the  officer  is  to  give  his  true  opinion,  after  due  inquiry; 
if  erroneous,  he  can  no  more  answer  for  the  error  than  for  the 
^ead  which  heaven  has  given  him.  All  we  ask  of  such  an  of- 
ficer is  the  just  picture  which  has  been  impressed  upon  the 
tablet  of  his  intellect  by  the  facts  and  the  law  together;  and 
however  discolored  and  distorted  it  may  come  out,  yet,  if  it  be 
the  true  image  of  his  intellectual  impression,  we  get  just  what 
ire  require,  and  all  that  he  can  give.    Opinion,  then,  having  no 
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fixed  test  nor  measme,  no  equal  aoales,  nor  iveigbts,  all  we  can 
answer  for  is  its  honesty. 

Turning  from  the  intzinsic  chaxaoter  of  the  jndidal  ofioer, 
let  me  ask  if  there  is  a  known  instance  of  a  judge  being  ren- 
dered liable  for  a  mere  error  of  judgment;  I  beUcTe  not  one. 
Nor  does  the  immunity  I  have  alluded  to,  belong  to  judicial 
officers,  properly  so  called,  alone.  It  belongs,  I  oonoeiYe,  to 
every  one  whose  mere  opinion  is  called  for,  whaterer  may  fol- 
low from  the  opinion  offered.  Suppose  a  counsellor  to  enr  in 
his  opinion,  is  he  liable  f  Never;  unless  willfollj  wrong  or 
negligent,  or  at  least  convicted  of  such  ignorance  as  shows  a 
depravity  in  undertaking  to  give  an  opinion. 

Suppose  a  jury  to  give  an  unfortunate  and  mistaken  verdict; 
or  the  governor,  in  a  question  referred  to  his  opinion,  were  to 
commit  an  error,  to  my  injury,  or  a  legislator  to  introduce  a 
law  which  brings  down  ruin  upon  me;  and  suppose  either  of 
these  were  sued  at  law;  what  would  be  the  only  safeguard  in  a 
court?  Simply  that  his  opinion  being  required,  he  honestly 
gave  it  as  dictated  by  duty.  At  the  same  time,  there  is  no 
doubt  that  an  extreme  wildness  of  opinion  may  prove  a  de- 
pravity, or  a  wanton  disregard  of  doing  a  v^rong,  either  o( 
which  may  make  any  officer  liable.  The  pretense  of  ignoiance, 
or  the  mantle  of  opinion,  cannot  protect  or  hide  enohnities. 
These  would,  in  themselves,  prove  the  heart  depraved,  and  not 
the  head  merely  mistaken.  And  then  as  it  was  observed  to  the 
jury  in  the  case  before  us,  the  judicial  officer  would  be  liable  to 
any  extent;  and  perhaps  become  more  culpable  than  any  othei 
whatever;  evidently,  I  think,  because  there  is  reposed  in  his 
higher  confidence  and  greater  discretion,  and  touching  these, 
he,  of  course,  conmiits  greater  treachery  than  othen  whose  in- 
tegrity is  less  confided  in. 

Let  us  turn  now  to  the  probable  effect  of  holding  a  judicial 
officer  accountable  for  errors  of  judgment.  Birors,  not  a  few, 
he  must,  of  course,  commit,  and  many  more  in  the  cq^inion  of 
those  who  judge  his  acts.  His  post  would  not  be  tenable  by 
the  ablest,  for  pecuniary  ruin  must  attend  his  best  ezertioiiB; 
while  he,  in  turn,  would  pursue  those  who  miqudged  his  judg- 
ment. Suppose,  for  instance,  the  judge  and  jury  had  given 
judgment,  for  a  mere  mistake,  against  the  justioe,  in  the  case 
before  us;  might  he  not  in  turn  have  sued  this  judge  and  juy 
for  their  mistake?  And  judgment  being  rnidered  for  or 
against  these,  no  matter  which,  the  losers  would  have  a  right 
still  to  pursue  in  like  manner  their  mistaken  judge  and  jmy, 
and  so  on  to  infinity.    If  there  could  be  a  sea  of  UtigatioD, 
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nidfi,  deep  and  Btormy,  we  ahoidd  haTe  it  here,  and  all  that  I 
hare  noticed,  the  well  meaning  inagiatnite  and  the  faithful 
,  connaellor,  the  honest  jnror,  and  the  upright  judge,  the  patri- 
otic statesman,  and  the  magnanimous  gOTemor,  steeped  in 
litigation,  wonld  be  all  adrift  on  a  perilons  deep.  No  doubt 
iome  few  would  still  Tentuie  oat,  but  oouldwe  find  a  Palinums 
aUe  to  swim  thxee  dajs  and  three  nights  to  catch  eren  the 
^impee  of  his  destination;  without  hyperbole,  wonld  not  any 
judicial  oiBcer  become  interested  to  do  no  business  f  And 
what  an  interesting  feeling  might  it  not  introduce  interohaig^ 
Mj  to  cloak  each  other's  errors;  for  man  is  man,  and  the  selfish 
principle  rules  him. 

As  to  the  second  ground,  I  hare  already  said,  if  the  justice 
acted  willfully,  he  is  liable;  and  certainly  when  a  judicial  ofl- 
cer  takes  a  bond  of  indemnity  for  his  acts,  it  is  good  proof  that 
he  suspected  his  own  proceedings  were  erroneous.  It  is  Teiy 
reprehensible  indeed.  Bi^t  many  of  these  justices,  though  hon* 
€8t,  are  so  ignorant,  and  are  yet  so  indispensable,  that  we  can* 
not,  after  the  jury  hare  f onnd  that  the  defendant's  enor  was 
not  willful,  consent  to  give  a  second  chance  to  a  hard  action. 
The  error,  too,  is  not  palpable.  Justices  haye  jurisdiction  in 
cases  of  attachments  to  three  pounds,  and  many  imposing  argu- 
mente  of  analogy  may  be  drawn,  both  from  the  constitution  and 
from  dedsiona  upon  the  extent  of  their  jurisdiction,  to  show  thai 
it  IB  extended  to  twenty  dollars,  eren  in  such  cases,  and  the  Teiy 
doubt  is  some  excuse.  And  though  I  may  still  snspect  all  tha^ 
was  meant  by  that  bond  did  not  meet  the  eye,  and  though  he 
probably  went  beyond  his  jurisdiction,  which  is  much  against 
him,  yet,  after  the  verdict  at  least,  I  am  disposed  to  treat  jus- 
tice Burdine  with  the  forbearance  toTKard  his  errors  reoom* 
mended  by  Sir  William  Blackstone,  yoI.  i,  864,  to  be  obserred 
toward  justices  generally. 

And  although  I  cannot  add  with  the  good  Prior  (speaking  of 
women),  **  let  all  their  ways  be  unconfined,"  yet  I  will  say  with 
him:  "  Be  to  their  faults  a  little  blind,  and  to  their  Tirtues  Tery 

Upon  the  third  ground,  there  is  scarcely  such  an  interest  in 
the  juror  as  to  render  him  incompetent  to  try  the  case.  And 
were  it  greater,  it  is  too  late  to  take  adTantage  of  it  after  the 
tnal,  without  notice  to  the  jurors,  as  has  been  before  decided. 

The  motion  is  disi 


Ck>LoooK,  NoTT,  Gaktt,  and  Jobxsoh,  JJ.,  concuned. 
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Macket  v.  Collins. 

(a  NoxT  4  MoOOBD,  188J 

BftBAOB  OF  CoYKNANT  Bbvobx  EvzonoN.— Where  *  gnnior  cooTegred 
tain  land  in  fee,  and  covenanted  "towairant  and  forever  dfllend  the pnni- 
sea  to  the  grantee,  hia  heiia,  etc.,  againat  every  penon  whomnever,  lav- 
folly  claiming,  or  to  daim,  the  aame,  or  any  part  thereof,"  it  iraa  held 
that  the  grantee  ooold  maintain  an  action  for  abreaeh  of  eovenant  before 
eviction,  by  ahowing  a  paramount  title  in  *  third  pecaon. 

Action  for  breach  of  a  coTenant  in  a  certain  deed.  The  dec- 
laration alleged  that  the  defendant's  testator,  by  deed  dated 
NoYember  26, 1811,  in  consideration  of  one  hundred  and  forty 
dollars,  granted,  bargained,  sold  and  released  to  the  plaintiff  a 
certain  tract  of  land  to  hold  in  fee,  and  bound  himadf,  hia 
heirs,  executors  and  administrators  to  warrant  and  forever  de- 
fend the  premises  to  the  plaintiff,  his  heirs  and  assigns,  against 
CYcry  person  whomsoever  lawfully  claiming,  or  to  daim  the 
same,  or  any  part  thereof;  that  at  the  time  of  said  sale  the  tes- 
tator did  not  own  the  land,  but  that  the  same  belonged  to  one 
Baker,  who  lawfully  claimed  it,  and  that  the  testator  refused  to 
warrant  the  said  land  against  the  said  lawful  daim,  and  had 
thereby  broken  his  covenant.  Plea,  turn  infreffU  oonvenHonem, 
The  court  ordered  a  nonsuit  on  the  ground  that  the  aetion  codd 
not  be  maintained  until  there  had  been  an  eviction  at  law; 
whereupon  the  plaintiff  moved  to  set  aside  the  nonsuit,  for  the 
reason  that  the  existence  of  the  outstanding  paramount  title  was 
a  breach  of  the  covenant  without  eviction. 

Blanding,  for  the  motion. 

Mayraniy  contra. 

By  Court,  Nott,  J.  The  covenant  in  this  case  is  not  in  ex- 
press terms  a  covenant  of  seisin,  neither  is  it  a  covenant  for 
quiet  enjoyment.  The  question  therefore  is,  what  is  the  eflbet 
of  a  covenant  couched  in  the  terms  that  this  is?  If  it  was  to 
be  determined  upon  the  authority  of  English  decisions,  penhaps 
the  event  would  be  doubtful,  though  there  are  cases  in  the 
English  books  which  strongly  favor  the  opinion  attempted  to 
be  supported  by  the  plaintiff's  counsd:  10  Mod.  142;  Hobait, 
12;  1  Selw.  442;  Carth.  97;  1  Salk.  187;  1  Sdw.  478. 

But  we  need  not  perplex  ourselves  with  a  display  ot  legal 
lore,  since  the  question  appears  to  have  been  well  settled  by  the 
practice  and  decisions  of  our  own  courts.  In  the  case  of 
Pringle  v.    WiUen,  the  courts  hdd  that  an  action   wodd  lie 
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before  erictioii :  1  Bay,  266  [1  Am.  Deo.  612].  It  is  trae  that 
in  that  case  the  defendant's  testator  had  coTonanted  that  h^ 
was  seised  in  fee.  But  in  the  opinion  of  the  oonrt,  after  ob- 
aening  "  that  in  a  covenant  for  peaceable  enjoyment,  or  on  a 
geDeral  warranty,  the  action  would  not  lie  at  common  law, 
without  a  previous  eyiction;"  they  say,  "in  a  case  where  title 
and  quantity  are  both  warranted,  that  doctrine  does  not  apply/' 
They  further  observed,  *'  in  the  latter  cases,  wherever  there  is  a 
covenant  for  good  title,  and  for  the  whole  quantity,  in  each  of 
these  cases,  the  action  of  covenant  would  lie,"  without  evictionr 
1  Bay,  269. 

I  do  not  know  what  can  be  meant  by  *'  a  covenant  for  good 
title  and  for  the  whole  quantity,"  if  the  covenant  in  question  is 
not  one.  With  regard  to  what  was  observed  of  a  covenant  of 
peaceable  enjoyment,  it  was  not  a  point  before  the  court;  there* 
fore  there  was  no  necessity  for  the  judges  to  have  given  an 
opinion  upon  it. 

The  case  of  the  administrators  of  Bell  against  the  adminis* 
trators  of  Higgins,  was  an  action  of  debts  on  bond  for  the  pur- 
chase-money of  a  tract  of  land  in  which  the  defendant  was 
allowed  to  set  up  the  breach  of  warranty  by  way  of  defense:  1 
Bay,  826.  In  this  case  also,  there  was  a  covenant  that  the 
grantor  was  lawfully  seised;  and  I  quote  it  only  to  show  that 
the  ground  taken  was,  that  as  the  party  was  entitled  to  an 
action  covenant  before  eviction,  he  was  entitled,  under  the  same 
dicnmstances,  to  set  up  the  breach  of  covenant  by  way  of  de» 
fense.  And  I  take  it  that  the  converse  of  the  proposition  would 
hold  good.  A  party  cannot  avail  himself  of  such  a  defense 
imta  the  covenant  is  broken,  and  as  soon  as  the  covenant  is 
broken,  he  is  entitled  to  an  action.  And  if  he  can  prove  a 
breach  of  covenant  in  one  case  by  showing  a  title  paramount  in. 
another  person,  without  eviction,  he  can  in  the  other.  The 
principle  in  both  is  precisely  the  same. 

In  ttie  case  of  Sumier  v.  Welsh^  2  Bay,  663,  the  action  was  for 
the  purchase-money,  and  the  warranty  was  the  same  as  in  the 
case  now  under  consideration,  yet  the  court  allowed  the  defend- 
ant to  show  a  title  paramount  in  another  person,  although  there 
had  been  no  eviction. 

In  the  case  of  MUcheU  and  Vatighan^  which  was  an  action  of 
the  same  description,  the  same  defense  was  allowed,  although 
resisted  on  the  same  ground  that  the  action  now  is.  Since  that 
time  the  cases  have  been  numerous.  They  have  indeed  passed 
without  opposition,  because  the  law  was  thought  to  be  toa 
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firmlj  established  to  be  questioned.  And  if  we  are  to  set  afloat 
decisions  which  haTe  been  solemnly  made,  and  which  haTe  been 
uniyersally  acqaieeeed  in  for  fifteen  years,  we  shall  nerer  know 
when  to  consider  the  law  as  settled.  These  decisiona  are  en- 
titled to  more  than  ordinary  respect  on  aooonnt  of  the  exten- 
siYe  class  of  cases  which  they  embrace. 

The  most  of  the  deeds  now  drawn  in  this  state  are  acoozding 
to  the  form  prescribed,  by  the  act  of  1794,  in  which  the  coTonani 
is  in  the  same  words  as  in  the  deed  now  before  ns;  and  this 
sort  of  defense  is  of  snch  frequent  occnrrence,  and  that  without 
any  regard  to  the  particular  nature  of  the  covenant  contained 
in  the  deed,  that  it  may  be  considered  as  one  of  our  best  settled 
rules  of  law  and  practice.  Indeed,  it  is  a  principle  so  deeply 
ingrafted  into  the  body  of  our  law,  that  to  extirpate  it  would 
be  attended  with  mischief,  little  lees  than  the  abolition  of  the 
first  rule  of  cTidence. 

I  am  of  opinion,  therefore,  that  the  nonsuit  ought  to  be  ast 
aside. 

CoLooox,  JoHHSOVy  and  BmHAimscw,  JJ.»  oounucrad. 


See  A  nmilAr  dediion  in  JJamOfofi  T.  a«(Mf^  8  Am.  Dm.  22& 


Douglass  v.  Spsabs. 

[s  voss  a  xoooBD,  Mr.) 
fiumonnror  of  MmiORAWPuiL— -An  agreemsnt  to  deliTior  oottao»  i^lpMd  bf 


the dflfendint alone,  isaiofBeiflnt  memomidam el  tbe emtaol to liht 
the  oeae  oat  of  the  atatote  of  fnnda 

AssuMPSFT,  founded  on  the  following  argument: 
"  I  hereby  engage  to  deliyer  J.  K.  Douglass  &  Co.  serenty 
square  bales  of  cotton,  all  in  good  order,  ten  days  from  this 
date,  at  Sumter's  landing,  they  allowing  me  twenty-fire  cents 
per  pound,  payable  sixty  days  from  date  of  ddiTery;  aa  many 
of  the  bags  as  are  rent,  I  engage  to  haTe  all  mended  before  de- 
livery, and  if  the  sample  sent  does  not  meet  Ifr.  Douglass' 
approbation,  this  agreement  is  not  considered  as  binding,  only 
I  am  to  haye  notice  in  two  days  from  this  date  to  that  effect, 
this  twenty-eighth  March,  1817.    Ohablxs  Spsabs." 

Tue  declaration  alleged  that  the  sample  was  approved  within 
the  time  specified,  and  due  notice  given  to  the  defendant,  bat 
that  defendant  had  not  deUvered  the  cotton,  or  any  part  of  it 
It  appeared  in  evidence  that  the  plaintiffii  were  ready  to  reoeife 
the  cotton  at  the  time  speoified,  and  had  used  due  Hiljg^T^^  to 
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ohtain  a  ddiTezy  of  it.  Bending  first  a  boat  and  aftarwatds  aome 
wagons  to  get  it  It  also  appeared  that  there  had  been  a  ziae  in 
the  market  price  of  cotton.  The  plaintiffii  inaiBted  npon  their 
xi^t  to  zeooYer  the  difference  between  the  price  agreed  on,  and 
the  increased  market  Talne. 

The  jniy  found  for  the  plaintiib  fonr  hundred  and  thirty* 
six  dollars  and  twentynrix  cents,  and  the  foreman  stated  that 
thej  had  allowed  for  wagon  hire.  As  the  declaration  made 
no  daim  on  that  score,  the  presiding  jndge  recommended  that 
the  jnzy  reconsider  their  yerdict  and  dedact  the  wagon  hire, 
idiMeapon  the  jury  retomed  a  yerdict,  diminished  by  one 
cent. 

The  defendant  moyed  in  arrest  of  judgment;  First.  Because 
the  agreement  not  haying  been  signed  by  the  plaintiflb,  was  not 
landing  on  the  defendant;  and,  second.  Because  the  agreement 
wu  ymdwn^  pactum,  there  being  no  mutuality  of  consideration; 
sod  also  for  a  new  trial  on  grounds  which  sufficiently  appear 
fiom  the  opinion. 

Levy,  for  the  motion. 


F,  COfllftl. 

By  Ck>urty  Giarr,  J.  It  is  difficult  to  eonoeiye,  when  refer- 
ence is  had  to  the  contract  entered  into  by  the  defendant  in  this 
esse,  how  an  opinion  could  be  entertained  that  it  was  not  mutu- 
alty  binding  between  the  parties.  It  is  a  contract  on  the  part 
of  the  defendant  to  deliyer  cotton  at  a  certain  time,  to  be  paid 
for  at  a  certain  time  and  price  by  the  plaintiffs,  with  a  condition 
annexed  in  f ayor  of  the  plaintiffs,  whereby  they  are  not  to  be 
boond  by  the  terms  of  it  should  they  disapproye  of  the  sample 
of  the  cotton,  which  was  sent  for  inspection.  The  contract  is 
one  in  pr€B9etfUi,  subject  to  this  defeasance  alone,  on  the  part  of 
the  plaintiffs. 

The  sample  of  cotton,  howeyer,  was  approyed  of,  and  the  de« 
fendant  had  notice  within  the  prescribed  period  of  two  days,  a 
fact  ayerred  in  the  declaration,  and  satisfactorily  established  in 
prool  It  is  sopposed  that  because  both  parties  did  not  sign 
this  written  contract,  that  therefore  it  was  not  obligatory  upon 
the  one  who  did.  The  case  of  Egertan  y.  JUaffiem,  6  East,  807, 
answers  the  objection.  There  the  action  was  brought  upon  the 
following  memorandum  in  writing: 

"  We  airree  to  give  Ifr.  Egerton  nineteen  i»ence  per  pound 
for  thirty  bales  of  Smyrna  cotton,  customary  allowan^ie.  cash 
three  per  cent.,  as  soon  as  our  certificate  is  complete. 

^Sifimed)    "Ma.ihew8  &  Tubnbull.^ 


£90  DouaiiASB  v.  Spbabs.  [S.  Garolinai 

It  was  there  contended  that  the  oontraet  being  altogether  ez- 
«cntory,  and  no  oonsideration  appearing  on  the  face  of  the 
writing  for  the  promise,  nor  any  mntoality  in  the  engagement, 
it  was  Toid  by  the  statute  of  frauds.  Lord  EUenboroogh  said, 
"  this  was  a  memorandum  of  the  bargain,  or  at  least  ao  mnoh  ci 
it  as  was  sufficient  to  bind  the  parties  to  be  charged  therewith, 
jtnd  whose  signatures  to  it  is  all  that  the  statute  requires."  Tbb 
£rst  ground  in  arrest  of  judgment  must  fail. 

On  the  second  ground  in  arrest,  it  is  almost  unnecoaoaiy  to 
say  that  this  contract  cannot  be  considered  in  the  ligbt  of  a 
midum  pactum.  Any  degree  of  redprocitj  will  preyent  the 
agreement  from  being  considered  in  that  light.  Here  the  con- 
sideration was  expressed,  and  considered  by  the  defendant  as 
the  full  Yalue  of  the  article  which  he  contraotod  to  deliTer. 

The  objections  in  arrest  of  judgment  being  disposed  of,  the 
first  ground  taken  for  a  new  trial,  and  which  is  bottomed  on  a 
supposed  want  of  validity  in  the  contract  to  bind  the  defendant, 
must  fall  with  them.  In  regard  to  the  second  ground  for  a  new 
trial,  that  the  juiy  found  damages  for  boat  and  wagon  hire,  this 
at  the  utmost  is  conjectural.  It  does  not  appear  by  the  yerdiett 
and  the  observations  made  by  the  court  to  the  jury,  and  the 
alteration  of  the  verdict  thereupon,  afford  ground  to  belSefa 
that  no  allowance  was  made  for  wagon*hire.  They  may  have 
allowed,  and  probably  did,  damages  on  account  of  the  demur- 
rage of  the  boat,  and  this  they  had  a  right  to  do.  Nor  are  the 
court  prepared  to  say,  in  a  case  of  this  kind,  where  the  partf 
goes  for  general  damages,  that  the  jury  might  not  have  taken 
into  their  consideration  disappointment  on  account  of  the 
wagons  which  had  been  sent  for  the  cotton. 

The  observations  of  the  presiding  judge  grew  out  of  the  im- 
pulse of  the  moment,  and  were  introduced  ex  nujfjcri  cauUla. 
The  evidence  disproves  the  correctness  of  the  third  ground 
taken,  as  it  was  beyodd  doubt  express  and  satisfactory,  that  de- 
fendant had  notice  that  the  sample  was  approved  of  by  Doug^ 
lass  within  the  two  days. 

The  defendant,  therefore,  can  take  nothing  by  his  motioD 
and  this  is  the  opinion  of  the  court. 

CoLOocK,  JoHHSOH,  and  Bigbabdson,  JJ.y  oonounedi 


The  doctrine  of  this  oue  ii  genetally  siiitiiaed.    See  note  to  Mi 
Clattm,  7  Am.  Dec.  28a 
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Statb  t;.  Hklf RIO. 

[S  VoCT  li  MoOonb  Stt.] 
%i9UB  OonsMBivo  JirB]SDiDXiiOH.--A]i  aol  givmg  tha^^ 
poratcd  ttily  jnnsdifltioii  of  ofirtMii  miadiOMMMm  md  fllril 
the  cilj  is  oonititiitioiiftL 

Thb  opinion  states  tbe  case. 

A^ne,  atfontcy-yeneroZy  for  the  state. 

WkUe  and  Demnuaure,  for  the  defendant. 

By  Court,  Jqhkboh.  J.  The  defendant  was  indioted,  tried 
and  oonTicted  in  the  inferior  city  ooort  of  Oharlestown,  for  re- 
tafling  Qiirits  without  a  license,  contrary  to  the  act  of  assembly 
in  BQch  case  made  and  provided,  and  a  motion  was  made  in  this 
eonit  to  arrest  the  judgment.  There  are  ssTeral  oases  on  the 
docket  which  depend  on  the  questions  inTolved  in  this  case, 
iod  the  grounds  stated  in  the  briefs  which  hayebeen  furnished, 
tie  8o  multifarious  and  diTersified  that  it  would  be  inconTenient 
to  introduce  them  here,  and  they  are  deemed  unnecessary,  as  the 
case  may  be  more  conyeniently  considered  and  better  under- 
ttood  by  confining  it  to  a  general  dirision  of  the  principles  in- 
TdTed  in  the  yarious  questions  made. 

They  present  the  following  points: 

1.  Whether  the  judge  of  that  court  (the  recorder  of  the  city) 
baa  been  appointed  in  such  a  manner  as  to  authorize  the  legis- 
latore,  by  act,  constitutionally  to  confer  on  him  the  judicial 
power  under  which  he  claims  jurisdiction  of  this  cause  and 
others  of  the  same  class  ? 

2.  Whether  the  sheriff  of  that  court  is  constitutionally  ap- 
pointed; and,  if  not,  whether  the  whole  proceedings  of  the  court 
are  not  illegal  and  yoid? 

3.  Whether  the  mode  of  proceeding  by  indictment  is  author- 
ized by  the  act  creating  the  offense  ? 

Before  entering  on  the  question  in  relation  to  the  appoint- 
ment of  the  judge  of  the  inferior  city  court,  and  the  jurisdic- 
tions of  that  court  oyer  the  offense  charged  in  the  present  case, 
it  will  be  necessary  to  take  a  cursory  yiew  of  its  organization  and 
the  act  by  which  the  jurisdiction  is  conferred. 

By  the  act  of  incorporation,  and  those  amendatory,  the  cor- 
poration were  authorized  to  elect  an  intendant  and  wurdens,  and 
a  recorder,  and  certain  other  officers  and  generally,  *'  all  other 
officers  they  might  deem  necessary  and  proper,"  etc.,  and  the 
jadidal  powers  were  yested  in  a  court  denominated  a  court  of 
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wardens.    This  court  was  afterwards  abolished,  and  in  its-  stead 
the  legislature,  in  1801,  established  the  present  oonrt,  gitdng  to 
it  jurisdiction  of  all  civil  causes  arising  within  the  oilj  as  far  as 
one  hundred  dollars,  concurrent  with  the  court  of  oommon 
pleas,  and  oyer  all  offenses  against  the  by-laws,  and  constitated 
it  a  court  of  record.    This  act  also  provides  that  it  shall  be 
"  called  the  inferior  city  court,  and  be  held  by  the  reeoider  of 
the  city  of  Charleston,  and  that  the  city  council  shall  provide 
and  fix  such  compensation  for  the  recorder  as  may  be  fit  and 
proper,  and  proportioned  to  the  importance  of  his  station,  and 
which  compensation  shall  not  be  increased  nor  diminished 
during  his  continuance  in  office,  to  be  paid  by  the  eiiy  tax,  and 
the  said  recorder  shall   hold  his  commission  during  good  be- 
haTior/'    It  also  provides  that  all  cases  above  the  juriadictioB 
of  a  magistrate  shall  be  tried  by  a  jury,  and  points  out  the  mode 
of  forming  a  jury,  and  in  fixing  the  fees  of  the  officers  of  the 
court,  recognizes  such  an  officer  as  a  sheriff  in  that  court.    Un- 
der this  act  the  recorder  is  elected,  and  in  pursnaaoe  of  the 
city  ordinance  he  is  conmiissioned  by  the  intendaat  aoecnd- 
ingly,  and  in  this  instance,  as  has  been  lately  the  nasge,  Im  vras 
also  commissioned  by  the  governor. 

The  act  under  which  that  court  claims  juriadiotion  of  the 
present  cause  was  passed  in  December,  1813.    It  provides 
"  that  the  inferior  city  court  of  Charleston  shall  have  coneurrant 
jurisdiction  with  the  court  of  sessions  in  all  cases  of  misde- 
meanor, assault  and  battery,  arising  within  the  city  of  Charles- 
ton; also  in  all  cases  of  trover,  detinue,  replevin,  and  trespass, 
arising  within  the  said  city,  to  the  amount  hereinafter  specified; 
and  the  said  inferior  dty  court  shall  haye  jurisdiction  in  civil 
causes  to  the  amount  following:  No  verdict  shall  be  given  for 
a  greater  sum  than  fiye  hundred  dollars,  exclusive  of  costs;  but 
any  not  exceeding  five  hundred  dollars,  exclusive  of  oosta,  shall 
be  and  the  same  is  hereby  declared  to  be  within  the  jurisdic- 
tion of  this  court,  whether  the  same  be  damages  or  the  bal- 
ance of  mutual  demands  or  single  cause  of  action,  '*  and  con* 
fines  this  jurisdiction  to  persons  resident  within  the  dfy,"  etc. 
The  third  clause  of  the  act  also  proyides  that  the  judge  of  this 
court  "shall  have  the  same  powers  in  the  discharge  of  his 
duties  as  the  judges  of  the  court  of  sessions  and  common  pless 
in  like  cases,  and  the  proceedings  in  criminal  and  dvil  esses 
over  one  hundred  dollars  shall  be  substantially  the  same  as  in 
the  courts  of  sessions  and  common  pleas,**  and  an  appeal  is 
given  directly  from  that  court  to  this. 
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TTnder  the  autihorily  of  the  acts  of  inoorporation  no  one  will 
question  that  the  corporation  had  the  power  to  elect  both  a 
recorder  and  a  sheriflP,  and  the  question  inTolred  in  the  first 
point  is  resoWed  into  the  inquiiy  whether  the  act  of  1818,  con* 
fening  this  increased  jurisdiction  OTcr  cases  and  offenses  relat- 
ing to  the  laws  of  tiie  state,  is  constitutional  or  not?  As 
pxeUminary  to  this  question  I  will  merely  remark,  that  it  is  an 
axiom  that  does  not  now  require  the  aid  of  reasoning  to  Tindi« 
cats  that  the  legislature  of  the  state,  as  the  representatiTes  of 
Uie  people,  possess  unlimited  power  over  all  subjects  of  legis- 
ktion  not  taken  away  by  the  constitution;  inasmuch,  there- 
fore, as  they  are  not  forbidden  by  that  instrument,  they  had 
the  power  to  pass  the  act  of  incorporation  and  to  confer  on 
them  any  privileges  within  the  pale  of  legislation,  and  among 
other  things,  which  no  one  has  pretended  to  deny,  the  power 
to  elect  a  recorder  and  to  constitute  a  tribunal  to  decide  ques- 
tions arising  under  their  by-laws. 

Let  us  then  inquire  whether  the  legislature  are  forbidden  to 
tiansfer  a  part  of  the  jurisdiction  of  the  courts  of  the  state  to  a 
tribunal  thus  constituted.  By  the  first  section  of  the  third 
article  of  the  constitution  it  is  prorided  "  that  the  judicial 
power  shall  be  Tested  in  such  supreme  and  inferior  courts  of 
law  and  equity  as  the  legislature  shall  from  time  to  time  direct 
and  establish;"  and  the  first  section,  sixth  article,  provides  in 
respect  to  the  judiciary  "  that  the  judges  of  the  superior  courts 
diall  be  elected  by  joint  ballot  of  both  houses,  and  that  all  other 
(Aoers  shall  be  appointed  as  they  hitherto  have  been  until 
otherwise  provided  for  by  law."  Inferior  as  well  as  superior 
courts  are  expressly  provided  for,  and  the  mode  of  appointing 
the  judges  of  the  superior  courts  is  prescribed,  but  that  of  ap- 
pointing the  judges  of  the  inferior  courts  is  nowhere  pointed  out* 
It  would  therefore  follow  even  from  the  axiom  laid  down  that 
the  legislature  had  the  i>ower  of  providing  for  it,  and  the  last 
section  quoted,  moreover,  expressly  gives  them  the  power 
under  the  terms  "all  other  officers."  Under  this  auUiority 
they  have  by  law  authorized  the  corporation  to  elect  a  judge  of 
the  inferior  dty  court,  or  in  other  words,  conferred  the  jurisdic- 
tion exerciBed  by  that  court  on  the  recorder;  as  a  judge,  there- 
fore, entertaining  jurisdiction  over  subjects  belonging,  in  the 
language  of  the  constitution,  to  an  inferior  court,  the  constitu- 
tiooality  of  his  appointment  cannot,  I  think,  be  questioned. 

But,  it  is  said,  that  he  is  exclusively  the  creature  of  the  cor- 
poration, and  therefore  not  entitled  to  decide  on  questions  over^ 
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whioh  fhej  possessed  no  power.  This  may  be  ime  so  for  as  be 
derives  his  power  from  them,  but  the  Texy  act  under  which  be 
is  authorized  to  take  cogniiance  of  this  cause  pro  hoc  vice  con- 
stitutes him  an  officer  of  the  state,  and  be  may  be  litendly  said 
to  be  serving  two  masters,  the  corporation  and  the  state;  the 
former,  in  respect  to  the  power  derived  from  it,  and  so,  as  to 
the  latter. 

If  this  view  of  the  subject  be  correct,  it  follows  that  the  judge 
has  been  appointed  and  commissioned  constitutionally  and 
legally  to  hold  an  inferior  court,  and  it  only  remains  to  be 
inquired  whether  it  becomes  superior  in  consequence  of  the 
powers  conferred  upon  it  by  the  act  under  which  this  proeeco- 
tion  was  entertained  ?  The  words  superior  and  inferior  as  hers 
used,  do  not  belong  to  any  class  of  the  acts  which  cixoumseribe 
their  meaning,  and  must,  therefore,  be  received  in  their  ordi- 
nary acceptation,  and  in  relation  to  this  subject,  the  former  may 
be  defined  to  be  that  jurisdiction  which  possesses  a  controlling 
power,  over  all  others,  and  the  inferior,  that  which  is  sub- 
ordinate to  it. 

Let  the  powers  of  the  two  courts  then  be  tested  by  these 
definitions.  The  courts  of  common  pleas  and  sessions  possess 
unlimited  jurisdiction  over  all  questions  arising  on  either  side; 
every  citizen  is  amenable  to  them,  and  in  territorial  extent  it  is 
bounded  only  by  the  limits  of  the  state;  and  moreover,  ezaroises 
a  controlling  power  over  all  subordinate  jurisdictions. 

The  city  court,  by  the  act  creating  it,  is  denominated  the  in- 
ferior court;  its  limits  are  confined  to  Charleston  and  its  inhahi- 
tants,  and  its  jurisdiction  in  criminal  cases  to  that  daaa  of 
offenses  denominated  misdemeanors,  and  in  dvil  cases  five 
hundred  doUars.  If  this  comparison  be  just,  its  inferiority  is 
manifest. 

But  it  is  said,  that  the  unlimited  jurisdiction  conferred  on  it 
in  this  respect  to  misdemeanors,  is  superior,  inasmuch  as  the 
court  of  sessions  could  not  control  it  in  relation  to  them.  The 
conclusion  is  just,  but  the  argument,  I  think  fallacious;  for  if 
to  have  concurrent  jurisdiction  with  a  superior  court  over  a 
limited  class  of  cases  of  inferior  grade,  constitute  the  inferior 
court  its  equal,  the  distinction  is  idle  and  useless,  for  all  the 
courts  and  jurisdictions  in  existence  at  the  adoption  of  tbe  oon- 
Btitution  and  since  organized,  possess,  in  some  measure,  oonenr- 
rent  jurisdiction;  thus  from  three  pounds  to  twenty  doUais, 
the  jurisdiction  of  the  common  pleas  and  a  single  magistate  ia 
concurrent.    The  county  courts,  the  judges  of  which  were  ap- 
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pointed  by  the  nomination  of  the  legiBlatore,  had,  at  the  adop* 
iion  of  the  constitatioD,  and  continued  to  ezeioiae  jnriadiotion 
concoirent  with  the  coorts  of  common  pleas  and  aeadonSy  to 
an  nnlimited  extent,  OTer  all  actions  arising  on  liquidated  de- 
mands, and  all  crimes  and  misdemeanors,  except  criminal  cases, 
irhere  loss  of  life  or  mnrder  might  be  inflicted,  until  they  were 
abolished  in  1798^  and  with  all  these  powers,  no  one  eyer  enter- 
tained a  doubt  that  thej  were  inferior  courts,  and  subordinate 
to  the  courts  of  common  pleas  and  sessions;  nay,  if  we  regard 
the  res  getiae  as  entitled  to  any  influence,  this  jurisdiction  was 
that  expressly  referred  to  in  the  constitution  under  the  denomi- 
nation of  inferior  courts. 

Again,  it  is  urged,  that  this  court  cannot  control  the  inferior 
eity  court  in  the  exercise  of  the  jurisdiction  giren  by  this  act, 
inasmuch  as  the  act  itself  declares  the  jurisdiction  concarrent 
vidi  the  courts  of  common  pleas  and  sessions,  and  Tests  the 
aame  powers  in  the  judge  over  them,  and  that  therefore  that 
eoort  becomes  superior  in  respect  to  those  powers.  But  I  think 
this  is  no  test  of  superiority.  The  only  power  which  a  superior 
court  can  legally  exercise  over  any  inferior  or  limited  jorisdic- 
tion,  except  by  way  of  appeal,  is  to  keep  it  within  the  pale  of 
drcnmvallation  drawn  around  it;  and  within  it  the  jurisdiction 
of  a  single  magistrate  is  as  onmipotent  as  the  house  of  peers  in 
England.  And  the  true  distinction  between  the  courts  of 
superior  and  inferior  jurisdiction,  consists  in  the  right  of  the 
floperior  to  control  the  inferior,  in  the  usurpation  of  power 
which  may  always  be  safely  exercised  where  there  is  a  limited 
juijadiction,  whether  that  limitation  is  confined  to  subjects  of 
litigation  or  persons. 

It  may  be  said,  that  pursning  this  course  of  reasoning  to  an 
extreme,  a  jurisdiction  might  be  thus  created,  treading  so 
clofleiy  on  the  heels  of  the  courts  of  sessions  and  conmion 
pleas,  as  to  render  it  difficult  to  distinguish  their  footsteps. 
Bat  so  long  as  there  is  a  jurisdiction  possessing  a  controlling 
power  over  it,  the  judges  of  which  are  appointed  in  the  manner 
prescribed  by  the  constitution,  the  citizen  has  all  the  securiij 
^hich  was  deemed  necessary,  and  which  is  provided  by  the  con- 
ctitntion;  and  for  myself,  I  am  unable  to  discover  any  provis- 
ion in  the  constitution  which  precludes  the  legislature  from 
providing  by  law,  for  a  court  exercising  unlimited  jurisdiction, 
and  for  the  mode  of  appointing  a  judge,  so  long  as  there  is  a 
jurisdiction  to  which  it  is  subordinate;  and  I  think  this  view  is 
folly  supported  by  the  powers  exercised  by  the  county  courts^ 
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in  many  cases  their  jnxisdidioii  was  unlimitedy  and  if  thej  migfai 
in  one  instance  incroaoli  on  the  jurisdiction  of  the  common 
pleas  and  sessions^  I  see  no  point  at  which  they  might  be  ar- 
rested. 

The  objection  to  the  illegality  of  the  pvooeedings  of  the  comt, 
on  the  ground  that  the  sheriff  was  not  conBtitoti0naUy  ap- 
pointed^ is  not  specifically  pointed  ont  by  the  briefs,  and  the 
only  one  nrged  at  the  bar  was,  that  by  art.  yL,  sec.  2  of  the 
constitntion,  it  is  provided  that "  sheri£b  shall  hold  their  offices 
for  four  years,  and  not  be  again  eligible  for  four  years,'*  etc., 
and  that  the  sheriff  of  this  court,  by  the  by*]aw8,  is  elected 
CTezy  year,  contrary  to  this  provision  of  the  constitution.  I  do 
not  see  how  this  question  can  affect  the  case  under  consideia- 
tion  in  any  view.  A  sheriff  is  not  otherwise  necessary  to  a  court 
than  to  execute  its  orders  and  its  process;  he  certainly  hss  no 
participation  in  the  judgment  of  the  court,  and  if  there  hsd 
been  no  sheriff,  I  see  no  reason  why  the  court  would  not  be  st 
liberty  to  pronounce  its  judgment.  But  giving  the  olqeetion 
its  full  weight,  it  is  equally  unavailing.  If  the  sheriff  elect  was 
disposed  to  insist  on  it,  it  might  become  a  question  whether  he 
was  not  entitled  to  hold  it,  under  this  provision  of  the  consti- 
tution, for  four  years,  but  no  one,  I  think,  will  seriously  doabt 
that  he  may  not  safely  and  constitutionally  hold  it  for  one. 

The  remaining  question  relates  to  the  mode  of  proceeding. 
The  remedy  prescribed  by  the  act  creating  this  cvfiaiise  is  bj 
'*  bill,  plaint,  or  information." 

There  is  no  doubt  about  the  principle,  that  when  an  act  im- 
poses  a  penalty,  and  points  out  the  mode  of  proceeding;  it  most 
be  pursued,  and  the  only  question  is,  whether  a  bill  of  indict- 
ment is  covered  by  the  term  bill  in  the  act.  Bill,  as  a  generic 
term,  would  necessarily  include  it.  But  it  is  argued  that  when 
used  in  an  act,  it  has  a  precise  technical  meaning,  and  is  ap- 
plied to  a  species  of  private  proceeding  in  use  in  the  courts  in 
England,  and  the  English  authorities  produced  would  seem  to 
justify  this  construction;  but  that  process,  so  far  as  I  can  kern, 
has  never  been  in  use  in  this  state,  and  certainly  is  not  now^ 
and  there  is  no  other  proceeding  in  the  court  of  sessions,  com- 
ing within  the  general  term  bill,  but  an  indictment,  and  there 
was  no  other  to  which  it  could  apply,  and  it  is  a  fair  condnsion 
that  the  legislature  did  not  intend  it  to  be  understood  as  mere 
idle  verbiage.  But  if  usage  may  be  permitted  to  influence  the 
construction  of  a  term,  there  never  was  one  better  settled. 
Vtom  the  passing  of  the  act  up  to  this  day,  theattoraey-genenl 
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•od  solieifton  httve  muf onnly  proeoeatod  bj  indiotaMnt  for  tliig 
cSeowBm 

It  is  said,  howerer,  that  it  has  beon  otherwise  ruled  hj  this 
eoort,  and  oases  hare  been  vefeired  to  as  deoisiTe  of  the  ques- 
tion. Were  I  satisfied  that  it  was  wo,  howerer  xeluotantlj,  I 
wonld  readily  yield  my  own  opinion  in  conformily  to  the  gen- 
ecil  piineiple  whioh  goTems  this  court,  never  to  depart  from 
its  adjodieationSy  except  from  the  most  imi)eiiou8  necessity,  but 
the  caoeo  were  decided  at  a  time  when  the  opinions  of  this  court 
were  delivered  ore  ienus,  and  were  forgotten  as  soon  as  the  oc- 
casion which  gave  rise  to  them  had  passed  away,  or  preserved 
on]y  by  imperfect  memoranda,  hastily  made,  and  probably 
remodeled  from  memory  long  after.  I  think,  therefore,  that 
the  evidences  of  these  decisions  axe  too  equivocal  to  justify  the 
court  in  departing  from  what  I  conceive  to  be  law,  sanctioned 
bj  the  most  inveterate  usage,  and  indeed  I  cannot,  by  the 
utmost  stretch  of  liberality,  reconcile  these  supposed  decisions 
with  so  uniform  a  practice,  both  anterior  and  subsequent. 

Bay,  J.  I  concur  upon  all  the  grounds,  but  that  upon  the 
indictment,  which  is  considered  as  settled. 

BiDBABDBOsr,  J.  I  disssnt,  upon  the  ground  that  the  act  gives 
to  the  city  court  no  cognizance  of  any  misdemeanor,  except  that 
of  sflsanlt  and  battery. 

Am  to  the  oooatitatianality  of  an  aet  inoraaaiag  the  Jmiadiotiaa  of  a  ]aatlo% 
•w^Bcerav.  Been,  atUe,  18ft. 


Torre  v.  Summers. 

liVOTTk  VOOOBD,  907.] 

GsDrnvAL  OowsBSAXiOK— Pbiob  Uxghastitt  or  Wzi&— In  an  aofckm  for 

oriminal  converaation  the  defendant  may  give  ia  evidanoe  facta  ahowing 

praviona  michaatity  in  the  wife. 
Ima— Pabtiokps  CBomns  as  Wmrna. — ^Waot  of  ohaatity  in  the  wife 

prior  to  her  aedaction  by  the  defendant  in  an  action  for  ciiminal  oon* 

vecaation  may  be  proved  by  one  who  haa  had  criminal  interooorae  with 

her,  if  the  witneaa  do  not  object. 
Damasxs  vob  Cboonal  ConvxBaATZOii. — ^In  an  action  for  criminal  con- 

varaation,  the  damagea  are  in  the  diaoretion  of  the  jnry,  and  the  Terdict 

will  not  be  aet  aaide  becanae  they  are  ezceaaivo. 

AcnoH  for  criminal  conversation.  At  the  trial  it  was  proved 
that  the  wife  had  eloped,  but  with  whom  it  did  not  appear. 
There  was  evidence,  however,  that  the  defendant  had  been  seen 
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to  kiss  her  before  her  elopement,  and  had  deolazed  that  wheo- 
he  was  rich  enough  thej  would  live  together,  and  that  sahpe- 
quentlj  they  did  live  together.  The  defendant  oflEored  to  prove 
that  after  her  elopement,  and  before  she  b^gan  livings  with  him, 
she  had  committed  adulteiy  with  other  men,  bat  the  court  re> 
jected  the  evidence.  The  defendant  also  asked  one  of  his  wit- 
nesses whether  he  had  not  had  ciiminal  interoourae  with  the 
vnfe,  without  naming  any  time,  and  the  court  oyemiled  the 
question.  The  jury  found  a  verdict  for  the  plaintiff  for  five 
thousand  dollars  damages.  The  defendant  moved  for  a  new 
trial  on  the  ground  of  the  rejection  of  the  testimony  above- 
mentioned,  and  also  because  the  damages  were  excessive. 

By  Oourt,  BmHABDSOH,  J.  This  is  but  the  second  instanoe  in 
which  such  a  case  as  the  present  has  been  laid  before  the  con- 
stitutional court.  Upon  its  general  character  and  tendency, 
and  the  feelings  it  is  calculated  to  excite,  there  can  be  bat  one 
opinion  and  one  wish,  t.  0.,  the  anticipation  that  the  case  can 
seldom  arise,  and  the  hope  that  it  will  not  be  brought  without 
both  merits  and  a  prudential  consideration  of  the  expoBore  in- 
cident to  such  actions. 

Though  it  is  not  absolutely  necessary  to  discass  the  ground 
of  excessive  damages;  yet,  I  will  notice  the  rule  which  should 
govern.  And  in  so  novel  a  case,  I  will  not  refrain  from  the  re- 
flections arising  from  the  subject,  before  examining  the  points 
of  strict  law. 

I  know  of  no  instances  in  which  courts  have  granted  new 
trials  on  account  of  excessive  damages  given  in  salts  brought 
for  criminal  conrersation :  Duberly  t.  Ounnmg,  4  T.  B^  659.  And 
that  practice  has  great  intrinsic  reason.  Examples  of  chastity 
ha^ie  the  happiest  effects,  because  man  is  at  least  emnlous  of 
virtue;  while  instances  of  incontinence  produce  the  worst,  be- 
cause the  passion  that  leads  to  it  is  univBrsal.  And  however 
trae  it  is  that  there  is  no  enjoyment  so  great  as  that  which  is 
innocent  and  restricted;  yet,  under  the  incentive  of  example, 
this  passion  scarcely  acknowledges  any  bounds. 

The  practice  of  judges  in  disallowing  new  trials  upon  the 
ground  of  the  mere  excess  of  damages,  wherein  the  appeal  it 
entirely  addressed  to  discretion,  is  doubtless  founded  mnch 
upon  the  consideration  that  the  order  and  happiness  of  society 
depend  greatly  upon  continence  in  both  sexes.  Strictly  speak- 
ing, too,  by  the  seduction  of  a  wife,  the  positive  loss  to  her 
husband  is  very  great.    Under  the  rules  of  law  he  cannot^  while 
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the  firet  is  aliTe,  take  a  second  wife;  his  loss  is,  therefore, 
greater  than  if  she  was  destroyed  altogether.  The  wound  in* 
fiieted  on  his  peace  of  mind  is  deep  and  lasting.  **  The  spirit 
of  a  man  may  sostain  his  inllrmily  (his  bodily  ills  and  mis- 
fortanes),  bat  a  wounded  spirit  who  can  bear?"  And  though 
the  ''wounded  spirit"  means  conscious  guilt,  yet  dishonor  is 
nearly  allied  to  it. 

The  great  writer,  who  for  his  keen  inq[>eotion,  "  deep  through 
the  human  heart,"  deserres  the  distinguished  encomium  of  nat- 
ure's boast,  is  most  just  when  he  says:  *'  he  who  filches  from 
me  my  good  name,  etc.,  makes  me  poor,  indeed."    For,  with 
good  name,  man  has  lost  the  great  means  of  success  and  use- 
folnees  in  life.    The  former  the  object  of  the  selfish,  the  latter 
the  noble  aim  of  the  generous.    But  how  much  poorer  does  he 
make  me,  who  with  the  disrepute  which  provokes  unfeeling 
Beom,  instills  that  inward  sense  of  dishonor,  which,   like  the 
"wounded  spirit,"  none  can  bear.    Would  the  seducer  ask 
himself  what  damages  would  requite  him,  were  he  the  injured 
husband,  he  would  probably  conclude  that  as  the  brutal  tslv- 
isherof  a  woman  should  be  prepared  to  meet  death,  so  the 
deliberate  seducer  of  his  neighbor's  wife  cannot  look  for  less 
than  pecuniaiy  ruin,  and  he  would  then  too  admit  that  society 
should  be  as  ready  to  recompense  the  injured  husband,  and  to 
punish  his  wrong -doer  as  the  inmiediate  sufferer  himself. 
Would  he,  when  practicing  arts  of  seduction,  but  ask  himself 
what  would  be  his  feelings  were  his  wife  or  his  daughter  defiled  ? 
Even  the  gallant,  gay  "  Lothario,  warm  with  the  Tuscan  grape, 
snd  high  in  blood,"  might  pause,  reflect,  and  say  to  himself,  I 
will  not  for  this  end,  and  to  her  ruin,  seek  the  weak  Oalista,  to 
break  the  peace  eyen  of  Horatio,  though  I  love  him  not.    I  will 
not  be  the  yillian's  spider  of  society  to  watch  where  weakness 
strays,  and  to  weave  meshes  on  the  way,  that  innocence  may 
be  entrapped.     I  will  not  be  the  reptile  that,  unpitying,  sees 
the  agony  which  follows  from  the  agony  or  his  snares.    But  the 
character  of  the  charge  against  the  defendant,  the  practice  of 
other  courts,  and  the  evils  which  might  result  from  a  different 
course,  all  concur,  and  would  alike  forbid  our  granting  a  new 
trial  upon  the  ground  of  excessive  damages. 

Yet  the  motion  must  prevail  upon  both  the  other  grounds. 
The  rule  is  well  established,  that  though  the  wife's  aberration, 
after  her  seduction  by  the  defendant,  or  after  her  elopement 
with  him,  cannot  be  given  in  evidence,  yet  it  is  also  clear  that 
her  conduct  until  actual  seduction  by  the  defendant  may  be 
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proven:  Peake,  331;  Phillips,  189.  Now,  in  this  case  there 
an  interval  of  time,  which,  though  very  sospicioiis,  w»8  equivocal, 
i.  e.,  from  the  day  of  leaving  her  husband  in  July,  to  her  certain 
cohabitation  with  the  defendant  in  Aognat  following.  It  is 
true  she  had  eloped,  but  with  whom  does  not  appear  with  cer- 
tainty. The  defendant  had  exposed  his  designs,  and  had  kissed 
her;  and  though  I  do  suspect  that  it  did  not,  in  this  instance, 
require  the  deceitful  kiss  to  consummate  their  treachery,  but  that 
the  husband  had  been  before  betrayed.  Still  further  inquiiy 
was  necessary;  and  the  defendant  had  a  right  to  the  evidence 
of  her  misconduct  with  others,  while  that  with  himself  was  sus- 
pected only:  BoyrUon  v.  Edlogg,  3  llass.  189  [3  Am.  Deo.  122]. 
Phillips,  64;  Peake,  331.  And  if  finally  it  should  have  turned 
out  that  his  own  criminal  intercourse  with  her  had  in  fact  pre- 
ceded such  misconduct  with  other  men,  the  evidence  could 
and  would  have  weighed  nothing. 

The  second  ground  is  equally  dear.  The  object  was  to  prove 
the  wife's  meretricious  conduct  before  seduction  by  the  defend- 
ant. And,  provided  the  witness  did  not  himself  object  to  di- 
vulging his  own  immorality,  it  was  not  competent  for  any  other 
person  to  do  so.  It  would  evidently  be  the  best  poesiUe  testi- 
mony, however  degrading  to  him,  who  would  voluntarily  pob> 
lish  the  fact.  For  he  who  answers  against  his  own  interest  is, 
on  that  account,  the  more  credible:  Peake,  160.  And  however 
indecent,  too,  the  exposure  might  be,  yet,  the  law  makes  no 
distinction  of  that  nature:  Swift,  77,  80,  81.  And  though  we 
may  not  protect  a  seducer  of  women,  with  all  the  feelings  of 
men  whose  dearest  rights  are  at  stake,  yet,  the  meanest  dsim 
the  equal  distribution  of  rights.  Here  no  partial  spirit,  like 
assuming  primogeniture,  interferes  to  place  one  brother  above 
another;  but  the  eldest  and  the  youngest,  the  greatest  and  the 
weakest  child  of  the  republic,  take  in  equal  partition  the 
mon  heritage  of  the  laws. 

.OouiooE,  NoTT,  JomrsoN,  and  Huobb,  JJ.,  ooncurred* 
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JOHNSOK  V.  BrAILSFORD. 

i%  Hob  k  MeOom,  m.] 

BmnAXHur  ov  Will  bt  "BoBmBQ,"  sic.— Thedtgrae  ol  "buniiig* 

lii^  twring  or  oUxterKtbg,''  naoMHury  to  ooostitate  m  ivifooitioii  of  • 
VJII9  udor  liM  stotatoof  inuidB,  depondi  onoiioiimsteBOM;  tho  dightart 
•'buzniii^'*  oto.,  will  bo  mfSoien^  if  thown  to  havo  boon  dcno  amimo 
nvoeumii;  and  tho  faol  th«t  ibo  statato  vaaa  tbo  woid  "  daatroyin^** 
inaftaad  ol  "banung,  ooinoolling  or  taarin^''doaa  not  ohango  tho  oaaaw 
Aeeordin^y,  if  it  ia  ohown  that  tho  taatfttor  intarlinod  and  oraaad  por- 
tioBs  of  the  will  ond  tora  off  the  aaola^  with  tho  intontioii  to  ro?oko  i^ 
the  Mvooaiioii  will  bo  oomplete;  and  tho  hat  that  he  intended  at  the 
time  to  make  another  win,  bat  failad  to  do  ao^  will  not  rayive  the  fomier 
win. 

Am&L  from  a  decree  of  the  oxdinaiy  of  Oharleston  distriot. 
estobliahing  a  certain  document  as  tlie  last  will  of  William 
Johnson,  deceased.  In  the  circuit  court,  on  a  feigned  issue, 
the  juiy  found  a  special  verdict  to  the  effect,  that  on  October 
26, 1808,  the  deceased  duly  made  the  will  in  question,  setting 
it  oat  in  ^pstwtmis  tferbis,  but  that  afterwards  he  tore  ofl  the 
seals,  after  crossing  them  with  a  pencil,  and  made  sundry  in- 
tsrlineations  and  erasures  in  the  body  of  the  will,  and  indorsed 
thereon  a  memorandum  as  follows:  *^I  think  my  will  at  this 
time  unequal;  with  Otod's  permission  I  mean  to  alter  it,  and 
We  all  sold  but  the  house  and  servants,  etc.,  to  Mrs.  John- 
son;" that  at  the  time  of  tearing  off  the  seal  and  making  these 
interlineations  and  erasures  the  testator  directed  another  will 
to  be  drawn  out,  which  was  done,  but  that  the  new  will  was 
never  executed;  and  that  in  the  opinion  of  the  jury  the  seals 
on  the  original  will  were  torn  off,  and  the  interlineations  and 
eisBores  were  made,  and  the  said  memorandum  indorsed 
tkereon,  with  the  intention,  on  the  part  of  the  testator,  to 
leroke  the  said  will;  and  the  jury  submitted  the  question  to 
the  court  whether  these  facts  amounted  in  law  to  a  revocation. 

By  Court,  Huosa,  J.  1.  In  support  of  the  will  it  is  con- 
tended that  there  can  be  no  revocation  of  a  will  executed  ao- 
eoiding  to  the  statute  of  frauds,  by  the  tearing  and  obliterating 
the  seal;  and,  2.  That  supposing  the  destruction  of  the  seal  of 
the  will  may,  in  the  abstract,  amount  to  the  revocation  of  it, 
jet  that  the  revocation  in  this  case  was  not  an  absolute,  self- 
snbeistiDg  revocation,  but  depended  upon  the  substitution  of 
Another  will,  which  having  failed,  the  revocation  is  incomplete; 
and  the  will,  therefore,  must  be  valid.  I  shall  consider  these 
grounds  in  their  order. 
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The  statute  of  fraads,  which  has  been  made  of  force  in  thia 
state,  declares  that  all  ''deTises  and  bequests,  duly  made  and 
executed,  shall  continue  in  force  until  the  same  be  baznt,  can* 
celled,  tom«  or  obliterated  by  the  testator,  or  bj  Ids  d]zeoftions,r 
eto. 

The  degree  of  burning,  tearing,  canceling,  or  oUiterating  nec- 
essary to  the  rcTocation  of  a  will  is  not  fixed  by  the  statate. 
This  must  depend  upon  the  circumstances  of  the  ease.  If  a 
will  be  thrown  into  the  fire  and  is  consumed,  or  if  it  be  torn 
into  many  pieces  by  the  testator,  the  violent  preeEomption  would 
be,  that  the  instrument  was  burnt  or  torn  ammo  reoooandit  and 
it  would  require  strong  evidence  to  rebut  this  presumption;  but 
if  a  will  be  only  slightly  burnt  or  slightly  torn,  there  would 
arise  no  presumption  from  the  act  itself  of  the  intention,  or  the 
quo  animo  which  it  had  been  done,  and  the  will  would  not  be 
revoked;  but  if  the  slightest  burning  or  the  slightest  tearing  be 
accompanied  with  satisfactory  evidence,  drawn  alnmde,  of  the 
intention  to  revoke,  the  statute  will  be  satisfied  and  the  instm- 
ment  be  revoked:  Bufienahaw  v.  OUberi,  1  Oowp.  69;  4  Cfanose, 
tit.  Dev.  93;  Pow.  on  Devises,  684. 

In  this  case,  the  jury  have  found  that  the  will  was  toie  ammo 
revocandi.  It  cannot  be  important  what  part  of  the  will  be  torn. 
The  seal,  though  unneceesaiy  to  the  will,  was  made  a  part  of  it 
by  the  testator.  The  first  two  or  three  lines  are  equally  unnec- 
essary, and  yet  it  would  not  be  contended,  if  these  lines  had 
been  torn  from  the  instrument  animo  revocandi,  the  statute 
would  not  be  satisfied.  Although  the  words  of  our  act  of  1789, 
P.  L.  491,  2  Brev.  85,  are  not  precisely  those  used  in  the  stat- 
ute of  frauds,  they  are  so  much  alike  as  to  make  it  almost  un- 
necessary to  notice  them.  The  act  of  1789  uses  the  word 
destroying,  instead  of  burning,  canceling  and  tearing;  the 
former  appears  to  include  them  all;  a  will  burnt,  canceled,  or 
torn  animo  revocandi  is  destroyed. 

On  the  second  ground,  it  is  contended  that  the  will  was  not 
absolutely  revoked;  that  the  seals  were  torn  off,  the  paper 
crossed,  and  interlineations  made,  with  the  intention  of  m^Ving 
another  will;  and  that  as  another  will  was  not  made,  the  tear- 
ing of  the  seals,  and  the  crossing  of  the  paper,  and  the  inter- 
lineations, are  nugatory.  But  this  is  contradicted  bj  the  verdict. 
The  jury  expressly  find  that  the  seals  were  torn  off  with  an 
intention  to  revoke  the  said  will,  and  not  to  alter  the  said  will, 
or  with  an  intention  to  make  another  will,  as  contended*  A 
number  of  facts  are  stated  in  the  verdict;  the  crossing,  th« 
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interiineatioiis,  the  direotions  for  another  will,  that  the  will  waa 
found  in  apriTate  desk,  and  so  on.  from  which  the  jnxy  deduced 
the  oondnsion  that  the  seals  were  torn  off  with  an  intention  to 
reroike.  The  testator  appears  to  hare  preferred  another  will  to 
intestacy,  but  it  does  not  appear  that  he  preferred  the  will  in 
qnestion  to  intestacy.  The  will  directed  bat  not  executed,  was 
matezially  different;  probably  as  rariant  from  the  one  in  question 
88  that  which  the  law  would  hare  supplied;  nor  does  it  appear 
that  the  seals  were  torn  from  the  instrument  at  the  time  a  new 
vin  was  directed  to  be  drawn;  it  may  have  been  long  after, 
when  even  the  disposition  to  make  another  may  have  subsided. 
In  the  case  of  Onions  t.  Tyrer,  1  P.  Wms.  843,  which  is  the 
leading  case  in  this  point,  there  existed  no  doubt  as  to  the  in- 
tention of  the  testator.  He  had  executed  his  will  to  pass  lands; 
by  a  second  will,  he  expressly  revoked  the  first,  and  likewise 
ordered  it  to  be  torn,  which  was  done.  The  second  will  wasat* 
tested  by  three  witnesses,  but  they  did  not  subscribe  in  presence 
of  the  testator.  The  statute  of  frauds  is  variant  in  its  provisions 
lespecting  the  making  and  revoking  of  a  devise. 

The  fourth  clause,  as  to  making  a  devise,  requires  attesta- 
tion in  the  presence  of  the  testator  by  three  witnesses.  The 
fifth  dause,  as  to  revoking  by  will,  requires  attestation  simply 
by  three  witnesses.  The  second  will  in  the  case  cited  con- 
veyed the  land  to  the  same  uses  with  the  first,  and  only  the 
trustees  were  changed;  as  the  second  will  had  not  been  attested 
by  three  witnesses  in  the  presence  of  the  testator,  it  was  invalid 
as  to  land;  but  as  the  first  will  was  only  revoked  for  the  express 
purpose  of  substituting  the  second,  it  was  decided,  as  the 
second  was  not  valid  for  the  purpose  intended,  the  first  was 
not  revoked.  The  revocation  and  substitution  were  one  entire 
act;  they  constituted  a  single  declaration  of  the  mind;  which 
conld  not  be  garbled  without  violating  a  common  rule  of  evi- 
dence; but  in  this  case  the  directions  of  a  draft  of  a  new  will 
were  not  only  materially  variant  from  the  old  will,  but  were 
not  contemporaneous  vrith  the  crossing  or  with  the  tearing  of 
the  seals;  the  crossing,  tearing  of  the  seals,  and  directions  for 
a  new  will,  were  not  included  in  one  entire  act  of  the  mind; 
they  were  not  parts  of  one  declaration,  and  therefore  make  a 
very  different  case  from  that  of  Onions  t.  Thfrer;  and  even  in 
thia  case  relief  was  afforded  by  the  lord  chanceUor,  on  the 
groond  of  accident.  The  recent  case  of  Pringle  v.  McPherson, 
2  Des.  524  [3  Am.  Dec.  713],  is  still  more  distinguishable  from 
this  case.     There  the  testator  exhibited  no  disposition  to  make 
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another  will;  lie  appears  to  baTS  thooght  that  he  ooald  bj  in- 
terlineationSy  snbeequent  to  exeoution,  alter  a  deviae  in  hie  will; 
the  alterations  attempted  were  small;  the  wiU  was  neither 
burnt,  canceled,  torn  nor  obliterated;  the  statatoiy  ejmbols 
were  not  only  wanting,  bat  the  animus  revocandi  did  not  exiBt. 
Upon  the  whole,  I  am  satisfied  that  the  rerooation  was  nneon- 
ditional^  and  that  the  decree  of  the  ordinary  oogfat  to  be 
iBTersed. 

OouxMK,  NosT,  and  Jobmsoh,  JJ.,  ocmomred. 


Stats  v.  Hbywabd. 

[S  Nor  k  MMSoao,  Sli.] 

OommironvB  Vammcm  nr  CBnmrAL  OmMSL^Whfln  a 
to  have  been  awoointod  with  «  nmnber  of  othefs  for  the 
erime,  Although  ha  is  absent  when  it  is  oommittod,  bs  is  to  bo 
ooDstmetively  present^  and  is  therefore  goilty. 

iNDiorKKNT  for  a  highway  robbery  committed  on  one  John 
Peoples.  It  was  proved  that  on  the  day  of  the  alleged  robbery 
the  defendant,  Heyward,  with  a  number  of  other  persons, 
armed  with  guns  and  sticks,  set  upon  and  sererely  beat  the 
said  John  Peoples,  as  he  was  tiaTeling  along  the  hi^way  near 
the  Six-mile  House,  an  inn  kept  by  the  defendant;  that  the 
assailants  then  left  him,  and  after  he  had  climbed  into  his 
wagon  and  trayeled  about  two  hundred  yards  further,  two  of 
the  party  returned  and  dragged  him  out  of  his  wagon,  and 
robbed  him  of  certain  bank  bills.  The  evidence  was  positiTe 
that  Heyward  was  one  of  the  persons  who  committed  the  orig- 
inal assault,  and  Peoples  also  swore  that  he  was  one  of  the  two 
who  returned  and  robbed  him,  and  that  the  other  was  a  man 
named  Fisher.  There  was  evidence,  however,  on  the  part  of 
the  defense  tending  to  show  that  Peoples  was  mistaken  in  this 
part  of  his  testimony,  and  that  it  was  not  Heyward,  but  another 
of  the  party,  named  Laird,  who  returned  with  Fisher  and  oom- 
mitted  the  robbery.  The  presiding  judge  instructed  the  juzy, 
among  other  things,  that  ''if  they  believed  the  prisoner  to  be 
one  of  a  gang  who  had  associated  themselves  together  for  the 
purpose  of  committing  crimes  generally,  or  in  or  near  the  Six- 
mile  House,  that  they  had  a  right  to  presume  him  to  be  oon« 
structively  present  on  the  particular  occasion  set  forth  in  the 
indictment." 
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Bj  Couri,  Gaktt,  J.  The  conrt  are  of  opixiion  that  there  is 
no  caoae  for  arresting  judgment  in  Athis  case.  That  can  only 
be  done  upon  objections  which  arise  upon  the  face  of  the  reoord 
itself,  and  which  make  the  proceedings  apparently  erroneoos. 
No  misdirection  on  the  part  of  the  presiding  judge;  no  defect 
in  eridence,  or  any  other  circumstance  attending  the  trials  de^ 
hors  the  record,  is  a  ground  for  arresting  judgment:  Ohit. 
Ciim.  IiaWy  tit.  Arrest  of  Judgment. 

The  present  motion,  therefore,  can  be  considered  as  one  for 
a  new  trial  only»  for  the  several  reasons  taken  in  the  brief;  and 
first,  is  the  prisoner  entitled  to  a  new  trial  for  the  supposed 
misdirection  in  the  charge  of  the  presiding  judge?  The  cor- 
rectness and  propriety  of  the  charge  must  be  judged  of  by  the 
nature  of  the  o£Eense  contained  in  the  indictment,  and  the 
manner  of  setting  it  forth;  the  evidence  in  support  of  it,  and 
witti  reference  to  the  arguments  of  counsel.  In  this  indict- 
ment, sundry  persons  are  included;  Tarious  counts  inserted, 
under  which  the  persons  implicated  are  respectiTely  charged, 
first,  as  principals  committing  the  robbery  in  person;  and  sec« 
ondly,  as  aiders  and  abettors,  or  principals  in  the  second 
d^free.  After  that  manner  is  Heyward  the  prisoner  charged. 
From  the  eridence,  no  possible  doubt  can  be  entertained  but 
that  a  most  unlawful,  unproToked,  wanton  and  violent  assault 
has  been  made  on  the  prosecutor.  Peoples,  by  various  persons 
coming  out  of  the  yard  and  Six-mile  House,  of  whom  Heyward, 
the  prisoner,  is  positively  sworn  to  have  been  one.  The  assault 
committed  on  a  peaceable,  unoffending  stranger  on  the  high- 
way, traveling  home  from  a  market,  in  whose  behalf  the  arm  of 
protection  ought  rather  to  have  been  raised  by  the  proprietor 
of  the  house  than  extended  to  his  annoyance.  The  evidence 
shows  that  immediately  consequent  upon  the  outrages  offered 
at  the  well,  and  when  the  prosecutor.  Peoples,  had  proceeded 
at  most  but  two  hundred  yards  from  the  place  where  he  had 
been  so  shamefully  abused,  he  was  foUowed,  forced  to  stop, 
and  robbed. 

These  are  strong  circumstances,  and  if  not  leading  to  the 
direct  conclusion,  certainly  bear  along  with  them  the  probabil- 
ity, at  least,  of  a  combination  having  been  formed  on  the  part 
of  the  assailants  to  act  in  concert  upon  some  unlawful  enter- 
prise, and  that  they  were  encouraged  to  carry  it  on  from  the 
strength  of  their  number,  and  the  certainty  of  mutual  assistance. 
It  was  so  considered  by  the  attorney-general,  who  made  it  a 
strong  ground  of  argument,  contending  that  the  circumstance 
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of  the  assault  at  the  well,  and  what  immediately  afterwards  took 
place,  would  justify  the  jufj  in  concluding  that  Heyward,  the 
prisoner,  was  a  principal  in  the  second  degree  in  this  robbery, 
although  he  might  not  hare  been  actually  present  when  it  was 
committed.  These  were  the  eonsiderations  which  led  the  pre- 
siding judge  in  his  charge  to  draw  the  attention  of  the  jnry  to 
the  doctrine  of  constructive  presence,  if  they  should  hare  reason 
to  distrust  or  discredit  the  positiTe  testimony  which  went  to  es- 
tablish beyond  doubt  (if  accredited)  the  personal  agency  of 
Heyward  in  the  robbery. 

The  law  read  by  the  presiding  judge,  and  from  which  his 
comments  were  made,  was  the  following  from  McNally :    **  In 
some  cases  there  may  be  legal  eyidenoe  of  robbeiy,  when  in 
truth  the  defendant  nerer  had  any  of  the  loser's  goods  in  his 
possession,  as  when  I  am  robbed  by  several  of  one  gang,  and 
one  of  them  only  takes  my  money,  in  which  case  in  judgment 
at  law,  every  one  of  the  company  shall  be  said  to  take  it,  in 
respect  of  that  encouragement  which  they  gave  to  one  another 
through  the  hopes  of  mutual  assistance  in  the  enterprise,  nay, 
though  they  miss  of  the  first  intended  prise,  and  one  of  them 
ride  from  the  rest  and  rob  a  third  person  in  the  highway,  out  of 
their  view,  and  then  return  to  them,  all  are  guilty  of  robbeiy, 
for  they  came  together  with  an  intent  to  rob,  and  to  assist  one 
another  in  so  doing:"    McNally  Ev.  596.    Now,  if  the  evidence 
in  this  case  would  justify  the  inference  that  the  assault  at  the 
well  was  but  the  prelude  of  an  intended  robbeiy,  and  there  is 
great  difficulty  in  putting  any  other  interpretation  upon  it,  then 
it  is  impossible  to  conceive  law  more  immediately  applicable  to 
the  case.    Whether  the  intent  to  conunit  robbeiy  existed  at  the 
time  of  the  assault  by  those  engaged  in  it  or  Aot,  the  act  commit- 
ted was  nevertheless  unlawful,  tending  to  excite  a  just  sense  of 
danger  on  the  part  of  Peoples,  the  prosecutor,  and  certainly 
paved  the  way  to  the  more  ready  accomplishment  of  what  im- 
mediately afterwards  took  place,  the  robbeiy.    Now,  as  to  the 
abstract  principle  contained  in  the  brief,  can  there  be  a  doabt 
that  if  an  association  should  be  formed  by  a  gang  of  men  with 
the  avowed  design  and  understanding  among  them  to  commit 
robberies  generally,  and  they  should  assemble  at  a  particular 
place  to  carry  on  their  trade  and  occupation  the  more  conven- 
iently, and  especially  on  the  side  of  the  highway,  that  so  long 
as  this  agreement  continues,  so  long  as  they  prosecute  their  de- 
sign, they  would  respectively  become  principals  in  every  act  of 
robbery  which  each  might,  in  the  neighborhood  of  their  range. 
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whether  pieeent  or  not  ?  The  coninuy  dootzine  would  lead  to 
the  most  miachieTons  conaequencea;  the  law  would  identify 
them  aa  one  and  the  aame  in  reepeot  to  zobbeiiea  committed^ 
and  thia  from  the  ooontenanoe  and  enoooragement  whidh  eaoh 
affords  the  rest,  the  mutual  aaaistanoe  whidh  they  are  ready  to 
ailbrd  in  eyery  enterpxiae  in  which  any  of  them  may  be  en- 
gaged for  the  common  benefit  in  pnzananoe  of  their  conmion 
intereata. 

In  1  Chitiy  Orim.  Law,  267,  the  lawia  thus  laid  down:  ''  The 
presence  need  not  be  an  actoal  standing  within  sight  or  hear- 
ing of  the  fact;  but  an  active  co-operation  in  the  crime  at  the 
time  of  its  commission;  as  where  one  stands  to  keep  watch  at  a 
eauTenient  distance  while  another  completea  the  felony.  So,  if 
asreral  persona  come  to  a  house  with  intent  to  make  an  affiray, 
and  one  be  killed,  while  the  rest  are  engaged  in  riotoua  and 
ill^al  proceedings,  though  they  are  dispersed  in  different 
rooma,  all  will  be  principals  in  the  murder."  Here  it  is  to  be 
obsenred  that  no  intent  to  commit  murder  existed  on  coming  t6 
the  house;  the  intent  waa  to  make  an  affray,  and  this  intent  waa 
common.  One  of  the  gang,  however,  commita murder,  the  rest, 
although  absent  in  other  rooms,  prosecuting  the  object  of  their 
visit,  not  actually  assistant  in  the  murder,  and  not  knowing  that 
it  waa  intended  by  the  i)erpetratorB,  still  they  are  considered  aa 
principals  in  the  offense.  The  reason  is,  that  they  were  engaged 
in  the  doing  of  an  act  which  was  unlawful,  committing  an 
aibay,  and  shall  be  held  equally  answerable  for  all  the  conse- 
qnences  to  which  it  may  lead.  Terror  is  inspired  when  numbers 
asBemble  themselves  together  for  an  unlav^ful  purpose.  Each 
actor  is  emboldened  to  greater  lengtha  by  the  countenance 
which  the  rest  affords,  and  resistance  is  weakened,  if  not  done 
away  with  altogether,  by  the  certain  danger  arising  from  oppo- 
sition. 

There  is  nothing  which  the  law  moreabhors  than  iUegal  force 
and  violence,  and  its  just  reprehension  makes  the  authors  an- 
swerable in  particular  cases  for  more  than  they  may  have  actually 
intended  to  commit,  but  which  has  been  the  consequence  of  an 
incipient  illegal  act.  Ohitty  is  supported  in  his  position  by  1 
Hale,  439;  Haw.  b.  2,  c.  29,  s.  8;  1  East,  P.  0.  258.  Dalton, 
who  ia  also  referred  to,  by  Ohitty,  deduces  a  correctness  in  this 
doctrine  from  what  is  said  in  2  Sam.  12,  9,  where  David  is 
told  (from  Ood)  that  he  had  killed  Uriah,  whereas  he  only  com- 
manded Joab  to  kill  him;  and  in  the  case  of  the  serpent  who 
was  aiding  and  advising  the  perpetration  of  the  first  sin,  and 
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"who,  bj  the  judgment  of  the  Almighty,  had  imposed  upon  him 
a  greater  ponishment  than  on  the  woman  or  man.  The  oaae  of 
the  Lord  Daore,  noticed  in  1  Hale,  489,  although  a  ease  of  mur- 
der, shows  that  the  oonaequenoes,  growing  out  of  an  unlawful 
act,  deToWe  npon  all  who  haye  been  engaged  in  it.  In  thai 
case  the  intent  was  to  steal  deer  in  the  park  of  one  Pelham, 
Bajden  killing  the  keejMr  in  the  park.  The  Lord  Dacre,  and 
the  rest  of  the  company,  being  in  other  parts  of  the  park,  it 
mled  that  it  was  murder  in  them  aU,  and  they  died  for  ii. 

In  the  case  before  the  court,  although  there  was  no 
eyidence  of  any  association  having  been  formed  by  the  persona 
engaged  in  the  affray  at  the  well,  and  therefore,  by  a  remote 
possibility,  the  principle  said  to  have  been  adtaneed,  may  have 
an  influence  in  the  finding  of  the  jury.  Yet  it  is  thought  much 
more  probable  that  if  the  jury  were  influenced  by  anything 
short  of  the  positive  testimony  of  the  prisoner  being  the  rob- 
ber, it  must  hare  been  a  conviction  resting  on  their  minds,  and 
growing  out  of  the  circumstances  of  the  case,  that  the  robbety 
was  the  result  of  a  preconcerted  determination  to  oommit  it. 
The  evidence  affording  this  conviction  being  the  violence  of  the 
assault  at  the  well,  a  violence  calculated,  and  perhaps  intended, 
to  impress  upon  the  mind  of  the  unhappy  victim  of  it  so  strong 
a  sense  of  their  barbariiy  and  his  own  danger,  as  to  induce  him 
afterwards  to  yield  his  property  without  resistance,  rather  than 
forfeit  his  life  by  a  refusal.  The  time  when  the  robbery  was 
committed  and  the  place  where,  are  no  inconsiderable  cizoom- 
stances  to  strengthen  the  conclusion  that  the  last  act  was  no 
more  than'  the  consummation  of  what  had  been  before  deter- 
mined on. 

An  argument  has  been  offered  to  show  that,  as  the  ph^e 
where  the  robbery  was  committed  was  off  the  highway,  thai  the 
prisoner  is  entitled  to  his  clergy.  But  the  court  cannot  -view 
the  circumstance  in  that  light.  It  was  a  way  used  in  common 
by  travelers  to  avoid  the  sand,  and  must  therefore  be  consid- 
ered as  much  a  highway  as  the  road  which  he  left,  so  long  as 
there  was  no  restriction  to  the  enjoyment  of  this  privilege;  a 
practice  not  confined  to  that  particular  place,  but  one  which 
extends  throughout  most  of  the  low  country,  where  the  roads 
are  deep  with  sand. 

The  evidence  being  positive  as  to  the  prisoner's  being  one  of 
the  persons  who  committed  the  robbery,  it  appears  from  abort 
notes  taken  by  the  judge,  of  his  charge,  that  the  jury  were  told 
that  the  question  was  one  of  identity  of  person,  in  the  solution 
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of  wliioh  ihflj  woe  to  be  gOTtmed  bj  the  eHdenoe  whioh  had 
beenoffeied. 

From  the  meet  attentite  Tiew  of  the  efidenoe  and  eiromfr- 
^taaeae  ineident  to  thie  tiial,  the  ooorl  axe  of  opinion  that  no 
new  tria]  can  be  granted,  and  that  the  motiona  for  the  aeme 
must 


NoTT,  JoBHaoH,  HvosBy  and  Bat,  JJ.,  oononrred. 

BBOBABDeov,  J.  I  diaeent  in  this  oaae  ftcom  the  opinion  of  the 
eoart,  upon  the  alleged  ground  of  mistake  in,  law,  in  the  ehazge 
of  the  jadge  to  the  jiixy. 

GauxxK,  J.,  waa  abaent. 


Bailsy  V.  Ibbt. 

(1  KoR  a  xoOiflBk  aia.) 

umma  Sxatotb  of  LnoxAiioaa— The  poHeHiaB  thai 
vSl  give  m  titto  voder  the  etatate  of  limitatioiie,  miiet  be  en  aetoal  ooea* 
pm^,  definite,  positiTe  end  notoriooe.  Hence,  the  oooaeional  oatting 
of  timber,  end  the  ezerciee  of  other  eoti  of  ownenhip,  ench  ee  men 
tte  aeeutomed  to  nee  over  woodland,  ie  not  each  a  pceaeeeion. 

AoBOH  of  treapaas  to  trjtitle  to  land.  The  plaintiffs  claimed 
M  heixB  at  law  of  William  Biley,  who  died  in  1796^  and  who 
was  the  heir  of  William  Biley,  senior,  to  whom  the  land  was 
gnmted  in  1771.  The  defendants  claimed  part  of  the  land  by 
mesne  oonTeyanoes  nnder  a  grant  to  Thomas  Word,  in  1785, 
and  a  part  nnder  a  grant  to  Bobert  Hatchinson,  in  1786,  and 
relied  npon  the  statute  of  limitations.  On  account  of  the 
eontinnons  disability  of  the  plaintiffs  from  infancy  since  1795, 
the  case  turned  on  the  possession  of  the  defendants  prior  to 
that  time.  The  defendants  proved  possession  for  more  than 
five  years  aa  to  the  part  claimed  under  Thomas  Word.  As  to 
the  part  claimed  under  Hutchinson,  it  was  proved  that  Hutchin- 
flon's  grant  extended  beyond  the  lines  of  the  grant  to  William 
Bilej,  senior;  that  Hutchinson  settled  on  that  part  of  his  grant 
outdde  the  pLuntifis'  lines,  more  than  five  years  before  1795, 
and  indosed  and  cultivated  a  small  field  very  near  the  line;  that 
he  was  accustomed  to  cut  timber,  from  time  to  time,  as  he  had 
oocssion  for  it,  upon  his  grant  within  the  plainti£b'  lines,  from 
the  time  of  his  first  settlement,  and  exercised  such  acts  of  owner- 
ship over  the  land  as  men  usually  exercise  over  woodland,  but  that 
he  never  erected  any  building,  or  made  any  indosure,  or  clea]> 
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ing,  inside  tbe  plftintiffa*  lines.  The  joxy  faand  a  Texdiei  for  the 
defendants,  whereupon  the  plaintiflh  moved  for  a  new  trud  on 
the  ground  that  there  was  no  proof  of  sufficient  poMeanon  of 
the  land  in  dispute,  claimed  under  Hntehinaoa,  to  draw  tlie 
title  to  the  def  endants»  under  the  statute. 

O'Neal^  for  the  motion. 

MoDuffie,  contra. 

By  Oourt,  Johnson,  J.  This  cause  was  tried  before  mjnlf , 
and  I  distinctlj  stated  to  the  jury  that  the  facts  proren  in  rela- 
tion to  the  land  granted  to  Hutchinson,  did  not,  in  my  opinion, 
constitute  such  a  possession  as  diTCsted  the  plaintidb  of  the 
title,  and  upon  the  best  reflection  I  am  yet  satisfied  with  that 
opinion.  The  plaintiffs  haying,  as  to  that  part  of  the  land 
granted  to  Word,  acquiesced  in  the  verdict,  the  only  question 
is,  whether  the  occasional  cutting  of  timber  and  the  exerciae  ot 
such  other  acts  of  ownership  over  it  as  men  are  accustomed  to 
do  over  wood-land,  is  such  a  possession  as  will  divest  tbe 
owner  of  the  right  to  the  soil  under  the  statute  of  limitations  t 

It  is  necessaxy  to  the  consideration  of  this  question  to  ex- 
amine minutely  all  the  provisions  of  the  statute.  It  is  suffi- 
cient to  remark  that  a  possession  of  five  years  is  a  bar  to  the 
plaintiff's  rights  to  recover,  and  w^t  shall  constitute  tbe  evi- 
dence of  that  possession  is  the  only  question.  In  the  case  of 
Jiackaon  v.  Sclkoonmaher,  2  John.  280^  the  court  held  that  it 
should  consist  in  ''  a  real  and  substantial  indosure,  an  actual 
occupancy,  a  pedis  possessio,  definite,  positive,  and  notoxioos." 
The  good  sense  of  these  positions  is,  I  think,  apparent;  they 
furnish  on  the  one  hand  evidence  of  the  honesty  of  the  pos- 
session, and  on  the  other  they  are  calculated  to  apprise  the 
plaintiff*,  unless  he  shuts  his  eyes  upon  it,  that  he  who  has  such 
a  possession,  disregards  his  right  or  claims  in  hostility  to  him, 
imd  enables  him  to  sue.  But  not  so  with  him  who  enters  only 
occasionally;  he  commits  a  petty  trespass  and  disappears  with- 
out scarcely  leaving  a  mark  behind;  and  if  discovered  at  all, 
the  owner  is  rather  content  to  submit  to  it  than  seek  redress 
through  the  means  of  a  protracted  and  expensive  law  suit;  or 
it  may  be  done  so  secretly  as  to  elude  detection;  and  it  would 
be  monstrous  to  allow  one  man  to  filch  away  the  land  of  his 
neighbor  without  the  possibility  of  guarding  himself  against  it. 

But  it  is  sought  to  take  this  case  without  these  rules,  by 
extending  the  defendant's  possession  without  the  plaintiS*s 
lines,  to  the  extent  of  his  grants  on  the  doctrine  that  a  pos- 
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of  a  part  is  the  poMomion  of  the  whole.  This  axgo- 
ment  is  answered  abeadj,  and  all  the  objections  whioh  applj 
to  the  fizst  position,  ^pplj  to  this  with  increased  force;  until  a 
trespass  has  been  committed,  the  plaintiff  conld  not  maintain 
his  action,  and  this  would  be  diTCsting  him  without  the  possi- 
hilitj  of  his  gnaiding  against  it.  I  am  therefore  of  opinion 
that  a  repetition  of  casual  trespasses  ad  infinitam  are  but  tres- 
passes still,  and  is  not  such  a  possession  as  would  bar  the 
phantifly  right  to  recover;  and  I  am  inclined  to  think  for  the 
same  reasons  that  this  rule  ought  to  prcTail,  whether  the  lands 
could  be  usefully  occupied  or  possessed  in  any  other  way  or 
not,  as  the  same  objections  would  equally  apply. 

This  rule  has  a  direct  application  to  the  &cts  in  this  case, 
tnd  a  new  trial  ought  to  be  granted. 

Ggloock,  Bidhabdson,  Hvoxb,  Nott,  and  Oahtt,  JJ.  concurred. 


In  XcnoraMe  t.  FnUon,  10  OaL  690»  this  cm6  wm  zeUfld  on,  ■bowing  tbe 
i^Bzfieatian  of  "oooapation."  The  omiit  nying:  "Tha  wofd  'oooapatioii' 
may  ha  ao  mad  in  oonnaotioii  with  other  azprenioDi,  or  under  peonliar  faota 
of  a  eiaa,  ae  to  aignify  a  reaidenoe.  Bat  ordinarily,  the  ezpreaaiona,  'oooa* 
patbn,'  *powMwo  pediif^  'aabjeotion  to  the  will  and  control'  are  employed  aa 
tymmjBMOiaB  termi^  and  aa  signifying  aotoal  poaaeaaion."  So  in  Illinois  the 
pEiadpal  case  is  cited  to  this  point:  Ooeweif  t.  Urig,  18  IlL  211. 

In  Bmda  t.  Bembow,  9  Bich.,  the  anthoxity  of  the  principal  case  was  reo- 
ogiiiaBd  aa  aoond  on  tibe  doctrine  of  adyerse  poaaeaaion,  under  which  a  title 
cm  be  eiaimed:  See  Hamnumd  t.  Ridifdjt,  9  Am.  Deo.  622;  HaU  r.  Powd^ 
8Id.722. 


Harbison  v.  Maxwell. 

[3  Von  k  MoCoao.  M7.] 

IfaBKOAii  <m  Wbit  zh  SHXBiir's  Dxxd.— In  a  sheriff's  deed  a  recital  d 
liie  aatliority,  under  which  the  sale  waa  made^  is  not  indispenaably 
neeessary;  and  if  in  soch  deed  the  ezecation  is  minrecited,  as  having 
laoed  frtun  one  conrt  where  it  ia  in  fact  isaoed  from  another,  the  mis- 
reeital  ia  not  fataL 

Sau  of  VxaTBD  BncAZSDKB  oir  Ezbcution.— A  vested  remainder  may  be 
levied  on  and  sold  during  the  oontinnance  of  a  preceding  lif e-estate»  and 
while  the  tenant  for  life  is  in  possession. 

Action  of  trespass  to  try  title  to  land.  The  plaintifb  claimed, 
through  mesne  conveyances  from  one  McDowell,  who  pur- 
chased the  land  at  sheriff's  sale,  the  sheriff's  deed  reciting  that 
the  sale  was  made  on  a  writ  of  fi.  fa,  against  the  defendant  in 
this  action,  issued  upon  a  judgment  of  the  court  of  common 
pleas  of  AbbeTille  district.  At  the  trial  the  plaintiffs  admitted 
that  this  recital  was  erroneous,  and  offered  in  evidence  a  judg* 


612  Habbison  t;.  Maxwell.         [S.  Carolina, 

ment  and  exeoation  of  the  oourt  of  oommon  pleaa,  of  Xjanrena 
distrioty  to  support  the  sheriffs  deed,  to  whieh  the  defendant 
objected,  but  the  court  OTerruled  the  objeotion*  The  defend- 
ant also  claimed  that  his  interest  in  the  premises  at  the  time  of 
the  sale  "was  not  sabject  to  lerj  and  sale  on  execution,  and 
proTod  that  his  estate  therein  was  derived  from  one  John  Max- 
well, who  devised  the  land  to  his  (testator's)  wife  for  life,  with 
remainder  to  the  defendant  in  fee,  and  that  the  tenant  for  life 
was  living  and  in  possession  of  the  prenuses  at  the  time  of  the 
sale. 

The  presiding  judge,  Johnson,  J.,  being  of  opinion  that  the 
defendant's  interest  was  subject  to  levy  and  sale,  instmoted  the 
jury  to  find  a  verdict  for  the  plainti&,  which  thqr  did.  The 
defendant  moved  for  a  nonsuit,  on  the  ground  of  Tacianoe 
between  the  sheriffs  deed  and  the  judgment  and  ezeeutian, 
and  for  a  new  trial  on  the  ground  of  misdizeotion. 

Mdh^ffie^  for  the  motion. 

NoMe,  centra. 

By  Oourt,  JomrooN,  J.  So  far  as  I  am  informed,  it  baa  been 
the  invariable  usage  to  incorporate  in  the  sheriff's  deedaveeilal 
of  the  authority  under  which  he  sold;  and  I  am  satf sited  that  a 
strict  adherence  to  that  usage  would  be  produetiye  of  no  mis- 
chief, but  on  the  contrary,  of  great  convenience  as  well  to  the 
sheriff  as  to  the  purchaser.  It  would  point  the  former  to  his 
authority  to  sell  if  he  vras  called  on  to  answer,  and  would  facil- 
itate the  latter  in  deriving  his  title.  But  I  am  persuaded  that 
it  was  not  indispensable.  The  bare  recital  in  a  deed  is  not  a 
substantial  and  efficient  part  of  it,  nor  is  it  evidence  of  the  facts 
recited,  except  between  the  immediate  parties  to  it:  Phillipps 
on  Evidence,  856.  The  only  object  for  which  they  are  intro- 
duced is  to  furmsh  a  clue  by  which,  at  a  remote  period,  those 
interested  may  vrith  fiusiliiy  ascertain  from  what  sources  their 
title  is  derived.  Preston,  in  his  Treatise  on  Conveyancing,  177, 
remarks,  that  the  deed  or  will  from  whom  the  title  was  derived 
ought,  in  most  cases,  to  be  recited,  or  at  least  there  should  be  a 
reference  to  them,  and  all  such  other  facts  should  be  disclosed 
as  would  show  the  right.  This,  he  says,  will  greatly  aid  the 
title  at  a  future  period.  It  will  lead  to  the  documents  on  which 
the  title  is  grounded;  or  should  they  be  lost  or  destroyed,  will 
tend  to  satisfy  future  purchasers  that  the  title  is  ooirectly  de- 
duced. This,  he  adds  however,  can  be  done  vrith  prudence  in 
those  instances  only  in  which  the  title  rests  on  clear  grounds 
and  is  not  involved  in  difficuliy;  for  on  the  one  hand,  no  con* 
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Teyanoer  of  integrity  will  state  that  as  a  fact  which  does  not 
exist  And  on  the  other,  it  is  his  duty  to  keep  hb  client's  title 
free  from  a  disdoscire  which,  at  a  future  period,  might  inirolTe 
the  title  in  increased  difficulty,  or  raise  a  suspicion  of  its  va- 
lidity. The  same  doctrine  will  also  be  found  in  Hobart,  160;  4 
Omiae  Big.  257. 

It  would  appear  from  these  authorities  that  a  recital  in  a  deed 
might  or  might  not  be  made  at  discretion;  and  consequently,  a 
uusrecital  of  that  which  is  legally  immaterial  is  unimportant. 
It  is  not  the  recital  of  a  power  or  authority  to  sell  and  convey 
which  gives  the  right,  nor  is  it  evidence  of  the  right;  it  is  suffi- 
cient that  the  right  did  exist,  and  that  the  seller  acted  upon  it. 
As  a  general  rule,  therefore,  it  is  not  necessary,  and  I  am  unable 
to  see  any  distinction  as  applicable  to  sheriff's  deeds,  although 
I  readily  admit  its  usefulness.  The  levy  and  sale  invests  him 
with  the  title  so  far  as  to  enable  him  to  convey,  and  he  does 
convey;  and  it  is  incumbent  on  the  party  claiming  under  him 
to  show  these  powers;  the  recital  will  not  do  it.  An  argument 
a6  inconvenienii  opposed  to  this  position  is  drawn  from  the  diffi- 
culty that  would  arise  in  tracing  a  title,  without  this  recital,  at 
a  distant  x>eriod.  But  that  sufficiently  also  exists  in  every  con* 
veyance  which  does  not  recite  the  whole  chain  of  title,  and  the 
purchaser  may  avoid  it  by  memoranda  of  his  own,  which  will 
answer  all  the  purposes  of  a  recital  in  a  deed. 

On  the  other  question  in  this  case,  I  think  there  is  no  diffi- 
colly.  The  act  of  the  legislature  of  1759,  P.  L.  250;  2  Brev.  1, 
sabjects  houses,  lands,  and  other  hereditaments  and  real  estates^ 
to  be  taken  in  execution  in  payment  of  debts.  These  terms 
oorer,  I  believe,  every  vested  interest  that  a  man  can  have  in 
hnds,  and  that  they  do  the  fee,  will  not  be  disputed.  The  fee- 
flimple  of  the  lands  in  dispute  vested  in  the  defendant  under  the 
derise,  on  the  death  of  the  testator,  notwithstanding  the  life  or 
ether  estate  carved  out  for  the  widow,  and  was  therefore  the 
legitimate  subject  of  levy  and  sale:  See  2  Bac.  699,  tit.  Execu- 
tion, b.  2;  Boll.  Abr.  478;  2  Dall.  228.  It  is  argued,  however, 
that  an  entry  by  the  sheriff  for  the  purpose  of  levying  during 
the  existence  of  the  life-estate,  would  be  a  trespass  on  the  rights 
of  the  tenant  for  life.  This  difficulty  may,  I  think,  be  obviated, 
eren  if  an  entry  be  necessary,  which  I  am  disposed  to  question. 
If  the  law  authorizes  an  entry,  it  must  of  necessity  afford  a 
protection  for  that  purpose,  so  far  as  is  necessary. 

On  both  the  grounds,  therefore,  I  am  of  opinion  the  motion 
OQght  to  be  dismissed. 

Ck^LoooK,  BioHABnsoH*  and  Huoxb,  JJ.,  concurred* 


614  OsBOBHB  V.  Bbehhan.  [S.  0*roliiia» 


OsBORNB  t;.  Brennan. 

2  Nor  k  MgOoUkAnj 

What  CksKRXTUTBS  ▲  PABiimaL— To  chaige  a  ponon  as  a  partner  it 

appear,  eithar  that  ha  haa  pennitted  the  nee  of  his  nama  ae  cna  of  the 
firm,  to  giya  it  credit^  or  that  he  has  shared  in  the  profit  or  loaa. 

AxrnoH  against  the  defendant  as  dormant  partner  of  the  firm 
of  Brennan  &  Stone.    The  case  was  originally  brought  before 
the  inferior  city  court  of  the  city  of  Charleston,  and  the  evi- 
denoe,  as  reported  bj  the  recorder,  consisted,  in  suhsteiioe,  of 
two  letters  written  bj  the  defendant  to  his  allied  partner. 
Stone,  showing  the  consignment  of  certain  articles  to  Stone, 
with  some  directions  as  to  their  disposition,  and  of  a  depoaition 
bj  one  Murray  to  the  effect  that  Stone  kept  a  store  in  Beaufort, 
and  was  supplied  with  goods  by  the  defendant,  and  that  he, 
Murray,  was  present  when  an  agreement  was  made  between  the 
defendant  and  Stone  respecting  the  articles  consigned.     The 
recorder  thought  the  evidence  insufficient  to  make  the  defendant 
liable  as  a  partner,  and  that  he  should  haTe  a  Terdiot,  but  the 
juzy  found  for  the  plaintiff,  whereupon  the  defendant  moved 
for  a  new  trial. 

Lance,  for  the  motion. 

Dunkin,  oonira. 

By  Oourt,  Jobvsok,  J.  To  ehazg^  a  defendant  as  a  partner 
one  of  two  things  is  necessary,  either  he  must  have  permitted 
his  name  to  be  used  as  one  of  the  firm,  thereby  holding  it  out 
as  a  security  to  the  community,  or  he  must  haTe  participated  in 
the  profit  or  loss. 

The  first  of  these  isdirectly  contradicted  by  the  evidence  of 
the  plaintiff.  The  goods  are  charged  to  Stone  alone  in  the 
plaintiff's  books,  and  it  follows,  must  hare  been  delivered  on 
his  credit. 

If  the  defendant  be  liable  then  it  is  in  respect  of  hia  peitiei- 
pation  in  the  profit  and  loss  of  the  house,  at  Beaufort^  and  of 
this  there  is  not  the  least  proof.  If  the  bare  fiict  of  supplying 
a  house  with  goods  be  sufficient  evidence  of  a  copartnership,  the 
whole  commercial  world  would  constitute  but  one  &mily  and 
one  firm.  However  grand  in  theory  this  state  of  things  might 
appear,  it  would  be  found  too  unwieldly  for  practical  uses. 

The  evidence  in  this  case  furnish  no  other  fact  from  which 
the  existence  of  a  partnership  can  possibly  be  inferred.    It  f ol- 
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lows,  therefore,  the  yerdiet  is  wholly  without  Iradeiioe;  end  m 
new  tziel  ought,  I  think,  to  be  granted. 

Hon,  Bat,  Bbobabdboh,  and  HuesB,  JJ.,  oononned. 

teiMT.  ITaiNy,  and  note,  8  Am.  Deo.  SOSl 


Edwards  v.  Moses. 

(S  Hon  h  ICoOOBD.  488.] 

DiAViK  MamiMD  TO  NoTXOi,  WHXzr. — ^The  dxswer  of  a  bill  of  ouhaogo  la 
oDtiiled  to  havo  paymont  demanded  of  the  dxawor  and  notioe  of  non« 
payment  ghren  to  himnfilf,  onleee  there  ie  a  total  abeenoe  of  effeots  in  the 
diawer^a  hands  from  the  date  till  the  time  of  payment.  Aooordingly,  if 
the  drawer  has  funds  in  the  drawee's  hands  at  the  date  of  the  bill,  bat 
draws  them  oat  before  it  beoomes  doe,  unless  it  appears  to  haye  beea 
dons  for  the  parpose  of  defeating  the  bUl,  or  onless  he  knew  that  the 
fonds  were  ezhaosted,  demand  and  notioe  are  not  dispensed  with. 

AimoH  by  the  holder  against  the  drawer  of  a  bill  of  exchange. 
The  eaee  was  oommenoed  in  the  inferior  city  ooort  of  Oharlee* 
ton,  and  the  facte  as  reported  by  the  recorder  were  that  the 
cheek  was  drawn  by  the  defendant  and  hie  partner,  Brown, 
now  inaolvent,  on  the  Planters'  and  Mechanics'  Bank,  in  favor, 
of  the  plaintiffB,  and  that  between  the  date  of  the  check  and 
the  time  when  it  should  hare  been  paid,  the  defendant  and  hia 
said  partiier  drew  all  their  funds  oat  of  the  bank  on  another 
cheek,  in  favor  of  one  J.  G.  Moees;  so  that  there  remained  no 
money  to  pay  the  check  held  by  the  plaintiffs.  It  was  stated, 
bat  not  proved,  that  the  plaintifls  duly  presented  their  check 
for  payment.  The  defendant  moved  for  a  nonsuit,  which  was 
oreEmled,  and  a  verdict  foaod  for  the  plaintifls.  The  defend* 
ant  now  moves  this  court  for  a  nonsuit:  1.  That  there  was 
no  proof  to  show  that  there  were  not  funds  in  the  bank  when 
the  check  became  payable;  2.  That  admitting  there  were  no 
funds,  there  was  no  proof  of  demand  on  the  drawers;  8.  That 
there  waa  no  proof  that  the  defendant  knew  that  there  were  no 
funds  in  the  bank. 

AzBon^  for  the  motion. 

Beniham  S  Parher^  contra. 

By  (3ourt,  Biob&bdsov,  J.  It  does  not  expressly  appear 
whether  there  were  funds  of  the  drawers  in  the  bank  at  the 
date  of  the  check,  though  it  seems  implied  that  they  were  after- 
wards drawn  out  by  another  check,  the  date  of  which  doth  not 
appear. 
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It  is  now  well  settled,  that  if  the  dxmwer  has  no  effaots  in  ibe 
hands  of  the  drawee,  from  the  date  to  the  time  of  payment,  de- 
mand and  notice  aiedispensed  with :  1 T.  B.  405;  2 11. 718;  Swift, 
290.  But  this  exception  reqoixes  that  there  should  be  a  total  ab- 
sence of  all  effects  during  all  that  time:  2  Oamp.  508;  12  Bast, 
174.  And  I  apprehend  it  should  appear  that  the  drawer  knew 
that  there  would  be  no  effects,  2  T.  B.  713,  and  thai  when  the 
effects  mere  failed  by  accident,  and  did  not  reach  the  drawee, 
demand  and  notice  are  not  disj^nsed  with. 

By  the  decisions  of  this  court  in  the  case  of  SukUffe  S  Bird^ 
t.  McDoweU,  and  in  LiUey  y.  MOIer,  demand  and  notice  aie  also 
dispensed  with,  where  the  drawer  purposely  withdraws  his 
effects  in  order  to  defeat  his  own  bill;  and  where  he  forbids  the 
drawee  to  pay,  as  in  the  latter  of  those  cases.  But  the  case  be- 
fore us  comes  within  neither  of  these  exceptions.  It  is  the 
common  case  of  an  OTerdrawing,  which  if  permitted  to  form 
another  exception,  would  fritter  away  the  established  rule  re- 
quiring notice  generally;  and  would  veiy  frequently  intitidace 
▼ery  complex  collateral  issues.  As  whether  any  and  what  bal* 
ance  was  in  the  hands  of  the  drawee,  or  whetiier  the  drawee 
favored  one  bill  more  than  another,  and  the  like.  Such  conse- 
quences growing  out  of  the  ease  of  Suki^e  S  Bird  t.  MBiZhweU, 
would  be  unfortunate. 

In  the  cases  before  us,  it  is  certain  only  that  the  dieek  gmn 
to  I.  0.  Moses  swept  the  balance  of  money  in  the  bank  belong- 
ing to  the  drawers.  But  does  it  appear  that  I.  C.  Moses  was 
not  a  real  creditor,  or  that  the  money  was  purposely  withdrawn 
by  the  defendant  to  defeat  the  plaintifPs  check?  ^y  no  meaiii 

The  general  rule  then  applies  in  all  its  foroe;  demaad  sihoiiid 
haTe  been  made,  and  notice  giTcn. 

The  motion  is  therefore  granted. 

Bat,  Nott,  and  Johsboh,  JJ.,  concurred. 


See  AMuoa  ▼.  ^siei^  20  Joluia  146;  &  a,  11  AaaDea 


Gist  t;.  Golb. 

p  Von  a  XdOoaSk  OK.] 

Bvurfnr  von  Gccus  Sbud.— Eeplevin  win  not  lie  lor  foods 

a  wanrant  iasiiedl^  en  offioer  imdw  the  petral  law. 

Monov  to  set  aside  a  writ  of  repleyin.    The  facte  were:  Qist, 
the  plaintiff  in  repleyin,  had  been  fined  by  Chde,  the  defendsat, 
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who  was  an  offioer  in  the  militia,  in  the  anm  of  aerenty  dallan, 
for  noiHperfonnanoe  of  patrol  datj;  and  under  iha  proTiaiona 
of  the  patrol  law,  the  defendant  iaaaed  hia  wanant  of  ezeontioa 
commanding  the  aeiaore  of  aafident  of  the  plaintiffs  goods  to< 
make  the  amount  of  the  fine.  Under  this  wanant,  a  negro  be- 
longing to  the  plaintiff  was  levied  upon,  bat  before  a  sale  could 
be  made,  the  plaintiff  took  the  negro  oat  of  the  officer's  posses- 
sion,  upon  a  writ  of  replevin;  whereapon  the  defendant  filed 
this  motion,  and  obtained  a  role  to  show  caase  why  the  same 
shoald  not  be  granted.  The  presiding  jadge  granted  the  mo- 
tion, from  which  the  plaintiff  appealed. 

Lanoe,  for  the  motion,  contended  that  replevin  woold  not  lie, 
except  in  cases  of  distress  for  rent  in  anear,  citing  8  Bl.  Oom. 
146;  i^^onnon  v.  Shannon,  1  Sch.  &  Lef.  824. 

7bom6r,cofilra,  claimed  that  the  warrant  in  this  case  was  like 
an  ezeeation  issaed  from  a  coart  of  inferior  jorisdiction,  and 
that  therefore  goods  seised  thereon  could  be  replevied,  citing  6 
Bac.  56;  and  Qilbert  on  Beplevin,  154. 

By  Conrt,  Bat,  J.  To  the  aigaments  and  authorities  ad- 
duced on  the  trial  below,  I  have  since  given  a  more  attentive 
considenition;  and  without  going  again  into  the  general  doe- 
trine  of  replevin,  which  I  formerly,  and  on  so  many  occasions 
Ance,  as  well  aa  before,  have  given  to  it,  I  shall  confine  myself 
to  the  exceptions  relied  upon  by  the  counsel  against  the  motion. 

The  first  exception  taken  was  that  the  warrant  in  that  case 
might  be  assimilated  to  that  of  the  commissioners  of  sewers, 
when  the  king's  bench,  it  is  said,  refused  to  give  an  order  to 
quash  the  vmt  of  replevin  which  had  issued  for  the  goods  levied 
on  in  that  case.  I  have  examined  the  original  report  of  the 
case  referred  to  in  6  Bac.  56,  and  find  that  the  warrant  of  dia- 
tress  issued  by  the  commissioners  of  sewers  was  for  the  ratea 
of  an  assessment  on  lands  in  the  county  of  Oloucester,  amount- 
ing to  four  pounds  one  shilling  and  six  x>ence,  for  not  repairing 
a  Bcarwall  which  they  had  caused  to  be  repaired,  and  for  which 
the  adjoining  land  was  chargeable,  in  which  case  it  might  well 
be  considered  as  a  rent-chaige.  Upon  a  motion  in  Banco  Begi$ 
to  quash  the  replevin  which  had  issued  for  the  goods  taken  by 
virtiie  of  the  warranty  it  was  doubted  whether  it  should  be  set 
aside  or  not,  as  it  might  be  considered  as  a  rent-charge,  in 
which  case  a  distress  would  lie.  And  secondly,  because  it  waa 
Qiged  that  this  assessment  hsd  not  been  made  by  the  oonrt  of 
sewers,  aa  authorised  by  act  of  parliament,  but  by  some  of  the 
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indiTidaal  oommiflsioners  out  of  court,  by  their  own  anthoritj. 
The  court,  therefore,  refused  to  make  any  order  upon  the  sub- 
ject  until  they  had  the  whole  case  before  them:  Priiduxrd  ▼. 
Stqphena,  6  T.  B.  622.    What  became  of  the  case  finaUj,  th» 
reporters  do  not  inform  us.    It  commenced  in  doubt,  and  re- 
mains in  uncertainty  as  far  as  we  are  informed;  so  that  in  fact 
and  in  truth,  it  proTes  nothing.    At  all  CTents,  howcTor,  it  ap- 
pears to  me  to  have  no  bearing  on  a  case  like  the  one  before 
us.    In  that  case  the  land  was  chargeable  for  the  nHiMwiiin<'iit, 
if  it  had  been  regularly  made,  and  the  distress  was  the  appro- 
priate remedy  for  non-payment,  as  much  as  for  rent  in  axrear. 
Whereas,  in  the  present  case,  the  fines  were  for  neglect  of  a 
personal  duty,  which  Mr.  Gist  was  bound  to  perform;  so  that, 
in  my  opinion,  the  cases  are  in  no  wise  analogous  to  each  other. 
The  second  exception  relied  upon  was,  that  this  proceeding 
might  be  considered  as  one  in  an  inferior  court,  in  which  case, 
it  was  contended,  that  replevin  would  lie  for  goods  seised  under 
its  authority  and  jurisdiction.    The  counsel  admitted  that  an 
attachment  of  contempt  would  lie  for  issuing  a  replevin  for 
goods  taken  in  execution,  issuing  out  of  a  superior  court,  but 
not  out  of  an  inferior  jurisdiction;  and  for  this  purpose  cited  6 
Bac.  56,  who  relies  on  Gilb.  on  Beplerin,  154.    If  such  a  doc- 
trine was  once  to  prevail  in  South  Carolina,  and  it  was  held  to 
be  the  law,  I  have  no  hesitation  in  saying  it  would  soon  lay 
prostrate  all  the  proceedings  in  all  the  inferior  tribunals  of 
justice  in  the  state.    No  executions  but  those  of  a  court  of 
chancery  and  the  court  of  common  pleas  would  be  secure 
against  this  sweeping  writ  of  replevin;  and  that,  too,  at  a  time 
when  the  parties  were  upon  the  point  of  receiving  the  fruits  of 
their  judgments.    All  the  executions  out  of  the  inferior  city 
court,  those  issued  by  the  different  corporations  for  fines  and 
forfeitures,  commissioners  of  the  high  roads,  and  all  the  public 
bodies  in  the  state,  as  well  as  those  by  magistrates,  or  bj  the 
officers  of  militia  for  fines,  etc.,  would  all  be  pamlysed  by  the 
abuse  of  this  writ,  upon  the  principles  contended  for;  for  it 
would  only  be  for  the  party  whose  goods  are  seized  under  the 
authority  of  any  of  these  jurisdictions  to  issue  his  replevin,  and 
get  these  goods  delivered  back  to  him,  and  then  the  other  party 
must  get  them  back  again  the  best  way  he  could.    At  all  events, 
the  party  thus  baffled  and  disappointed  must  go  into  the  court 
of  common  pleas  and  avow  the  taking,  and  show  thai  all  the 
proceedings  were  regular  and  agreeable  to  law;  and  even  then 
the  plaintiff  in  replevin  would  be  entitled  to  his  reply,  and 
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ereiy  case,  after  the  lengthy  proceedings  axe  made  np  and 
iBsne  joined,  must  go  on  the  docket  of  the  common  pleas,  to 
be  tiied  in  regular  order,  and  years  would  reTolve  about  before 
these  cases  oonld  finaUy  be  detennined  on.  Thns,  a  scene  of 
oonfnsion  and  delay  would  ensue,  of  which  few  men  can  well 
Me  the  end. 

Ifortonately,  howerer,  for  the  dtiasns  of  South  CSarolina,  this 
18,  in  my  opinion,  not  the  law.  I  acknowledge  that  Gilbert 
has  said  so,  and  that  Bacon  has  quoted  him  to  that  effect;  but 
neither  reason  nor  justice  will  bear  him  out  in  this  position, 
for  I  hiy  it  down  to  be  sound  law,  as  well  as  the  wisest  policy, 
to  giTe  erery  jurisdiction  created  for  the  advancement  of  jus- 
tice, and  the  good  order  and  police  of  the  state,  all  the  specified 
powers  and  authorities  with  which  they  were  invested;  and  there 
is  no  more  reason  or  justice  for  calling  in  question  or  interrupt- 
ing their  proceedings  while  they  act  within  the  rules  prescribed 
to  them,  than  there  is  for  calling  in  question  the  proceedings 
of  the  superior  tribunals  of  justice.  If,  however,  any  of  them 
shoold,  at  any  time,  transcend  or  exceed  their  limits  and 
powers,  a  prohibition  from  one  of  the  superior  courts  is  the 
appropriate  remedy  appointed  by  law  for  correcting  or  prevent- 
ing any  abuse. 

It  is  argued  in  Fangfmm  v.  Partridge,  7  Johns.  142  [6  Am. 
Dec.  250],  that  this  position  of  GHlbert,  "  that  replevin  lies  for 
goods  taken  in  execution  from  an  inferior  court,'*  is  clearly  er- 
roneous, and  that  there  are  numerous  cases  to  the  contrary.  In 
this  opinion  I  perfectly  coincide;  as  the  whole  ouzrent  of  author- 
ities in  the  books  upon  the  subject  are  against  it.  It  will  not 
be  denied  but  that  the  supreme  authority  of  parliament  in  Great 
Britain,  and  of  the  legislative  body  in  South  Oarolina,  have  an 
unquestionable  authority  to  control  the  common  law;  and  even 
in  acts  of  parliament  themselves  it  is  a  maxim  that  leges  poste^ 
riores  priares  abrogarU,  Admitting,  then,  for  argument's  sake, 
that  such  a  principle  as  the  one  laid  down  in  Gilbert  ever  ex- 
isted as  a  x>art  of  the  common  law,  there  can  be  no  doubt  but  a 
positive  act  of  the  legislature  would  turn  the  scale  against  it; 
and  that  the  statute  law  from  thenceforward  would  become  the 
law  of  the  land. 

There  are  no  positive  and  express  decisions  or  authorities  in 
this  country  in  fovor  of  the  doctrine  I  am  now  advocating,  be- 
eause  this  principle  of  a  replevin  lying  in  these  cases  is  a  thing 
of  yesterday;  one  of  spurious  growth,  utterly  unlmown  and 
onpracticed  in  our  country,  from  its  earliest  institutions.  But 
m  England  the  cases  are  numerous,  where  it  has  been  settled 
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that  this  writ  of  lepleTin  will  not  lie  in  any  ease  for  goods  taken 
in  execation,  under  the  authority  of  an  act  of  parliament,  or  any 
inferior  jurisdiction.  In  BrfMh/oufs  oase^  T.  12  W.  3,  mentioned 
in  6  Bac.  55,  and  also  by  Cunningham  in  his  Law  Dictionary, 
it  is  laid  down  that  whereyer  an  act  of  parliament  orders  or 
directs  a  distress  and  sale  of  goods,  it  is  in  nature  of  an  execu- 
tion, and  replevin  does  not  lie  for  them.  So  it  is  laid  down  in 
€  Bac.  56,  that  replerin  does  not  lie  for  goods  seized  by  a  war- 
rant from  a  justice  of  the  peace,  upon  a  conviction  for  the  de- 
struction of  game,  under  the  authority  of  an  act  of  parliament; 
and  that  it  would  be  considered  as  a  contempt  to  issue  it.  In 
the  case  of  Bex  v.  Oliver,  Bunb.  14,  on  a  warrant  of  distreas  for 
a  land  tax,  a  replevin  was  considered  a  contempt.  And  ao  in 
like  manner  in  the  case  of  The  King  v.  Monkhouse,  it  was  deter- 
mined that  replevin  would  not  lie  for  goods  distrained  on  a  con- 
viction for  deer-stealing,  under  an  act  of  parliament:  2  Str. 
1184;  and  that  an  attachment  would  go  against  the  under-aher- 
iff  for  serving  it. 

This  brings  me  at  last  to  the  patrol  law,  which  is  a  public  act 
of  South  Carolina,  under  which  the  warrant  for  seising  the  negro 
in  question  was  issued,  and  who  has  been  replevied.  This  act 
may  and  ought  to  be  considered  as  one  of  the  safeguards  of  the 
people  of  South  Carolina,  for  the  protection  of  their  dwellings 
and  habitations,  and  for  the  prevention  of  the  unlawful  assem- 
bling of  a  particular  class  of  our  population,  and  as  a  aeooriiy 
against  insurrection;  a  danger  of  such  a  nature  that  it  never 
can  or  ought  to  be  lost  sight  of  in  the  southern  states.  It  may 
justly  be  considered  as  a  branch  of  our  militia  system;  oar 
grand  national  defense  against  foreign  enemies,  and  for  oor  in- 
ternal tranquilliiy  at  home.  It  iu  eaqr,  therefore,  to  see  that 
summary  and  decisive  powers  ought  to  be  vested  in  the  bands 
of  those  who  are  charged  with  the  execution  of  this  important 
duty.  The  act  in  question,  therefore,  has  given  the  neoeasaiy 
powers  to  the  captains  of  the  militia  throughout  the  state,  and 
has  fixed  and  regulated  the  fines  for  all  the  neglects  and  omis- 
sions of  duty  by  those  who  are  by  law  liable  to  perfonn  it,  and 
has  authorised  them  to  issue  their  warrants  under  their  hands 
and  seals,  to  seize  and  levy  upon  the  goods  and  chattels  of  de- 
faulters, to  pay  and  satisfy  the  fines  imposed  for  this  n^leot  of 
duty.  Here,  then,  is  a  plain  and  positive  act  of  our  legialatarB 
giving  these  full  and  express  powers  to  our  captains  of  the 
militia;  and  under  the  authority  of  one  of  them,  and  by  virtue 
of  his  warrant,  the  negro  Stephen,  belonging  to  Mr.  GUst,  wai 
levied  on,  and  in  the  lawful  possession  of  the  oAeer  ohaiged 
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iriih  the  exeeotion  of  it,  when  this  writ  of  replerin  was  usned; 
whieh  tarings  this  oase  inunedistely  nnder  the  principles  of  the 
cans  in  which  it  has  been  determined  in  England,  that  a  writ 
of  replevin  will  not  lie  in  opposition  to  an  act  of  pariiament. 
I  am  therefore  clearly  of  opinion  that  the  writ  of  replevin  in 
this  case  was  not  warranted  hj  law,  and  that  it  was  an  illegal 
mterierence  with  the  prbceedings  and  the  authority  given  to 
one  of  onr  militia  captains  by  the  act  of  the  legislature,  and 
that  the  same  should  be  quashed,  or  set  aside  as  null  and  void; 
sad  further,  that  the  negro  Stephen  should  be  delivered  back 
to  the  military  officer  from  whom  he  vras  taken  by  the  sheriff  of 
Charleston  district,  in  order  to  raise  the  fines  mentioned  in  Cap- 
tain Cole's  warrant 

GoLooos,  NoxT,  BiGHABDSov,  Jommov,  and  Huoia,  JJ.,  con- 


8eo  aoto  to  KeUogg  t.  CkmrehiU,  9  Am.  Dml  104^  Qpcm  ths  iiibjaoi  of 
piBvy  of  goods  taken  in  ezeoation.  Mr.  Snsmer,  in  Ids  often-cited  artiole  in 
12  Am.  Jnr.  101,  maintame  that  where  an  inferior  ooort  has  Joiiadiotion,  its 
praoeai  wiU  protect  goods  taken  nnder  it  frosA  replevin  as  mneh  as  if  it  were 
asopaior  court  In  Lifnah  t.  OommitnoMen,  Harp,  836,  it  was  determined 
ea  thaanthori^  of  the  principal  caae  that  gooda  aeiaed  under  an  ezeoation 
aguMl  their  owner,  iasned  by  the  oommiseionen  of  roads  for  a  fine,  are  not 
npIemUe^  and  the  law  ia  aaid  to  be  well  settled.    And  in  ffewUmm  t.  Hmi, 

a  Bick  106,  wliero  the  case  is  also  lefened  to  ae  an  anthorily,  it  was  decided 
thi*  laplevia  will  lie  in  that  state  only  in  cases  cf  wrongfol 


Hall  v.  Freeman. 

P  KOB  a  KCOOOB^  41t.] 

BT  IsnoBSsa  aitee  Matubxtt.— Where  an  indctiarpnarfsea  topagr 
anoto  with  fall  knowledge  that  he  has  not  receiTed  doe  notice  of  do* 
aaad  upon  the  maker,  snch  demand  will  be  presamed. 

AonoH  by  the  holder  against  the  indorser  of  a  promissory 
note.  All  the  parties  to  the  note  liTcd  near  each  other.  A  wit* 
Dees  testified  that  at  the  request  of  the  plaintiff  he  called  on  the 
defendant  the  day  after  the  note  became  payable  and  demanded 
payment,  and  that  the  defendant  then  promised  to  pay  it,  and 
to  giTC  his  own  note  for  part  of  it,  saying  that  he  knew  that  the 
maker  was  insolvent.  He  also  testified  that  afterwards,  on  the 
same  day,  he  again  called  on  the  defendant,  who  said  that  he 
had  ascertained  that  the  note  was  payable  the  day  before,  but 
that  he  did  not  deal  in  catches,  and  presumed  he  should  call 
and  discharge  it.  There  was  no  proof  of  demand  on  the  maker, 
or  that  at  the  time  of  the  first  promise  the  defendant  knew  that 
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the  note  was  OTerdne.  The  jnxy*  under  the  diieetioii  of  tha 
conrt,  found  a  Teidiot  for  the  plaintiff^  whezeapon  the  defend- 
ant moved  for  a  new  trial  on  the  ground  that  there  was  no  evi- 
dence that  he  knew  that  demand  had  not  been  made  on  the 
maker  at  the  time  he  made  the  subsequent  promise. 

By  Oourt,  Hnasa,  J.    In  Edpley  ▼.  Dufreme^  15  East,  976,  a 
presentation  was  not  only  not  proved  but  had  not  been  legally 
made,  and  yet  it  was  held,  that  in  an  action  against  the  in- 
dorser  on  a  subsequent  promise  to  pay,  it  ought  to  be  left  to 
the  jury  to  determine  whether  the  defendant  had  notice  at  the 
time  of  his  subsequent  promise,  that  there  had  been  no  dae 
presentation.    And  in  Lundie  t.  Bobertaan^  7  East,  231,  when 
the  indorsee,  three  months  after  the  bill  was  due,  demanded 
payment  of  the  indorser,  who  said  he  had  not  had  r^nlar 
notice,  but  would  pay  it,  and  no  demand  was  proved  to  have 
been  made  upon  the  acceptor,  though  averred  in  the  declara- 
tion, it  was  held,  that  everything  ought  to  be  presumed  against 
the  defendant  in  order  to  facilitate  transactions  of  this  natoze; 
and  it  was  presumed  that  the  bill  had  been  regularly  presented, 
and  due  notice  given  to  the  indorser;  and  that  the  subseqaent 
promise  to  pay  was  an  admission  that  there  existed  no  objection 
to  the  payment,  and  that  everything  had  been  rightly  done. 

In  this  case  the  insolvency  of  the  drawer  was  known  to  the 
indorser,  as  he  confessed  upon  the  first  application  made  to 
him  for  payment.  Between  the  first  and  second  application  for 
payment  he  appears  to  have  been  investigating  the  cireumstan- 
ces  of  the  case,  for  he  said  to  the  witness  Montague,  on  his 
second  application  for  payment,  that  he  had  ascertained  that 
the  note  was  payable  the  day  before,  but  that  he  would  pay  the 
note.  The  presumption  is  that  he  knew,  when  he  made  this 
promise,  all  the  circumstances  of  the  case,  and  if  there  had 
been  no  demand  made  on  the  drawer  he  would  have  ascertained 
it.  He  was  certainly  aware  that  he  was  not  legally  bound  to 
pay  the  note  from  the  want  of  notice;  but  he  said  he  did  not 
deal  in  catches.  His  promise  to  pay  was  absolute,  and  the  pre- 
sumption is,  that  there  was  a  previous  demand  on  the  diawer, 
and  it  need  not  be  proved. 

The  motion  is  dismissed. 

Gahtt,  and  Johnson,  JJ.,  conooned. 
BiOHABBsoN,  J.,  dissented. 

The  dooteiue  of  thu  case  is  fframiiHwi  in  a  note  te  mmtk  v.  AorM^  S 
Am.  Deo.  802. 


Jby,  laao.]  Will  v.  Bobsov.  628 


Wall  v.  Bobson. 

'WiB  Sung— JMi  Scixim  ov  LmxAnoin.— The  optntion  c<  th*  atefeBl*  «C 
limitotiwMi  m  mipndad  b>tw— n  tbo  oitiians  of  two  oomlriM  aft  wai^ 
wldk  mdi  wmr  oGBtiniiM. 


Amms  ocmunenoed  in  the  inferior  oily  oonrt  of  OharleetoiLy 
on  a  bill  of  exchange,  drawn  llaroh  2,  1812,  in  faTor  of  the 
plaintiff,  a  British  eabjeot,  upon  the  defendant,  an  American 
dtiaen,  xeaiding  in  Charleston,  payable  thirfy  days  after  sight, 
aooepied  by  the  defendant  April  25,  1812,  and  protested  for 
non-payment  May  28, 1812.  The  action  was  commenced  Octo- 
ber 20, 1818.  The  defendant  claimed  that  the  action,  not 
baring  been  commenced  within  five  years,  was  barred  by  the 
statute  of  limitations;  and  the  question  was,  whether  the  oper- 
ation of  the  statute  was  suspended  during  the  war  between  the 
United  States  and  Ghreat  Britain,  which  continued  from  June 
18, 1812,  to  February  17, 1815.  The  recorder  decided,  upon  a 
special  yerdiet,  that  the  statute  did  not  run  during  the  period 
of  the  war,  and  gare  judgment  for  the  plaintiff,  from  which  the 
defendant  appealed. 

By  Court,  Bat,  J.  This  case  was  yery  ably  argued  by  the 
Qoonael  on  both  sides,  and  a  great  number  of  authorities 
were  produced  upon  the  occasion.  I  haye  since  considered  the 
aigoments,  and  reriewed  the  authorities  adduced,  and  am  most 
dearly  of  opinion,  that  the  decision  of  the  recorder  was  a  cor- 
rect and  1^^  one.  I  shall  briefly  giye  my  reasons  for  this 
opinion,  and  quote  the  principal  authorities  on  which  I  rely 
in  fayor  of  it. 

At  the  threshold  of  this  case,  it  is  important  to  consider  the 
nature  and  object  of  our  statute  of  limitationa  It  appears  to 
me,  that  the  grand  object  of  our  limitation  act,  and  indeed  the 
object  of  similar  acts  in  all  countries  where  they  exist,  was  to 
prevent  old,  long  standing,  and  antiquated  demands,  from 
being  raked  up  and  brought  forward  against  men  after  such  a 
lapse  of  time,  as  it  was  reasonable  to  suppose  all  transactions 
bad  been  finally  settled  between  the  parties.  By  the  common 
law,  there  was  no  limitations  of  actions  of  any  kind.  But  in 
England,  by  degrees,  diyers  acts  of  parliament  were  passed  at 
Cerent  periods  in  the  history  of  the  country,  for  fixing  and 
determining  the  time  within  which  all  actions,  real  and  per- 
sonal, were  to  be  commenced  or  instituted.    But  one  uniyersal 
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prinoiple  seems  to  pervade  or  run  through  the  whole  of  them, 
namely,  to  prevent  ancient  claims  from  being  set  up  and  prose- 
cnted  after  the  original  parties  and  adl  their  witnesses  were  dead 
or  removed  into  remote  parts,  beyond  the  reach  of  the  ccMuts 
of  justice,  or  that  their  deeds  and  vonchers  were  lost  and  mis- 
laid by  time  or  accident,  and  particularly  in  money  tnmseetions, 
where  it  was  fair  to  presume,  the  debts  had  been  paid  or  salas- 
fied.  It  was  for  these  reasons,  and  to  quiet  men  in  the  enjoy- 
ment of  their  estates  and  possessions,  that  these  restriotiTe  acts 
have  been  enacted,  and  more  especially  that  our  limitation  act 
was  passed.  But  it  never  could  have  been  intended  to  prevent 
a  man  who  had  never  been  guilty  of  any  willful  laches  or  delay, 
but  who  had  been  prevented  by  inevitable  neoeasiij,  from  pur- 
suing his  just  rights. 

Having  taken  this  concise  view  of  the  origin  of  our  linuta- 
tion  act,  I  shall  next  proceed  to  consider  what  these  causes  or 
events  are,  which  prevent  a  man  from  pursuing  his  legal  remedy, 
and  which  appear  to  me  to  form  exceptions  to  the  operation  of 
these  acts;  and  indeed  of  all  municipal  laws  and  regulations 
whatever.  And  these  I  take  to  be  two:  1.  The  act  of  Gh>d;  2. 
Enemies  in  war. 

The  act  of  God,  to  which  the  destinies  of  man  must  snbmit, 
and  over  which  human  laws  can  have  no  control,  then  forms 
the  first  grand  exception  to  the  operation  of  all  legialatiTe  sets, 
and  is  so  broad  and  extensive  in  itself  as  to  include  within  the 
range  of  its  operation,  all  the  storms,  tempests,  eartbqiiakes, 
and  other  casualties  of  nature.  "Whenever  they  happen  tiiey 
form  marked  exceptions  to  all  human  institutions.  If  a  master 
of  a  ship,  who  is  bound  by  law  to  carry  and  deliver  goods  in 
safety,  is  overtaken  by  a  storm  or  tempest  at  sea,  is  obliged  to 
throw  over  a  part  of  the  cargo  to  save  his  own  life,  and  the 
lives  of  others  on  board,  this  will  exempt  him  from  any  respon- 
sibility for  damages  to  the  owner.  So,  if  a  conmion  canier, 
who  is  bound  to  carry  goods  safely  at  all  events,  is  in  like  man- 
ner overtaken  by  a  storm  or  tempest,  wherel>y  the  goods  are 
lost,  it  shall  excuse  him.  So,  if  a  house  be  destroyed  by  fire, 
in  the  course  of  a  dreadful  conflagration,  occasioned  by  light- 
ening, or  by  an  earthquake,  which  a  tenant  is  bound  to  keep  in 
repair,  and  to  deliver  up  in  good  order,  this  shsll  release  him 
from  his  coyenant.  I  only  mention  these  few  instances,  as 
illustrations  of  the  subject  under  consideration,  and  which  I 
find  confirmed  by  the  best  common  law  writers  and  authorities. 
In  Plowden,  which  was  quoted  in  the  argument,  this  doctrine 
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n  rerj  folly  laid  down  and  illustzated.  In  page  9,  lie  says: 
"  In  our  law,  as  well  as  in  all  other  law8»  there  are  soma  things 
that  happen  which  cannot  be  prevented  by  any  foresight  or  pes* 
Bible  diligence,  or  avoided  by  any  means  whatever;  and  when 
any  soch  thing  happens  to  a  man,  the  law  will  not  ponish  him 
for  it;  for  the  law  will  not  punish  a  man  bat  for  his  own  default, 
and  if  the  law  sees  no  defanlt  in  him.  it  will  not  ponish  him; 
for  if  the  law  shoold  ponish  a  man  for  aomdent,  which  by  no 
foresight  or  dilligence,  ooold  possibly  be  avoided,  it  would  be 
utterly  against  reason,  and  tboefore  seeing  that  such  accidents 
can  by  no  means  be  avoided,  the  person  upon  whom  they  hap- 
pen, shall  not  be  hurt  or  injured  ihieteby.*' 

This  vezy  able  and  excellent  coomientator  then  goes  on  and 
adds:  "  There  are  three  kinds  of  laws  by  which  the  people  are 
governed,  viz.,  the  general  law,  customs  and  statute  law,  and 
in  these  three  laws  such  unavoidable  accidents  shall  not  hurfe 
an  J  one;"  for  which  reason,  he  says,  "  though  the  effusion  of 
Uood  and  killing  a  man  is  prohibited  hy  the  common  law,  yet 
ereiy  man  may  kill  another  in  his  own  defense."  **  So,  by  the 
common  customs  of  the  realm,  as  hosts  shall  be  charged  for  the 
goods  of  their  guests  Ibst  or  stolen,  yet  if  their  houses  be 
broken  hy  the  king's  enemies  and  the  goods  be  taken  from 
ihenee,  they  shall  not  be  chargeable  for  them,  by  reason  that 
BQch  violence  cannot  be  resisted,  and  so  like  reason  will  dis- 
pense with  the  statute  law,  and  this  from  the  necessity  of  the 
matter/'  Plowden  then  instances  the  case  of  a  ship  on  fire, 
stonns  and  tempests  at  sea,  and  throwing  goods  overboard  to 
save  the  lives  of  passengers,  and  which  I  have  before  observed 
npon.  All  these  instances,  and  many  more  which  might  be 
examined  and  enumerated,  will  excose  or  prevent  the  ordinaiy 
operation  both  of  the  common  and  statute  law,  whenever  they 
bappen,  and  may  be  considered  as  fonning  exceptions  out  of 
tbe  general  principles  of  all  laws,  as  Plowden  very  folly  and 
jnsUy  observes.  If  I  was  to  search  volumes,  I  could  find  noth- 
ing more  conclusive  on  the  sobject  than  the  reasoning  of  this 
^rise  and  able  old  common  law  commentator;  and  there  is 
nothing  in  modem  writers  to  contradict  him,  bat  on  the  con- 
tnuy,  they  all  bow  down  to  and  respect  him. 

Secondly,   enemies  in  war.    Under  the  foregoing  head,  I 

bare  considered  the  exceptions  to  the  operations  of  municipal 

laws  by  the  act  of  God.    I  now  proceed  to  consider  the  second 

general  exemption  from  the  casualties  of  war. 

Vattel   jiys  it   down  in  lib.  8,  chap.  1.  sec.  1,  p.  267,  that 
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**  war  is  Chat  state  in  which  a  nation  prosecutes  its  rights  hj 
force  of  arms/'  In  sec.  4,  p.  489,  he  lays  it  down  that  priyate 
individuals  have  no  hand  in  the  declaration.  "  A  right  so  dan- 
gerous and  important  can  only  be  intrusted  to  the  supreme 
authority  of  the  country  alone."  It  is,  therefore,  one  of  those 
events  or  casualities  which  indiTlduals  cannot  prevent,  and  over 
which  they  can  have  no  more  control  than  they  can  have  over 
the  elements  we  have  just  been  considering.  He  then  proceeds: 
*'  Formerly  wars  were  carried  on  with  great  rigor,  and  every- 
thing found  in  the  country  belonging  to  an  enemy  or  the  sub- 
jects of  an  enemy,  was  confiscated  to  the  state;  even  debts  due 
from  the  subjects  of  a  state  at  war  to  those  opposed  in  war  were 
confiscated  idso,  but  at  present  they  are  carried  on  with  more 
moderation  and  indulgence,  especially  since  the  introduction  of 
commerce  among  the  European  nations,  and,  consequently,  all 
the  sovereign  nations  of  Europe  have  departed  from  this  rigor; 
and  as  this  custom  has  been  generally  received,  he  who  should 
now  act  contrary  to  it  would  injure  the  public  faith;"  for,  he 
adds,  "  strangers  are  his  subjects  only  from  the  firm  persuasion 
that  this  general  custom  would  be  observed.  States  do  not  so 
much  as  touch  the  sum  which  it  owes  the  enemy.  Everywhere, 
in  case  of  wars,  funds  credited  to  the  pnUio  are  exempted  from 
confiscation  and  seizure:"  Yattel,  lib  8,  chap.  6,  sec.  76,  77, 
p.  298. 

'  So  far  with  regard  to  the  law  of  nations.  Conesponding 
with  these  principles  of  nations  at  law.  Lord  Ooke  lays  it  down 
as  a  part  of  the  conmion  law  that  there  is  a  distinction  between 
an  alien  friend  and  an  alien  enemy.  That  an  alien  enemy  shall 
not  maintain  either  real  or  personal  actions  until  both  nations 
are  at  peace;  but  an  alien  friend  at  peace  may  maintain  per- 
sonal actions;  for  an  alien  friend  may  trade  and  tmfflc,  bay  and 
sell,  and  therefore,  of  necessity,  he  must  be  of  ability  to  have 
and  support  personal  actions;  but  he  cannot  maintain  real  ac- 
tions, as  he  cannot  hold  lands:  Oo.  Lit.  sec.  198,  p.  129.  Agaio 
when  the  courts  of  justice  are  open,  and  the  judges  and  minis- 
ters of  the  same  may  by  law  protect  men  from  wrong  and  vio- 
lence, and  distribute  justice  to  all,  it  is  time  of  peace;  but  when 
by  invasion,  insurrection,  rebellion,  or  the  like,  the  peaceable 
course  of  justice  is  disturbed,  or  stopped  up,  so  that  the  courts 
of  justice  are  shut,  '*  ex  mieni  leges  inter  arma/'  then  it  is  a  time 
of  war:  Ck>.  Lit.  sec.  412,  p.  249.  So  careful,  therefore,  is  the 
law  of  the  rights  of  men  that  if  a  man  be  disseised  in  time  of 
peace,  and  the  descent  is  cast  in  time  of  war,  this  shall  not  take 
away  the  right  of  entzy  of  the  disseisee:  Oo.  lit  412. 
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From  the  foxegoing  prinoiples  laid  down  by  Lord  06ke«  it 
appesTB  that  the  oommon  law  xeoogniaee  the  oi?il  law,  and  thej 
boih  coincide  and  harmonise  upon  this  important  subjeot, 
namelj,  that  in  time  of  war  no  action  can  be  maintained  by  an 
alien  enemy;  bat  upon  the  return  of  peace  all  the  friendly  rela- 
tioDfl  between  the  subjects  and  citizens  of  the  two  countries  are 
restored,  and  their  rights  may  be  mutually  prosecuted  in  the 
courts  of  justice  in  either  country,  respectiyely,  without  hin- 
drance or  interruption.  And  the  reason  giyen  for  not  permitting 
an  alien  enemy  in  time  of  war  is  a  good  one,  as  it  might  haTC  a 
tendency  to  draw  the  resources  out  of  the  country,  and  the  bet- 
ter enable  or  aid  the  opposite  party  to  carry  on  the  war  on  his 
part.  War  then  does  not  deprive  the  indiyidual,  in  an  enemy's 
country,  of  his  right  or  demand;  it  only  suspends  it  until  the 
courts  of  justice  are  open  to  enable  him  to  recoyer  it.  The 
priTil^ge  of  commerce  has  secured  this  right  to  the  subjects  of 
all  nations;  and  the  state  which  should  refuse  this  right  at  the 
present  day  would  not  deserre  to  be  ranked  among  those  of  the 
drilized  world. 

Upon  the  return,  therefore,  of  the  day  of  peace  all  those 
rights  recommence  which  had  lain  dormant,  or  had  been  sua- 
pended  during  the  period  of  war.  A  contrary  doctrine  would 
enable  eyexy  debtor  in  a  country  lately  restored  to  peace,  where 
there  had  been  commercial  dealings  before  the  war,  to  cheat 
and  defraud  his  just  and  bona  fide  creditors,  as  was  yery  well 
ohsenredin  the  argument,  since  every  nation  in  its  political 
capadtj  difldains  or  disclaims  every  idea  of  confiscating  com- 
mercial debts  to  its  own  use.  If,  then,  it  is  clear  and  evident 
both  by  the  common  law  and  the  law  of  courtesy  of  nations, 
that  there  is  no  national  principle  existing  to  bar  or  prevent  an 
alien  in  a  foreign  country  from  recovering  a  just  debt  after  the 
restoration  of  peace,  shiJl  it  be  said  or  allowed  that  any  muni- 
cipal r^podation  of  one  of  the  states  shall  have  that  effect,  where 
the  general  law  of  nations  and  those  of  foreign  commerce  say 
the  contrary  f  I  very  much  question  the  power  or  authority  of 
any  state  or  nation  at  this  enlightened  period  of  the  world  to 
pass  such  a  law,  if  they  were  disposed  to  do  such  an  act  of  in- 
justice. 

But  it  ia  said  our  statute  of  limitations  will  have  that  effect, 
which  brings  me  to  consider,  thirdly,  the  nature  and  operation 
of  that  act.  I  have  already  given  my  ideas  of  the  general  nature 
aad  design  of  the  statutes  of  limitations  wherever  they  have 
prevaQed.    I  shall  now  confine  myself  more  particularly  to  our 
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limitaiion  act  of  1712,  2Brev.  Big.  21.  And  here  I  would  ob- 
serve that  I  Qonaider  it  aa  a  mere  mmdoipal  regulation,  founded 
on  local  policy,  which  can  have  no  force  or  bearing  abroad,  and 
with  which  foreign  or  independent  governments  have  no  con- 
cern. But  it  has  been  contended  that  when  it  onoe  begins  to 
run,  it  must  run  on,  notwithstanding  any  subsequent  disability, 
till  it  runs  out,  and  this,  too,  as  well  against  foreigners  as  our 
own  citizens,  and  as  well  during  war  as  in  peace.  I  admit  that 
it  is,  in  general^  a  good  rule,  but  to  evexy  general  rule  there 
are  exceptions,  arising  from  necessity  or  causes  beyond  the 
reach  or  control  of  municipal  regulations. 

The  intent  and  meaning  of  the  abore  general  rule,  when  con* 
fined  to  its  true  and  proper  limits,  I  take  to  be  this,  as  eveiy 
general  rule  ought  to  be  founded  on  right  and  reason,  that 
where  the  laws  of  the  country  afford  a  redress  for  evezy  injuxy, 
and  recovery  of  evezy  just  right,  and  the  courts  of  jusUoe  are 
open  to  administer  redress,  the  party  entitled  to  a  remedy,  or 
to  a  just  demand,  who  vrill  not  pursue  it  within  the  times  men- 
tioned in  the  act,  and  use  that  diligence  which  the  law  requirss 
of  him  for  the  recovery  of  it,  in  such  cases,  the  statute  onoe  be- 
ginning to  run  shall  run  on  until  the  party  is  barred  of  the 
right  or  remedy,  and  any  other  construction  of  the  rule  would, 
in  my  opinion,  be  subversive  of  erery  principle  of  justice.  For 
it  surely  will  never  be  contended  that  municipal  regulations  or 
local  statutes  can  control  the  destinies  of  nations,  or  deprire  the 
eitisens  of  a  belligerent  of  rights  they  were  entitled  to  before 
the  declaration  of  war. 

Is  it  not  more  consistent  with  reason  and  justice  that  such 
rights  should  remain  suspended  till  the  storm  of  war  shall  end, 
and  peace  once  more  smile  upon  and  bless  contending  nations? 
No  rational  mind  can  refuse  its  assent  to  the  afBrmative  of  this 
proposition.  War,  it  is  admitted  on  all  sides,  cuts  off  all 
friendly  intercourse  between  the  citizens  and  subjects  of  con- 
tending nations,  and  shuts  up  the  courts  of  justice  against  the 
demands  of  each  other,  however  numerous  and  great  the  credits 
or  creditors  may  be.  It  is  an  event  that  the  creditors  could  not 
control,  and  over  which  they  had  no  power.  There  is  no  defMilt 
in  them.  It  is  one  of  those  things  which  Plowden  says  conid 
not  be  avoided  by  foresight  or  diligence,  and  when  sudi  things 
happen,  the  law  vrill  not  punish  a  man  for  it;  for  if  the  law 
should  punish  a  man  for  an  accident,  or  for  an  event,  which  bj 
no  foresight  or  diligence  could  be  avoided,  it  would  be  utterly 
•gainst  reason.    Now  to  apply  these  principles  and  the  force  of 
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this  leaaonixig  to  Uie  case  immediately  under  ooiudderatioxi,  the 
law  of  natuma  not  only  permits,  bat  faTora  foreign  commeroe; 
and  the  coortei^  of  nations  permits  and  allowa  oontraots  for 
merehaadiae,  and  as  a  natural  consequenoe,  the  right  of  reoor- 
eiing  d,ebt8. 

For  example,  a  man  in  Sooth  Carolina  oontraots  a  debt  with 
a  merchant  in  England,  and  imports  his  merchandise  in  good 
order,  and  in  doe  time,  agreeable  to  order.  Within  one  month 
after  this  eontraot  is  made,  war  is  declared  between  Qreat 
Britain  and  Amexica(and  lasts,  we  will  suppose,  for  five  years,  the 
time  mentioned  in  the  act),  at  the  end  of  these  five  years  peaoe 
is  restored,  and  the  merchant  in  England  calls  upon  his  debtor 
in  South  Garolina  for  his  money,  no,  sajs  the  debtor,  we  have  a 
statute  in  f  oroe  in  South  Carolina  which  says  all  debts  not  sued 
for  within  five  years  shall  be  forever  barred;  that  this  statute 
began  to  run  when  the  contract  for  the  goods  was  made,  and  it 
fan  out,  which  operates  as  a  bar  to  your  recovery.  But,  replies 
the  HSngliRh  merchant,  I  was  prevented  from  bringing  suit^  as 
war  was  declared  immediately  after  the  contract  was  made,  and 
I  brought  my  action  as  soon  as  possible  after  the  war  ended 
and  peace  was  restored.  No  matter  for  that,  rejoins  the  Caro- 
lina debtor,  our  statute  of  limitations  began  to  run  from  the 
day  of  the  contract,  and  nothing  could  stop  it  till  it  ran  out. 
So  your  debt  is  gone  forever.  Would  this  be  justice  ?  Would 
it  not  be  punishing  an  innocent  man  for  an  event  which  he 
could  not  foresee,  and  which  no  diligence  on  his  part  could 
prevent?  Would  it  not,  lastly  (as  Plowden  says),  be  utterly 
Against  reason?  Most  undoubtedly  it  would.  What,  then,  I 
wonld  ask,  becomes  the  duty  of  the  judges  in  such  a  dilemma? 
Are  they  to  give  this  act  such  a  construction  as  to  enable  the 
debtor  to  cheat  his  honest  and  bona  fide  creditor  out  of  his 
money?  I  trust  not.  It  therefore,  in  my  opinion,  becomes  the 
duty  of  the  judges  of  our  courts  of  justice  to  give  the  act  a  rea- 
sonable and  equitable  construction,  such  as  is  consistent  with 
reason  and  justice. 

And  to  that  end  the  best  general  rule  in  construing  statutes 
is  the  one  laid  down  by  Plowden,  467,  in  which  he  says,  in 
order  to  form  a  correct  judgment,  whether  a  case  be  within  the 
equity  and  intent  of  the  statute:  "It  is  a  good  way  to  suppose 
the  law-maker  present,  and  that  you  asked  him  this  question: 
Did  you  intend  to  comprehend  this  case  within  the  statute? 
Then  give  yourself  such  an  answer  as  you  imagine  he,  being  an 
upright  and  reasonable  man,  would  have  given.    If  this  be, 
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that  he  did  mean  to  oompxehend  the  case  wiUiin  ii,  then  yoa 
may  safely  give  it  sach  a  constxactioii.    But  if,  on  the  con- 
tiaiy,  that  he  did  not  think  it  within  the  eqnitj  and  intent  of 
the  statute,  then  act  in  conformity  to  it/'    Plowden  still  goes 
on,  and  adds:  "In  some  cases  the  letter  of  an  act  of  parlia- 
ment is  restrained  by  an  equitable  construction;  in  others  it  ia 
enlarged  by  it;  and  in  others  again  it  is  even  contrary  to  the 
letter  of  the  statute/'  which  shows  the  latitude  the  sages  of 
the  law  have  at  different  times  taken  in  construing  statutes,  in 
order  to  make  them  equitable  and  reasonable.     For  fear  it 
should  be  said  I  am  straining  this  doctrine  too  far,  I  will  quote 
another  passage  or  two  from  Plowden,  and  I  am  sure  I  eamiot 
rely  upon  a  higher  authority.    "ESxperience  shows,'*  says  this 
great  and  profound  lawyer,  ''that  no  law  makers  can  foresee 
all  things  which  may  happen,  and  therefore  it  is  fit  that  if  there 
be  any  defect  in  the  law,  it  should  be  reformed  by  equity, 
which  is  no  part  of  the  law,  but  a  moral  virtue,  which  oorreetft 
the  law,"  from  whence  he  concludes,   ''that  the  reader  may 
observe  how  convenient  a  thing  this  equity  is;  and  the  wise 
judges  of  our  law  deserve  great  credit  and  conmiendation  for 
having  made  use  of  it,  where  the  words  of  the  law  are  rigorous; 
for  thereby  they  have  softened  the  severity  of  the  text  and 
made  the  law  tolerable:"  Plowd.  467.    In  1  Inst.  360,  it  is  laid 
down  as  a  maxim  that  a  statute  should  be  so  construed  that  no 
man  who  is  innocent  should  be  punished  by  it,  or  endamaged. 
So  in  Carthew,  186,  it  is  said  that  no  statute  shall  be  con- 
strued in  such  a  manner  as  to  be  inconvenient  or  against  reason. 
Now  to  apply  these  rules  of  construction  to  our  statute  of  limi- 
tation (which,  by  the  by,  was  passed  more  than  a  century  ago, 
when  the  rights  of  conmieroe,  as  well  as  the  law  of  nations, 
were  not  generally  well  understood  in  Carolina,  and  when  it 
was  a  colony  to  Great  Britain;  and  when  it  could  not  possibly 
'have  been  supposed  that  this  then  colony  should  ever  become 
an  independent  state,  or  that  the  merchants  of  Great  Britain 
should  ever  be  considered  as  aliens  in  this  country);  can  anj 
man,  I  say,  bring  himself  to  believe  that  the  colonial  legisla- 
ture of  South  Carolina  at  that  day,  say  1712  (one  hundred  and 
eight  years  ago),  could  possibly  have  had  it  in  contemplation 
to  have  regulated  the  nature  of  actions  between  foreign  met- 
chants  and  the  citizens  of  South  Carolina,  as  an  independent 
state,  or  that  they  should  have  intended  to  fix  and  ascertain 
the  time  or  period  for  bringing  suits  for  the  recovery  of  debts 
from  each  other?  Utterly  impossible!  The  idea  is  too  romantie 
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to  be  indulged  in  for  a  single  moment.  But  to  go  one  step 
farther,  and  the  more  immediately  to  apply  Plowden's  role; 
sappoee  for  a  moment  it  were  possible  to  oall  up  the  members 
of  the  legislature  of  1712,  from  their  slumbers  in  the  tomb, 
and  that  they  were  present,  and  aske4  Plowden's  question: 
"Did  you  intend  that  the  statute  of  limitations  jon  haye  just 
passed  should  bar  foreign  merchants  of  their  actions  for  just 
debts,  where  they  have  been  prerented  bj  war  from  bringing 
suits  for  the  reooyeiy  of  them?"  I  presume  there  is  no  man 
who  hears  the  question  asked  would  hesitate  a  moment  in  con- 
cluding that  tbe  answer  would  be  una  voce,  we  had  no  such 
intention.  It  was  only  designed  as  a  municipal  regulation 
among  the  inhabitants  of  this  proyinoe,  at  the  time,  and  never 
was  intended  to  bar  the  rights  of  foreign  creditors  from  the 
reeoveiy  of  their  debts. 

But  granting  the  utmost  that  was  contended  for,  that  it  was 
intended  to  bur  foreigners,  as  well  as  citizens,  after  the  limited 
time  mentioned  in  the  act,  from  maintaining  suits  at  law,  will 
not  the  declaration  of  war  suspend  the  operation  of  the  act  f 
Espedallj  as  it  was  an  event  that  the  legislature  of  1712  could 
not  have  foreseen  or  guarded  against,  or  indeed,  if  it  could  have 
been  foreseen,  it  did  not  lie  with  a  colonial  legislature  to  have 
regulated  commerce  or  commercial  rights;  that  was  a  subject 
for  the  consideration  of  parliament,  the  supreme  legislature  of 
the  empire.  We  have  already  determined  that  one  of  the 
clauses  in  the  executor's  law  of  1789,  suspended  the  operation 
of  the  limitation  act,  as  it  prevented  a  man  from  suing  an  ex- 
ecutor until  after  the  expiration  of  nine  months  from  the  death 
of  the  testator,  although  there  are  no  express  words  in  the 
executor's  law  to  that  effect.  Now  there  is  no  doubt  in  my 
mind,  but  that  the  act  of  congress  of  June,  1812,  which  is  the 
supreme  law  of  the  land,  declaring  war  against  Ghreat  Britain,  is 
perfectly  analogous  to  the  executor's  law  in  this  respect;  for  by 
its  operation  it  prevented  British  subjects  from  suing  during  the 
war,  as  much,  and  consequently  was  as  much  a  suspension  of 
the  limitation  act  as  express  words  could  have  made  it;  for  by 
the  act  of  war,  our  courts  of  justice  were  shut  up  against  British 
creditors,  as  effectually  as  they  were  during  the  nine  months, 
by  the  executor's  law  against  our  own  citizens. 

So  covenants  are  repealed  or  extinguished  by  acts  of  parlia* 
ment,  as  where  A.  covenants  not  to  do  a  thing  which  it  was 
lawful  to  do,  and  an  act  of  parliament  comes  after  and  compels 
him  to  do  it,  the  statute  repeals  the  covenant.    So,  if  A.  cove- 
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nants  to  do  a  ihing  which  is  lawful,  and  an  act  of  parliament 
comes  and  hinders  him  from  doing  it,  it  in  like  manner  repeals 
the  covenant:  Brewster  ▼.  KUcheU,  Salk.  198;  6  Go.  7;  2  Bac. 
30.  Now  it  is  evident  that  pxivilege  allowed  to  aliens  to  faring 
suits  for  recovery  of  debts,  amounts  to  a  covenant  on  the  part 
of  the  state  that  it  shall  be  lawful  for  them  so  to  do.  And  the 
liuigQage  of  the  limitation  act  is,  that  they  shall  do  so  within 
five  years.  Bat  if  an  act  of  congress,  which  is  a  paramount  act, 
comes  in  and  says  they  shaU  not  maintain  any  suit  during  time 
of  war,  which  the  declaration  of  war  proclaims  to  the  world, 
surely  this  amounts  to  a  repeal  or  suspension  of  the  limitation 
act  (which  calls  upon  them  to  bring  suit  within  five  years)  as 
long  as  the  war  lasts,  as  effectually  as  an  act  of  parlimnent  re- 
peals or  suspends  a  covenant  solemnly  made  and  entered  into 
imder  the  hand  and  seal  of  the  party.  To  give  it  any  other  con- 
struction would  be  the  extreme  of  injustice;  contrary  to  all  the 
principles  of  reason  and  equity  laid  down  by  Plowden,  Iiord 
Coke,  and  the  other  authorities  quoted. 

But  by  giving  this  construction  to  the  act,  the  rigor  and 
severity  of  the  text  of  the  law  is  softened;  it  is  reconciled  to 
reason  and  justice,  and  the  rights  of  innocent  individuals  abroad, 
who  reposed  faith  in  the  laws  of  our  country,  are  preserved 
and  protected  by  it.  Courts  of  equity  have  likewise  given  this 
reasonable  construction  to  the  act  of  limitation;  for  it  has  been 
determined  that  if  the  statute  of  limitations  attaches  upon  a 
demand  pending  a  suit  in  equity,  the  court  would  take  care  to 
preserve  the  plaintiff's  right,  and  would  not  suffer  the  statute 
of  limitations  to  be  pleaded  against  the  demand  in  a  court  of 
law:  Fhrringian  v.  Chute,  1  Yern.  74.  So,  likewise,  it  has  been 
held  that  if  there  be  no  laches  on  the  part  of  the  plaintiff,  he 
shall  not  be  barred  by  the  statute  of  limitations,  as  where  there 
is  no  executor  against  whom  a  suit  could  be  brought  after  the 
death  of  the  testator,  the  parties  shall  not  be  barred,  provided 
^he  suit  is  brought  in  due  time  afterwards:  Joliffe  v.  Pitt,  2 
Tern.  695;  Webster  v.  Webster,  10  Id.  93.  Now,  in  the  present 
icase,  no  laches  can  be  imputed  to  the  plaintiff,  as  during  the 
war  he  could  not  maintain  his  suit,  but  as  soon  as  peace  was 
restored,  the  action  was  commenced. 

In  the  course  of  the  argument,  it  was  mentioned  that  a  case 
had  been  tried  before  Mr.  Justice  Johnson,  in  the  federal  oourt, 
similar  to  the  one  under  consideiation;  and  that  he  had  de- 
cided that  the  statute  of  limitations  would  not  run  against  a 
British  creditor  during  the  war.    I  have  since  asked  the  judge 
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for  his  notes  of  the  oase,  when  he  informed  me  he  had  made 
saeh  a  decision  in  a  ease  in  which  John  Haslett  was  a  party^ 
and  he  wished  the  point  to  be  carried  up  to  the  sapreme  court, 
but  the  parties  afterwards  aoqaiesced  in  his  decision.  It  may* 
bowerer,  be  considered  as  a  itin  pr%u$  case,  and  is  directly  in 
poini  From  CTexy  view,  therefore,  which  I  haye  been  able  to 
take  of  this  new  and  important  subject,  and  from  all  the  author- 
ities which  I  haye  been  able  to  examine  which  ha^e  a  bearing 
upon  it,  I  am  decidedly  of  opinion  that  the  declaration  of  war 
imoonted  to  a  suspension  of  the  limitation  act  against  British 
oeditorB,  and  that  the  whole  of  the  time  which  elapsed  from 
its  declaration  to  the  day  when  peace  was  proclaimed,  ought 
to  be  thrown  out  of  the  computation  of  time  mentioned  in  the 
Btatoto  for  barring  a  plaintiff  of  a  just  demand,  and  conse- 
quently that  the  recorder's  decision  in  the  city  court  of  Oharles- 
Um  ought  to  be  afBrmed,  and  that  the  poilea  should  be 
delirered  to  the  plaintiff,  te  enter  up  his  final  judgment 
thereon. 
CoLoooK,  JoBHBOv,  and  Huobb,  JJ.,  concurred. 

In  Hangar  t.  Abboitf  9  WalL  032,  where  the  prinoipal  oaae  is  relied  on,  it 
it  beld  that  the  time  daring  which  the  ooarte  in  the  lately  rebellione  atatee 
wore  doaed  to  dtiaaas  of  the  loyal  atatea,  ia,  in  aoit  biongfat  by  them  ainoe^ 
to  be  ezdnded  from  the  compntation  of  the  time  fixed  by  atatntea  of  limit»- 
tkm  within  which  anit  may  be  bronght,  though  exception  for  anch  oanae  be 
not  provided  for  in  the  ati^tea.  So,  in  Bosa  v.  Jones,  22  WalL  676,  where 
the  rule  ia  applied  between  peraona  in  different  atatea  of  the  late  oonf ederate 
■tatei.  It  la  remarkable  that  thia  anbject  ia  not  diaonaaed  in  Angell  on 
Umitatiana;  nor  do  we  find  theae  caaea  noted  on  thia  point  in  the  laat  edition 
cf  thia  atandaid  work.  Late  deciaiona  hold  the  atatate  to  be  aoapended 
dnriagwar:  8MenY,  Preaton,  11  Bnah,  191,  relying  on  the  prinoipal  oaae; 
/(MM  ▼.  ITdatm,  61  Ala.  471;  Ahnert  y.  ^otm,  40  Wia.  622. 

Batthe  atatate  la  not  aoapended  where  the  perMma  are  reaidflnta  ol  the 
nmoitate:  SmUh  t.  Charter  Oak  In$.  Co,,  64  Mo.  83a 


SaWTEB   V.  ElFBRT. 

(3  NOTT  k  XOOOBD,  Oil.] 

CoHMmjcnoir  ov  Wokds  in  Slandxr. — In  an  action  of  dander  the  worda 
are  to  be  conatraed  aa  they  were,  or  ahoold  have  been,  nndentood  bj 
the  peraon  to  whom  they  were  addreased. 

htrurao  Filokt  bt  a  Quxstiok. — ^A  charge  of  felony  may  be  made  by  a 
qneation  aa  well  aa  by  a  direct  allegation,  if  it  waa  ao  meant^  and  thia  ia 
a  qneation  of  conatmotion. 

finDSNGS  ov  Ohabaotib  nr  SLAin>XB. — In  an  action  of  alander,  evidenoe 
of  the  plaintiff'a  general  bad  character,  bat  not  of  a  particular  criminal 
act  other  than  that  impnted  to  him»  ia  admiaaible  in  mitigation  of  dam* 
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Action  of  slander  for  charging  the  plaintiff  with  having  stdleQ 
iron  and  steel  from  the  defendant.  The  words  were  piOYed  to 
have  been  spoken  in  the  form  of  a  qnestion.  The  defendant 
moved  for  a  nonsuit  on  the  ground  that  the  words  proved  were 
not  actionable,  but  the  motion  was  oyermled.  He  then  moved 
for  leave  to  give  in  evidence  the  general  ohaneter  of  the  plaint- 
iffy  and  also  the  record  of  his  (plaintiff's)  conviction  for  perjuxy, 
by  way  of  mitigating  the  damages;  but  both  motions  were 
overruled,  and  the  plaintiff  obtained  a  verdict.  The  defendant 
moved  for  a  nonsuit  or  a  new  trial:  1.  Because  the  words 
proved  were  not  actionable;  and,  2.  Because  the  evidence  of- 
fered by  the  defendant  was  improperly  rejected. 

Banaket,  for  the  motion. 

A,  P.  Puder,  contra. 

By  Court,  Nott,  J.  It  is  now  Tezy  well  settled  that  woids 
are  to  be  construed  by  a  court  and  jtkry  in  the  same  mannw  as 
they  were  or  ought  to  have  been  understood  or  ocmstmed  faj 
the  person  to  whom  they  were  spoken.  A  person  may  oonvey 
a  charge  of  felony  as  well  by  way  of  question  as  by  a  direct 
aUegation.  And  it  must  always  be  a  question  of  constmction, 
whether  such  is  his  meaning  or  noL  The  question  vrss  there- 
fore properly  referred  to  the  juxy,  and  the  motion  for  a  nonsuit 
must  be  refused. 

The  motion  for  a  new  trial  admits  of  two  questions:  1. 
Whether  the  defendant  ought  to  have  been  permitted  to  give 
the  general  character  of  the  plaintiff  in  evidence,  hy  way  of  mit- 
igation? 2.  Whether  he  ought  to  haTe  been  permitted  to  give 
evidence  of  a  particular  crime  committed  by  him,  of  a  distinct 
character  from  that  with  which  he  was  charged  f 

The  first  question  appears  to  me  to  be  settled  in  the  ease  of 
Btiford  T.  McChiney^  1  Nott  &  McCord,  268,  and  on  grounds 
perfectly  satisfactory  to  my  mind.  There  can  be  nothing  more 
unreasonable  than  that  a  person  who,  by  a  long  course  of  vice, 
has  proved  himself  to  be  so  destitute  of  every  moral  principle  as 
to  be  capable  of  committing  any  crime,  should  be  entitled  to 
recover  the  same  damages  in  an  action  of  slander  as  a  person  of 
sx>otle6s  fame,  merely  because  he  has  not  acquired  any  general 
character,  with  regard  to  the  particular  crime  of  which  he  has 
been  accused.  It  is  within  our  daily  experience,  that  there  are 
persons  in  every  community  so  destitute  of  character,  or  rmiher, 
so  notorious  for  their  bad  characters  as  to  furnish  good  grounds 
of  belief  that  they  are  capable  of  committing  many  offenses,  of 
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irldch  tbej  may  never  have  been  aooosed,  and  for  which  they 
maj  not  have  acquired  any  particular  character.  Suppose  a 
person  who  had  been  guilty  of  felony  and  robbery  until  his  per- 
sonal saf efy  rendered  it  necessary  that  he  should  banish  himself 
from  Bodietj,  should  Uto  in  the  woods  and  support  himself  by 
npine  and  plunder,  would  any  one  hesitate  to  believe,  if  such 
aperson  should  be  accused  of  committing  a  rape,  or  of  swearing 
falsely,  that  he  was  bad  enough  to  do  either?  Yet,  in  an  action 
of  slander  for  such  a  charge,  if  the  testimony  was  restricted  to 
the  chaiacter  of  the  person  with  regard  to  those  particular 
dimes,  the  defendant  would  probably  fail  in  his  proof. 

But  I  will  illustrate  the  principle  by  another  case,  which  I 
believe  does  not  unfrequently  occur.  There  are  in  every  com* 
inuniiy  men  who  from  long  habits  of  drunkenness,  rioting, 
swindling,  stealing,  and  assodatiug  vrith  rogues  and  felons,  are 
oonsidered  fit  instruments  for  the  perpetration  of  any  crime. 
Should  such  an  one  be  brought  into  court  as  a  witness,  to  es- 
tahhsh  the  innocence  of  a  man  as  bad  as  himself,  perhaps  an 
accomplice,  might  not  any  one  believe  that  he  had  committed 
perjury  f  In  an  action  of  slander  for  such  a  charge,  might  not 
bis  general  character  be  proved  by  way  of  mitigation,  though 
he  had  never  been  sworn  in  a  court  of  justice  before,  and  there- 
fore could  never  have  been  suspected  of  such  a  crime  ?  I  think 
it  is  a  question  respecting  which  we  ought  not  to  hesitate,  and 
it  appears  to  me  that  the  law  which  has  been  cited  to  prove  the 
contrary  establishes  the  principle.  Mr.  Starkie,  in  his  treatise 
on  slander,  says  a  "  man  of  bad  character  is  not  to  be  repre- 
sented as  worse  than  he  really  is,  and  therefore  is  entitled  to  a 
compensation,  to  be  measured  by  the  excess  beyond  what 
is  due  to  him^  dted  in  Buford  v.  MbGluney^  1  Nott  &  Mc- 
Cord,  272.  What  does  he  mean  by  saying  that  the  compensa- 
tion is  to  be  measured  hy  the  excess  beyond  what  is  due  to 
bim,  if  the  defendant  be  not  permitted  to  investigate  his  char- 
acter to  ascertain  how  far  the  charge  has  exceeded  the  truth  f  It 
is  to  be  observed  that  this  opinion  only  goes  to  allow  the  gen- 
eral character  to  be  given  in  evidence;  but  not  particular  traits 
in  his  character,  different  from  that  charged.  It  is  true,  the 
party  whose  character  is  thus  attacked  may  require  the  witness 
to  give  the  reasons  and  grounds  for  his  opinion,  and  this  may 
lead  to  evidence  of  particular  facts.  But  that  is  for  the  benefit 
of  the  plaintiff,  who  if  he  will  require  his  character  to  be  partic- 
ularly investigated,  must  suffer  the  materials  of  which  it  is  com* 
posed  to  be  examined.    And  if,  when  his  whole  character  is 
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before  the  jury,  they  Ubisk  it  to  be  so  bad  that  it  cannot  be 
injured,  they  will  and  ought  to  giro  only  nominal  damages. 
But  if  the  defendant  fails  in  that  part  of  his  defense,  the  plaint* 
iff  will  have  the  benefit  of  it 

It  is  ashed,  if  the  plaintiff  has  a  right,  on  his  oross^xamina- 
tion,  to  reduce  the  questions  down  to  the  psrticnlar  instanoes 
in  whieh  his  character  is  Tulnerable,  for  what  purpose  will  you 
go  into  an  inyestigation  of  his  general  character  at  all?  Tbersa- 
son  is  obvious.  If  the  defendant  sncoeeds  in  estaUishing  the 
general  character,  he  so  far  succeeds  in  the  object  of  his  de- 
fense. But  his  attempting  to  do  so  will  not  preclude  the 
plaintiff  from  disproving  the  fact.  Proving  a  particular  defect 
in  the  character  of  the  plaintiff  will  not  necessarily  operate  as 
a  mitigation  of  the  defendant's  offense.  It  will  be  a  matter  for 
the  consideration  of  the  juiy,  and  may  often  produce  a  oontraiy 
effect. 

2.  After  these  observations,  it  would  seem  that  little  need  be 
said  on  the  second  question.  The  evidence  offered  of  a  partio- 
alar  crime  was  properly  rejected.  A  person  cannot  be  supposed 
prepared  to  answer  evidence  of  any  particular  offense.  Besides, 
the  fact  that  a  man  has  committed  one  crime  does  not  furnish  any 
excuse  for  a  person  maliciously,  and  without  any  cause  of  sus- 
picion, to  charge  him  with  another.  It  is  only  where  the  char- 
acter is  so  bad  as  to  furnish  the  grounds  of  belief  that  he  is 
capable  of  committing  any  crime,  tiiat  such  evidence  is  to  be 
allowed.  It  is  true,  the  extent  of  the  proof  cannot  be  seen 
until  it  is  heard.  It  then  becomes  a  question  of  &ct  for  the 
jury,  who  will  give  it  the  weight  to  which  it  is  entitled,  and  no 
more. 

The  opinion  of  the  court,  in  the  case  of  Bufard  v.  MifChmey, 
was  delivered  by  myself,  and  if  there  is  anything  in  that  opinion 
which  authorizes  the  inference  that  a  person  may  say  before  a 
tribunal  of  justice:  '*  I  did  utter  the  slanderous  words  charged; 
they  are  not  true;  I  never  heard  it  uttered  by  human  tongue 
that  the  party  was  guilty  of  the  crime  they  express;  the  ehaige 
arose  in  the  wantonness  of  my  imagination,  and  was  uttered 
in  the  maliciousness  of  my  heart;  but  I  am  not  liable  to 
damages,  because  the  plaintiff  is  not  a  man  of  good  generd 
character/'  I  have  been  most  unfortunate  in  my  manner  of  ex- 
pression. Or,  if  I  have  conveyed  an  idea  that  the  real  injuxy 
done  to  the  character  of  a  person  should  be  the  only  rule  fox 
estimating  the  damages,  or  that  the  defendant  may  plead  the 
(j^eneral  character  of  the  plaintiff,  in  justification  of  a  ground- 
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less  and  malicioiis  dander,  I  have  been  equally  nofortnnate, 
and  I  aTail  myself  of  thisfopportnnity  to  remove  the  impreBsion. 
I  admit  that  a  person  of  t)ad  eharaeter  may  be  unjustly  slan* 
dered,  and  may  be  entitled  to  heavy  damages  for  each  slander. 
But  I  hold  that  good  charaoter,  either  general  or  specialy  is  the 
sabstratom  of  every  action  of  slander,  and  that  a  juiy,  in  esti- 
mating the  damages,  should  have  a  regard  as  well  to  the  char- 
acter of  the  plaintiff  as  to  the  malioe  of  the  defendant.  And 
that  a  woman  ought  not  to  be  taken  from  the  stews  and  brothels 
of  a  town,  to  be  placed  along  side  of  the  most  respeetable 
ladies,  who  equally  adorn  our  drawing-rooms  and  our  churches. 
Nor  that  the  high  priest  of  vice  and  oormption  should  be  ranked 
with  the  pious  priest  of  the  parish,  or  the  respectable  bishop  of 
the  diocese.  Where  a  person's  character  is  such  that  he  cannot 
safely  trust  it  to  a  court  and  jary,  slander  can  do  him  but  little 
injury.  And  a  person  who  is  neither  ashamed  nor  afraid  ta 
eipose  his  character  to  the  eye  of  the  puUic,  ought  not  to  be 
permitted  to  shelter  it  under  the  forms  of  law  from  the  eye  of 
a  jury. 

I  am  of  opinion  that  a  new  trial  ought  to  be  granted,  on  the 
ground  that  the  evidence  of  general  character  was  lefosed. 

CoLOOGK,  and  BnsAaDsoH,  JJ.,  concurred. 

Qahtt,  J.,  dissented. 


Rainwater  v.  Durham. 

[2  Hon  k  UcOom,  OM.] 

IVAJn's  liL&BiLErr  loa  Kbcbs8aiub&— An  infant  ii  liaUe  on  hk  ooottacti 
for  neoeMoriiMi  only,  and  then  merely  for  their  aotnal  valne;  and  a  hone 
doea  not  properly  oome  nnder  the  designation  of  ''neoeaiariea.** 

AflsuuPBrr  on  a  promissory  note.  Plea,  the  general  issue. 
The  evidence  was  that  the  note  was  given  for  the  purchase  of  a 
hozse,  and  that  the  defendant  was  an  infant  at  the  time,  though 
he  was  married  and  supporting  himself  on  a  farm.  The  horse 
was  proved  to  be  worth  not  more  than  half  the  price  agreed  on, 
and  was  the  only  one  owned  by  the  defendant. 

The  plaintiff  had  a  verdict,  and  the  defendant  moved  for  a 
new  trial,  on  the  ground  that  the  horse  not  being  ''  necessary," 
the  defendant  was  not  liable  on  his  contract  therefor,  and  that 
in  any  event  he  was  liable  only  for  its  value. 

By  Court,  Huokb,  J.  On  the  first  ground,  I  have  felt  soma 
difficult.     The  Epgl^«*l'  decisions  have  latterly  very  much  en« 


638  DsNi!ON  V.  English.  [S.  Oaiol]]i% 

lazged  the  ciiole  of  neoeasaries  for  an  infant.  In  ihe  case  of 
Hands  Y.  Slaney^  8  T.  B.,  it  was  decided  that  a  liveiy  for  a  aerr- 
ant  was  necessazy  to  an  infant,  who  was  an  officer  in  the  azmj. 
A  case  is  said  to  have  been  decided  by  Ifr.  Baron  Glarke,  and 
referred  to  in  Bull.  N.  P.  154,  in  whi<di  it  was  ruled  that  sheep 
were  necessary  to  an  infant  who  was  a  farmer.  Bnt  with  this 
case  I  am  not  satisfied,  nor  do  the  English  appear  to  hare  been 
satisfied  with  it.  In  the  case  of  WhyuHiU  t.  Ghan^ion,  Sir. 
1083,  it  was  ruled  that  goods  furnished  an  infant  who  was  a 
shop-keeper  were  not  necessaiy.  And  in  the  case  of  Dirih  t. 
Keighley^  it  was  decided  that  the  work  done  for  a  glaoer  and 
painter,  who  was  an  infant,  although  done  to  articlea  in  the 
way  of  his  trade,  was  not  within  the  meaning  of  the  term  neeea- 
eary.  The  object  of  the  law  is  to  guard  the  infant  against  his 
supposed  indiscretion.  To  render  him  liable,  howcTer,  for  the 
contracts  that  may  be  supposed  necessary  to  a  farmer,  a  trader, 
or  a  glazier,  is  to  attribute  to  him  a  discretion  which  n^gati 
the  presumption  of  law.  I  am  of  opinion  that  the  horse 
not,  in  this  case,  such  a  necessary  as  entitled  the  plaintiff  to  a 
recovery. 

On  the  second  ground  I  will  only  observe  that  could  the  rale 
have  been  so  far  stretched  as  to  include  a  horse  within  neces- 
saries, the  defendant  would  have  been  only  liable  for  the  value 
of  the  horse. 

The  motion  is,  therefore,  granted. 

GoLcooK,  and  BioBABDSoir,  JJ.,  conourzed. 
JoHRSOir,  and  Gastt,  JJ..  dissented. 


Dbnton  V.  English. 

fS  Von  a  MMXm.  8U  J 

Immobal  OoygiDBRATioy. — An  exeoated  otmtau^  fevadsd  oa  aa 
oootidenitioii,  is  bindiiig  on  the  psrties  at  Mmmw^Mn  imr. 

AoxtON  of  trover  to  recover  the  value  of  certain  slaves.  The 
plaintiffs  claimed  ten  of  the  negroes  under  a  bill  of  sale  from 
one  Fitspatriok,  now  deceased,  to  Mrs.  Denton,  then  ICsa 
Gillespie.  A  money  consideration  was  expressed  in  the  bill, 
but  the  evidence  showed  that  the  real  consideration  of  the  eon* 
tract  was  future  illicit  cohabitation  between  the  said  Fitspatxick 
i^nd  the  said  Miss  Gillespie.  It  was  proved  that  the  oontiaet 
was  fully  executed  by  the  signing,  sealing,  and  delivezy  of  the 
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bOi  of  sale,  and  bjr  ddiveiy  of  pogpomnon  of  the  negroes^  a&d 
thai  Fitspatrieky  bj  his  will,  made  Mua  Gilleaide,  who  lired 
with  him  to  the  time  of  his  death,  his  sole  exeoutriz,  a&d  allowed 
her  compensation  for  the  time  that  the  negroes  had  been  em- 
ployed by  him  after  the  faiU  of  sale.  She  kept  separate  and 
entire  possession  of  the  negroes  from  that  time  nntil  the  oon- 
Tersion  bj  the  defendant.  The  defendant  claimed  that  the 
plaintifh  were  not  entitled  to  these  negroes,  becaase  the  con- 
tract was  eonira  bcnoe  mores,  and  upon  that  point  the  juzy  found 
for  the  defendant  under  the  direction  of  the  court;  whereupon 
the  phdntiflb  moved  for  a  new  trial  upon  grounds  which  appear 
from  the  opinion. 

Oregg,  for  the  motion. 

JUanding,  contra. 

'Bj  Godbt,  JoBHBOir,  J.  The  question  propounded  assumes 
two  positions:  1.  That  this  was  an  executed  contract;  2. 
That  it  is  not  affected  by  any  statutoiy  laws. 

To  support  the  first  of  these  positions,  it  will  only  be  neces- 
sazy  to  remark  that  an  executed  contract  consists  in  the  per- 
fonnance  of  erexything  necessary  to  be  done  according  to  the 
terms  of  the  contract  by  the  party  contracting,  so  as  fully 
to  inyest  the  party  contracted  with  dominion  over  the  thing 
parted  with:  1  Powell  on  Oont  284.  The  bill  of  sale,  which 
fonuBhes  the  only  evidence  of  the  contract,  does  not  provide 
for  any  subsequent  act  to  be  done  by  Fitzpatrick,  and  Miss 
fliUlBspie's  possession  of  the  negroes  under  it,  gave  her  com- 
plete dominion  over  the  negroes  mentioned  in  it.  It  follows^ 
therefore,  that  this  was  an  executed  contract. 

It  is  admitted  that  the  negroes  mentioned  in  the  bill  of  sale 
were  not  equal  in  value  to  the  one  fourth  part  of  the  real  and 
personal  estate  of  Fitzpatrick  at  the  time  of  the  execution  of 
the  bill  of  sale,  so  that  the  contract  is  not  affected  by  the  act 
of  assembly  of  1795,  usuaUy  called  the  bastardy  act:  1  Brev. 
68;  which  declares  all  deeds  of  gift,  conveyances,  legacies  and 
derises,  made  in  favor  of  an  illegimate  child,  or  a  woman  with 
whom  one  lives  in  adultery,  void,  so  far  as  it  exceeds  the  one 
fourth  part  of  his  real  and  personal  estate,  such  persons  having 
a  wife  or  children  living  at  the  time.  The  question  is,  there* 
fore,  to  be  determined  on  the  principles  of  the  common  law. 

On  the  part  of  the  plaintiff,  it  is  conceded  that  an  executory 
eontract,  founded  on  the  consideration  to  which  the  qnestion 
luade  supposes,  I  mean  in  consideration  of  future  oohabitatiom 
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and  prosiitation  is  void,  as  being  conira  bones  mores^  and  would 
impose  no  legal  obligation  on  the  parties:  1  Powell  on  Cent. 
183.  The  right  of  the  plaintiff  to  reoover,  therefore,  depends 
upon  the  distinction  between  the  legal  effect  of  an  exeootory 
and  an  executed  contract,  if  there  be  any. 

That  there  is  a  distinction  is,  I  think,  manifest.    Mr.  Powell, 
in  his  essay  on  Contract,  1  vol.  200,  observes:  ''  That  although 
contracts  or  agreements  respecting  things  which  the  law  pro* 
hibits  to  be  the  subject  of  contracts,  create  no  right,  and  con- 
sequently no  obligation  on  either  side,  yet  the  law  suffers  them 
in  some  instances,  nevertheless,  after  they  have  been  carried 
into  execution,  to  prevail  contrary  to  its  prohibition;  f<Mr  being 
executed,  they  are  valid  between  the  parties,  although  the  law 
will  not  give  its  aid  to  assist  either  party  in  carrying  them  into 
execution;  for  the  parties  are  looked  upon  to  treat  together  as 
if  there  were  no  law  about  the  matter,  and  so  to  renounce  the 
benefits  which  might  accrue  by  the  law  to  either  of  them;  end, 
therefore  though  they  do  ill  to  engage  themselves,  they  ought 
in  conscience  to  suffer  their  engagements,  being  executed,  to 
continue  in  force,  and  neither  of  them  ought  to  break  without 
the  assent  of  the  other:  2  Oomyn  on  Contracts,  109.    The  only 
exceptions  to  this  rule  which  are  noticed  by  Powell  are  those 
which  arise  out  of  positive  enactments  bj  statute,  when   the 
remedy  is  expressly  given,  or  when  it  is  necessary  to  enforce 
the  general  provisions  of  the  statute.  These  statutes  are  daaaed: 
1.  Into  such  as  are  founded  on  general  reasons  of  public  pol- 
icy; and,  2.    On  such  as  are  intended  to  protect  vreak  and 
necessitous  persons  from  being  overreached,  debanded  or  op- 
pressed.   To  the  first  of  these  classes  of  prohibited  contracts, 
the  common  law  rule,  that  when  the  parties  are  in  pari  deSda 
mdior  ed  condiMo pomierdis  applies,  audit  is  only  in  cases  aris- 
ing under  the  second  class  of  contracts  prohibited  by  statute 
that  a  remedy  is  given:  Powell,  202,  203,  204. 

I  have  been  induced  to  notice  the  doctrine  arising  out  of  the 
construction  of  prohibitory  statutes,  under  the  impressbn  that 
all  the  di£Scalty  which  exists  has  arisen  out  of  confounding 
these  decisions  with  questions  arising  at  common  law,  for  after 
a  careful  research,  I  have  not  been  able  to  find  a  angle  excep- 
tion, in  cases  arising  on  common  law  principles,  to  the  general 
rule,  that  when  the  parties  are  in  pari  ddicto  mMored  oondiHa 
po88iderUi8.  And  uo  possible  case  has  presented  itself  to  my 
mind  which  would  constitute  an  exception.  The  act  of  aasem- 
bly  usually  called  the  bastardy  act,  before  referred  to  as  a  leg* 


Jan.  1821.]  Bowix  v.  Napieb.  641 


islatiTe  interpretation  of  the  oommon  law,  fnmiBheB  a  sizong 
aigoment  that  this  case  at  least  was  not  an  ezoeption  to  the 
rule.  That  act  restrains  the  party  from  bestowing  more  than 
one  fourth  of  the  Tslne  of  his  real  and  personal  estate  on  a  bastard 
^bOd,  or  a  mistress,  if  the  donors  have  a  wife  or  children.  Now  if 
such  adisposition  had  been  wholly  voidat  common  law,  the  prohi- 
bition in  this  statate  was  idle  and  nugatory,  and  the  statate, 
inukstmA  of  imposing  restraints,  shoold  have  legalized  saoh  a 
disposition  of  the  one  fourth  part  of  his  estate  to  such  pur- 


The  application  of  this  rule  to  the  present  case  is  ea^. 
patcick  at  least  was  inpari  deUeto.  In  the  absence  of  proof,  the 
presumption  is  that  he  pursued  and  seduced  Miss  GKllispie,  and 
the  facts  reported  abundantly  prove  it.  I  think,  therefore, 
that  the  plaintifPs  motion  for  a  new  trial  ought  to  prevail. 


GbxTV,  and  Bbobaedsoh,  JJ.,  concurred. 
Cho/cocv,  J.,  dissented. 


BowiB  V.  Napisb. 

[lMoO(nD.l.] 

PUEDexse  CKxKis.— A  factor  oaimot  pledge  his  prindpal's  goods  lor 
Ue  own  debt  Bat  it  ia  equally  clear  that  when  a  oooaignee,  aoting 
vitibm  the  aoope  of  hia  aathority,  employi  a  aab-agent  to  carry  that  tm* 
thority  into  ezecotlon,  as  by  aeUinggooda  consigned  to  him,  or  doingany 
otiier  act  within  that  aathority,  that  aach  aab-agent  has  a  lien  on  the 
gDoda  open  which  he  has  made  advancea  for  the  paipoeea  of  a  sale. 

AoBOR  to  recover  the  amount  of  goods  sold,  under  the  follow- 
ing drenmstances:  The  plaintiffs,  residing  in  Scotland,  con- 
signed certain  packages  of  goods  to  one  McCoul,  in  Charleeton, 
for  aale;  McCoul  being  both  a  merchant  on  his  own  account  and 
a  factor.  In  March,  1818,  he  deposited  with  the  defendants, 
factors,  certain  merchandise  belonging  to  himself,  and  also  the 
goods  consigned  to  him  by  the  plaintiffs,  with  directions  to  sell 
as  opportunity  offered.  The  defendants,  on  the  receipt  of  the 
goods,  became  responsible  for  the  duties  upon  them,  which 
they  had  since  paid,  and  made  to  McCoul  large  advances  upon 
them.  No  distinction  was  made  at  the  time  of  delivery  between 
those  goods  that  were  the  property  of  the  plaintifb,  and  those  of 
the  consignee,  but  the  defendants  believed  the  whole  to  belong 
to  McCoul;  which  belief  was  strengthened  by  a  bill  of  lading. 

Am.  nao.  Vou  Z— 41 
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as  foUowe:  "  Paialej,  twelfth  of  December,  1817.  Oonsigiied  Mr. 
Walter  McConl,  per  the  Betsy.  Thomas  Taylor,  from  London, 
for  Charleston,  under  full  insoraiioe  by  Henzy  Bowie  A  Sona. 
Marked  W.  M." 

On  the  eighteenth  of  Febmaiy,  1819,  the  plaiutiHB,  by  their 
agent  in  Charleston,  demanded  from  the  defendants  the  pro- 
ceeds of  sQoh  of  the  goods  specified  in  the  above  bill  of  lading 
as  had  been  sold,  and  the  retom  of  those  unsold.  Thia  waa 
the  first  intimation  given  to  the  defendants  that  the  plaintiffs 
claimed  the  goods.  The  notice  was  given  after  the  sale  of  pari 
of  the  merchandise.  The  defendants  refusing  to  comply,  auita 
were  brought  to  recover  the  amount  for  the  goods  sold,  and  for 
a  retom  of  the  goods  still  unsold.  The  goods  remaining  un- 
sold at  the  time  of  the  notice  were  afterwards  disposed  of  by 
the  defendants;  and  upon  debiting  the  consignee  with  the 
amount  of  duties  paid  and  advances,  a  balance  still  remained 
due  the  consignee,  which  had  not  been  paid.  It  waa  shown 
that  it  was  the  custom  of  merchants  in  the  state  to  obtain  ad- 
vances on  goods  consigned  to  them  by  foreign  merchants  by 
depositing  them  with  an  auctioneer,  who,  when  he  sold,  reim- 
bursed himself  for  his  advances. 

The  counsel  for  the  plaintiffs  argued:  1.  That  the  consignee 
having  only  anthoriiy  to  sell,  could  not  pledge;  2.  No  custom 
could  prevail  against  a  positive  rule  of  law;  and,  8.  Admitting 
the  custom  to  be  reasonable,  it  must  be  shown  to  have  ftxisted 
here  before  the  adoption  of  the  common  law.  He  cited  to  the 
first  point:  1  Com.  Contr.  236-7;  1  Livermore,  129,  141;  1 
Mau.  &  Sel.  140;  Id.  484;  2  Id.  298;  2  Mass.  898;  Van  Amringe 
V.  Peabody,  1  Mason,  440;  Newaom  v.  Thornton,  6  East,  17,  25; 
McCombie  v.  Domes,  Id.  638;  7  Id.  6.  To  the  second  point: 
2  Johns.  836. 

The  counsel  for  the  defendant  claimed  that  commercial  usage 
^was  the  law  of  a  countiy :  CoQxns  v.  Martin,  1  Bos.  &  P.  643;  7 
0?.  B.  856;  PvJineyy.  Keymer,  8  Esp.  182;  Id.  268;  2  Bell  Com. 
76,  79,  80,  819. 

The  court  below  held,  the  plaintiff  was  not  entitled  to  re- 
cover, and  a  verdict  was  found  for  the  defendants.  A  motion 
was  made  for  a  new  trial  on  the  grounds:  1.  Because,  by  a  set- 
tled rule  of  commercial  law  prevailing  in  the  state,  a  factor  or 
consignee  cannot  pledge  the  goods  of  his  principal  for  his  own 
debt;  2.  Because  no  evidence  of  mercantile  usage  can  be  re- 
ceived to  contradict  a  setUed  rule  of  commercial  law;  and,  3. 
Because  the  charge  of  the  court  was  oontraxy  to  law. 
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Bj  Court,  CouxxK,  J.*  As  to  the  iinfc  gioimd,  iha  ooort  aro 
myudaioiialy  of  opinion  tliat  a  factor  cannot  pledge  the  goods 
of  his  principal  for  hia  own  debt;  and  although  it  ahonld  be 
considered  as  a  hard  role,  and  sometimes  producing  the  most 
injurious  effects  on  persons  acting  tmder  the  purest  motives, 
yet  the  long  tndn  of  decisions  put  it  out  of  the  power  of  the 
eonrt  to  question  the  doctrine. 

As  the  judges  of  England  say,  it  is  yain  for  us  now  to  specu- 
late on  the  subject  The  authorities  referred,  to  by  the  counsel 
aie  recognized  as  law  by  the  court.  But  it  is  equally  dear 
from  the  cases,  that  when  a  consignee  acts  within  the  scope  of 
his  authority,  and  employs  a  sub«agent  to  carry  that  authority 
into  execution,  as  by  selling  goods  consigned  to  him,  or  doing 
any  other  act  within  that  authority,  that  such  sub-agent  has  a 
lien  on  the  goods,  on  which  he  has  made  adyances  for  the  pur- 
poses of  a  sale:  7  T.  B.  866;  Oearge  y.  Claggett,  8  Esp.  1B2, 
268;  4  Camp.  60,  819. 

In  the  case  of  Martmi  ▼.  Oote$,  1  Man.  A  Bel.  147,  Lord 
EUenborongh  says:  "The  defendants  therefore  receiyed  the 
goods  in  order  to  sell  them,  which  makes  the  only  distinction 
between  this  and  the  former  case,  yiz.,  that  here  the  possession 
of  the  defendants  was  legal  in  the  first  instance.  The  defend- 
ants, then,  being  authorised  to  sell  the  goods,  if  they  had  ad- 
yinced  money  for  any  purposes  connected  with  the  sale,  and 
for  which  brokers,  in  the  ordinary  course  of  disposing  of  goods, 
are  accustomed  to  adyance,  they  would  haye  had  a  lien  in 
respect  of  such  adyances;  but  no  claim  of  that  sort  is  ad- 
yaaced.'' 

The  question  then  is,  whether  this  was  a  pledge  for  a  pre- 
existing debt,  or  one  contracted  at  the  time  of  the  consignment; 
or  whether  the  money  was  not  adyanced  in  the  usual  mode  of 
hosiDees,  and  for  the  purposes  of  effecting  a  sale  ?  In  the  first 
place,  I  4hink  there  is  such  a  marked  difference  between  a 
pledge  and  a  deposit  for  sale,  that  it  would  seem  astonishing 
thej  should  oyer  be  confounded. 

By  a  pledge,  we  understand  not  only  a  thing  that  nuty  be 
redeemed,  but  generally  one  that  is  intended  to  be  redeemed. 
Now,  when  goods  are  deposited  with  orders  to  sell,  such  an 
idea  as  that  of  redemption  can  neyer  enter  the  mind;  for  the 
agent  with  whom  they  are  deposited  may,  in  the  shortest  space 
of  time,  alienate  the  right;  and  if  he  be  engaged  in  much  busi- 

*  TlMoooit  At  this  ttme  mm  eompoMd  of  Bagr,  MoAt,  Ooloook,  Qanil*  Johmon,  BkbMidi 
■on  tod  Hngsr,  JJ. 
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216889  and  the  artioles  Babble,  often  times  does  so.  Bat  it  is 
said  the  authority  to  retain  in  England,  for  advanoes  made,  u 
confined  only  to  brokers,  whose  business  is  generally  under- 
stood to  be  to  effect  sales,  and  who  are  legally  antborised 
agents.  If  the  principle  be  admitted  becanse  such  agents  in 
England  are  necessary,  and  are,  in  consequence  of  their  duties, 
often  times  obliged  to  adyance  money,  I  would  ask,  why  not, 
under  the  same  necessity,  the  same  consequence  with  usf  We 
are  a  commercial  people,  to  a  certain  extent.  A  consignee 
may  require  the  aid  of  a  sub-agent  here  as  well  as  in  England, 
and  why  not  that  sub-agent  be  allowed  here  to  retain  for  his 
adTanoes  made  in  the  way  of  his  business  as  well  as  in  England. 
He  performs  the  same  duties,  although  perhaps  not  in  the  same 
manner;  he  stands  in  the  same  relation  to  his  principal  in  other 
respects;  why  not  in  the  most  important  one?  The  answer  is, 
because  he  is  called  yendue-master,  and  not  broker.  In  this 
country,  nothing  is  more  common  than  for  the  same  man  to  act 
in  different  characters;  and  rather  than  sacrifice  principle  to  a 
name,  we  will  call  hima  broker.  He  ia  licensed  by  the  public, 
and  enters  into  bond  and  security.  His  business  is  as  well 
known  here  as  thAt  of  any  broker  in  England,  and  it  is  the 


As  it  appears  to  the  court  that  the  defendants  caoM  legaUj 
into  the  possession  of  the  goods,  without  any  knowledge  of  any 
other  claimant  than  the  consignee;  that  they  were  deposited 
bona  fids  tot  sale;  that  they  advanced,  as  was  asual,  money  on 
these  goods,  by  paying  the  duties  and  the  piioe  to  the  con- 
signee, McOoul,  they  are  of  opioion  that  the  motion  ahoold  bt 
discharged. 

Gaxtt,  Hdqib^  and  Jobmsov,  JJ.^  conoaned. 


South  Gabolina  Sooibtt  1;.  Johnscw. 

80BSCB8  — Tzu  10a  WHICH  BouND.— Where  an  officer,  whe  ie  eleeled 
aimiially,  givee  a  band  for  the  futhfol  disoheige  of  the  daties  d  hit 
office^  hie  snretiee  are  boond  only  for  one  year,  elthoo^no  lime  ia  iped- 
fied  in  the  bond,  and  althon^  he  ahoold  be  eleoted  wtmnl  yaan  in 


Fabol  BrmsNcs  EzPLAnraNO  Dinx-— Though  a  rafemee  ia  made  in  adaed 
to  eztrinaio  matter,  to  ezplain  which  puol  evidenoe  may  be  neeeHvy. 
thia  will  not  anthoriae  each  eyidenoe  to  be  gtwmt  to  eocplain  or  oontndid 
the  deed  itaelf. 
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DsBT  on  a  bond  against  Uie  defendant^  as  one  of  the  soraliaa 
of  Peier  TreuTant,  txeaanrer  of  the  SoaUi  Oarolina  Societj^ 
He  was  elected  treasurer  on  the  fourth  of  October,  1808,  to  fill 
an  nnexpired  term.  In  aocordanoe  with  the  roles,  he  was  re- 
elected on  Easter  Tuesday,  the  following  year,  when  the  de- 
fendant became  his  surety.  He  was  re-elected  every  sacceeding 
jear  ontil  the  year  1814,  but  no  new  bond  was  taken  at  any 
re-eleetion.  The  treasurer  accounted  regularly,  whenever  re- 
quired, until  August,  1813,  when  upon  examination  a  deficienqy 
was  discoTered,  amounting  to  two  thousand  three  hundred  and 
thirty-two  dollars.  It  appeared  from  the  minutes  of  the  society, 
that  on  the  thirty-first  August,  1813,  the  society  demanded  of 
the  treasorer  a  new  bond,  with  sureties,  for  the  term  of  the  last 
election,  or  that,  in  addition  to  that  given  on  his  first  election, 
his  sureties  should  stipulate  for  the  faithful  discharge  of  his 
duties  as  treasurer,  under  his  then  or  any  future  election,  the 
bond  on  which  the  action  was  brought  being  deemed  invalid 
after  the  first  election.  This  was  refused.  No  defalcation  had 
taken  place  before  August,  1813,  when  it  was  reported  to  the 
aodety.  Tresevant  contintted  in  office  until  October,  1818, 
when  he  sent  in  his  letter  of  resignation,  which  was  accepted. 

One  Bee  was  offered  to  testify,  to  whom  objection  was  made 
that  he  was  an  officer,  but  the  objection  being  overruled,  he 
testified  that  new  bonds  on  the  re-election  of  the  same  person 
bad  not  been  previously  required,  and  that  the  officers  take  the 
bonds  and  do  not  report  the  sureties  to  the  society;  that  it 
was  not  the  practice  to  take  new  bonds;  but  it  was  not  the  un- 
derstanding that  new  bonds  should  not  be  taken.  This  testi- 
mony  as  to  the  practice  of  the  society  was  objected  to  by  the 
defendant's  counsel,  as  the  rules  required  an  annual  election, 
and  that  any  practice  or  negligence  could  not  affect  the  legal 
liability  of  the  defendant,  or  extend  his  responsibility  beyond 
the  year;  and  no  parol  testimony  should  be  permitted  against 
these  rules.    The  objection  was  overruled. 

A  motion  being  made  for  a  nonsuit,  the  court  refused  it,  and 
instructed  the  jury  in  favor  of  the  plaintiff,  and  the  jury  found 
a  verdict  for  the  plaintiff. 
A  motion  was  now  argued  for  a  nonsuit. 

MsCaUand  Ea^fM^  aiiamey'general,  for  the  motion. 

Sinums  and  Waring,  corUra. 

By  Court,  Nott,  J.  I  have  taken  the  brief  which  nas  been 
delivered  by  the  counsel  for  the  defendant,  as  containing  a  cor- 
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zect  report  of  this  case.  The  several  qaestioiis  growing  out  of 
it«  which  have  been  submitted  to  us  in  the  course  of  the  arga- 
menty  are  as  follows: 

1.  Whether  the  legal  effect  of  the  bond  in  question  is  to  make 
the  defendant  liable,  after  the  expiration  of  one  year;  being 
the  period  for  which  Ifr.  Treasevant  was  first  elected,  when  he 
became  his  security? 

2.  Whether  parol  OTidenoo  was  properly  admitted  to  show 
the  intention  of  the  parties;  and  if  it  was,  whether  it  has  given 
the  bond  a  more  extended  operation  than  would  otherwise  have 
been  given  to  it? 

8.  Admitting  Oolonel  Johnson  to  be  bound  only  for  one  year, 
whether  there  was  not  sufficient  evidence  before  the  jury  to 
sustain  the  verdict;  at  least  for  a  part,  if  not  for  the  whole? 

The  condition  of  the  bond  is  in  the  following  words:  "  The 
condition  of  the  above  obligation  is  such  that  if  the  aboTo-bound 
Peter  Trezevant,  John  Johnson,  jun.,  Charles  B.  Cochran,  and 
Hugh  Patterson,  their  certain  attorneys,  heirs,  exeentois,  or 
administrators,  or  any  of  them,  shall  and  do  well  and  truly 
deliver  in  good  order  unto  the  above-mentioned  South  Carolina 
Society,  whenever  the  same  shall  be  demanded  or  called  for, 
at  any  of  their  regular  meetings,  (fire  and  like  unavoidable  ao> 
cidents  excepted),  the  several  bonds,  notes  and  sums  of  money, 
with  the  silver  plate  belonging  to  the  South  Carolina  Society; 
which  bonds,  notes,  plate  and  sums  of  money  are  for  greater 
certainty  specified  and  contained  in  a  schedule,  dated  the  thir- 
teenth day  of  Januaxy,  1809,  and  subscribed  by  the  said  Peter 
Trezevant,  and  delivered  to  Thomas  Boper,  esquire,  the  pre- 
sent steward  of  the  said  society;  and  also,  shall  at  all  times, 
when  required,  render  a  true  and  faithful  account  of  the  moneys 
from  time  to  time  that  shall  be  delivered  to  him  by  the  said 
society,  or  received  by  him  in  their  behalf,  and  in  evexy  matter 
and  thing  faithfully  shall  discharge  his  trust  as  treasurer  of  the 
said  society,  then  this  obligation  to  be  void  and  of  no  effect,  or 
else  to  be  and  remain  in  full  force  and  virtue." 

It  does  not  appear  upon  the  face  of  this  bond  for  how  long  a 
time  its  obligation  was  intended  to  continue.  But  its  object 
appears  to  be  to  secure  the  faithful  performance  of  Mr.  Treze- 
vant's  duties  as  treasurer  of  the  South  Carolina  Sociefy.  The 
duration  of  the  bond,  therefore,  must  be  determined  by  the 
duration  of  the  office. 

By  a  reference  to  the  rules  of  the  society,  it  appears  that  the 
treasurer  was  elected  only  for  one  year,    llie  legal  operation  of 
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the  bond,  therefore,  oannot  be  canied  bejond  that  period. 
Neither  can  it  be  extended  by  the  aoddental  oiroomBtanoe  of  hia 
having  been  re-eleoted.  It  must  continue  to  haye  the  same  oon* 
straction  as  would  have  been  giyen  to  it  at  the  time  of  its  crea- 
tion.  Such,  I  think,  would  haye  been  its  construction  upon 
principle,  without  regard  to  authority.  But  it  is  amply  sup- 
ported by  authority:  2  Saund.  411;  Wrighi  y.  Bussdl,  8  Wilson» 
630;  Baioer  y.  Parker^  1  T.  B.  287;  Strang  y.  Lee,  8  East,  481; 
i  Bob.  &  P.  84, 40;  Pro.  Liv.  Wat.  Works  y.  Barpley,  6  East,  607; 
5  Bos.  &P.  174;  2Mau.  A  Sel.868;  Com.  AocourUs  y.  Oreen- 
wood,  1  Eq.  452. 

It  is  true  that  in  most  of  these  cases  the  Jterm  of  office  is  ex- 
pressed in  the  bond,  or  may  be  inferred  from  its  language  and 
pioyiaiona.  But  whether  it  is  expressed  in  the  bond,  or  fixed 
by  law,  cannot  make  any  difference;  and  the  rules  of  this  so- 
ciety axe  the  law  to  all  the  members  belonging  to  it.  The  case 
of  the  Ccmmiasioners  of  PvJblic  AocovLnts  y.  Greenwood,  1  Eq« 
Bep.  450,  ia  directly  in  point.  The  defendant  had  been  security 
for  the  treasurer  of  the  state,  who  had  been  elected  annually. 

There  was  no  time  mentioned  in  the  bond,  and  the  court  of 
equity  beld  that  he  was  not  bound  beyond  the  first  year.  A 
distinotion  is  attempted  to  be  made  between  an  office  of  a  public 
nature,  and  a  priyate  office  of  a  self-created  society.  Eyery 
member  of  the  state,  it  is  said,  is  supposed  to  know  the  laws  of 
the  state.  But  it  may  be  answered  that  the  members  of  eyeiy 
Bodety  are  presumed  to  know  the  laws  of  that  society.  Thei 
strongest  case  in  fayor  of  the  plaintiff  is  the  case  of  Hughes  y, 
Smtft,  5  Johns.  168. 

That  was  an  action  brought  by  a  sheriff  on  a  bond  giyen  for 
the  faithful  performance  of  the  duties  of  a  deputy  sheriff,  by 
one  of  the  defendants,  "  as  long  as  he  should  continue  in  that 
office.'*  The  sheriff  had  been  re-elected  after  taking  the  bond, 
and  the  deputy  had  been  continued  in  office,  without  any  new 
appointment.  The  question  was,  whether  the  bond  continued 
to  be  obligatory  after  the  re-election  of  the  sheriff?  The  court 
beld  that  it  did;  because,  although  the  sheriff  was  re-appointed, 
the  deputy  was  not,  neither  was  it  necessaxy  that  he  should  be. 
His  office  continued  on  uninterrupted,  and  therefore  the  bond 
continued  operatiye. 

The  grounds  of  that  decision  were,  that  as  there  was  no  point 
of  time  when  the  sheriff  was  not  actually  in  office,  the  office  of 
the  deputy  did  not  cease  with  the  expiration  of  the  term  of 
office  of  his  principal.    With  all  the  respect  due  to  the  aUe 
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bench  of  New  York,  I  am  not  piepaied  to  say  that  I  ahonld 
oononr  with  that  decision.  But  it  is  dedneiUa  OTen  from  thai 
oase,  that  if  the  ojBKce  of  the  depniy  had  expized  with  that  of 
his  principal,  or  if  he  had  aotnallj  been  xe-appointed,  the  ofali* 
gation  of  the  bond  would  have  ceased. 

I  think,  therefore,  that  the  defendant  was  not  bound  bejond 
the  first  year  that  Mr.  Trezevant  was  in  office.  On  the  second 
ground,  the  amount  of  the  aigument  on  the  part  of  the  plaintiff 
is,  that  the  bond  on  its  face  does  not  appear  to  be  limited  in  its 
duration.  The  defendant,  therefore,  is  obliged  to  resort  to 
parol  eyidence  to  fix  its  limits,  and  that  permitting  the  defend- 
ant to  go  into  parol  CTidence,  opens  the  door  for  the  plaintilb 
to  go  into  similar  eyidence  to  show  the  intention,  and  that  the 
intention  must  prevail,  even  though  it  be  contraiy  to  the  lan- 
guage of  the  deed  itself.  But  I  think  the  counsel  is  mistaken, 
both  with  regard  to  the  facts  and  the  conclusion  which  he  has 
drawn  from  them.  We  cannot,  to  be  sure,  from  the  bond  alone, 
ascertain  the  period  of  its  duration.  Neither  can  we  ascertain 
that  there  has  been  a  breach  of  the  condition.  The  first  resort 
to  parol  evidence  then,  is  on  the  part  of  the  plaintiff,  to  show  a 
breach  of  the  covenant  contained  in  the  condition.  The  objeet 
of  the  testimony  on  the  part  of  the  defendant  is  to  repel  the 
proof  adduced  by  the  plaintiff,  by  showing  that  the  bond  faaa 
become  a  dead  letter,  before  the  breach  assigned  could  hava 
happened.  But  it  is  not  parol  evidence.  He  relies  on  the  con- 
stitution of  the  society,  which,  in  relation  to  evexything  afiBBci- 
ing  the  members  of  the  society,  is  as  high  evidence  as  the  oon« 
stitution  of  the  state. 

But  suppose  the  defendant  has  proved  the  same  fact  by  parol, 
the  condusion  attempted  to  be  drawn  from  it  would  not  follow. 
Wherever  a  deed  refers  to  anything  extrinsic  or  foreign  to  the 
deed  itself,  it  must  be  established  or  identified  by  parol  evi- 
dence. Thus,  for  instance,  when  a  conveyance  or  grant  of  land 
calls  for  certain  marks  or  monuments  as  evidence  of  its  melea 
and  bounds,  those  marks  and  monuments  can  be  identified  only 
by  parol  evidence;  such  evidence  would  be  oonsistant  with, 
and  not  contradictory  to  the  deed.  It  certainly  would  not 
authorize  the  opposite  party  to  go  into  evidence  to  show  that  the 
intention  of  the  parties  was  different  from  the  legal  import  of 
the  writing  itself.  If  a  person  should  enter  into  a  covenant 
to  deliver  to  another  all  the  cotton  which  he  had  in  a  certain 
warehouse  in  Charleston,  it  would  be  necessary  t^  show  if 
parol  evidence  how  much  cotton  he  had  in  that  warehoue  at 
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thfti  time.  But  that  would  not  make  it  competent  to  show  that 
he  meant  a  pazt»  and  not  the  whole,  or  for  the  other  to  show 
that  he  was  bound  to  deliTer  all  that  might  be  in  the  ware- 
houM  at  any  indefinite  period  afterwards.  So  where,  bj  the 
prodiiotion  of  parol  OTidenoe,  one  part  of  a  deed  is  made  to  ap- 
pear inconsistent  with  another  part  of  the  same  deed,  that  in- 
consistency or  ambiguity  thus  raised  may  be  explained  by  the 
same  kind  of  testimony.  As  if  a  grant  should  call  for  a  line 
ranning  south  to  a  particular  river,  which  should  be  found  on 
the  north,  it  might  be  explained  by  parol  CTidence,  because  the 
mer  itself,  as  well  as  its  relatiye  position  to  the  land,  would  be 
a  part  of  the  description.  But  that  would  not  give  a  license  to 
show  that  it  was  the  intention  of  the  parties  to  extend  the  line 
a  giTen  distance  beyond  the  river.  The  intention  ought  to  pre- 
vail; but  then  it  must  be  collected  from  the  deed  itself.  A 
deed  may  be  couched  in  language  so  strong  as  to  control  the 
l^gal  effect  of  technical  terms  in  aid  of  the  intention  of  the 
parties,  but  it  cannot  be  altered  or  explained  by  parol  evidence, 
except  where  is  an  ambiguity.  I  think,  therefore,  that  the  evi- 
dence ottered  to  show  the  intention  of  the  parties  ought  not  to 
have  been  received.  I  do  not  think,  however,  that  it  altered 
the  complexion  of  the  case;  it  merely  went  to  show  that  the 
fiodety  had  neglected  to  renew  the  bond  at  each  annual  elec- 
tion. But  it  does  not  follow  that  because  the  defendant  was  a 
member  of  the  society  he  must  have  been  acquainted  with  the 
&ct;  neither  is  it  material  whether  he  was  or  not;  it  could  not 
alter  his  responsibility.  He  certainly  did  know  that  his 
principal  was  elected  for  one  year  only,  and  it  is  reasonable  to 
presome  that  he  as  certainly  concluded  that  his  liability  ceased 
at  the  expiration  of  the  year. 

I  come  now  to  the  last  question  which  has  been  submitted  to 
onr  consideration.  If  it  were  doubtful  whether  the  delin- 
qnency  might  not  have  happened  during  the  first  year  that  Mr. 
Trezevant  was  in  office,  the  case  ought  to  be  sent  back  to  another 
JQiy;  but  the  testimony  satisfactorily  removes  that  doubt.  The 
part  of  the  bond  in  which  the  breach  is  assigned,  is  in  these 
words:  That  he  "  shall,  at  all  times,  when  required,  render  a  true 
and  faithful  account  of  the  moneys,  from  time  to  time,  that  shall 
be  delivered  to  him  by  said  society,  or  received  by  hixh  in  their 
hefaalf."  It  appears  by  the  evidence  presented  to  us,  that  he 
did  render  a  true  and  faitbf ul  account,  according  to  his  cove- 
nant, at  the  expiration  of  that  year.  It  also  appears  by  the 
accoimts  of  his  successor,  that  all  the  moneys  were  paid  over  to 
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him.  He  was,  indeed,  his  own  sacoeeeor,  and  acknowledged 
the  money  in  his  hands,  and  the  sooietj  appeals  to  haye  been 
satisfied  with  his  accounts  for  several  succeeding  years.  It  is 
apparent,  therefore,  that  the  defalcation  happened  aerend 
years  after  the  liabiliiy  of  the  defendant  ceased  to  exist.  The 
action  ought  not  to  have  been  sustained,  and  the  motion  for  a 
nonsuit  must  be  granted. 

Bat,  Gastt,  Bioeabdson,  and  Huoxb,  JJ.,  concurred. 


WiTTBR   V.  HaRVBT. 

OwHXBSBZP  or  Road  BouivDnro  Lasix— Whore  two  tneli  d  land  mQ  lor 

ftiosd,  M  the  dividing  line,  the  owners  on  eeoh  side  hold  to  the  middle 

of  thexoed. 
DiDXCATiON  or  Road. — ^Where  *  penon  lays  out  *  rood  throo^  hie  own  lend, 

and  for  his  own  oonvenienoe^  it  it  not  a  dedication  of  it  to  poblic  aee» 

onlese  it  leads  to  a  market,  or  other  pnhHo  plaoe. 

Tbbspass  for  cutting  down  a  gate  which  the  plaintiff  had 
erected  across  an  avenue  running  through  his  plantation. 

It  appeared  that  Isaac  Rivers  formerly  owned  two  tracts  of 
land  on  James'  Island,  then  forming  one  entire  tract.  He 
afterwards  purchased  a  tract  lying  on  the  north  side  of  a  pubUe 
road,  which  divided  it  from  the  other  land,  and  built  a  house 
thereon;  and  from  the  house  he  laid  out  an  avenue  running 
south  through  the  tract  he  formerly  owned,  dividing  it  thus 
into  two  parcels.  He  devised  one  of  these  to  his  son,  Josiah 
Bivers,  describing  it  as  lying  on  the  east  side  of  the  avenue,  and 
bounded  by  it;  and  devised  the  other  to  Gracia  BiverSy  and 
described  it  as  lying  on  the  west  side  of  the  avenue,  and 
bounded  in  the  same  way. 

The  two  tracts,  after  several  transfers,  came  to  be  united  in 
the  plaintiff,  who  claiming  title  to  the  avenue,  erected  the  gate 
in  question.  The  defendant  disputed  his  right,  entered  and 
cut  down  the  gate. 

Verdict,  pursuant  to  instructions,  was  given  for  the  defendant. 

Motiou  for  a  new  trial. 

By  Court,  Nott,  J.  Several  views  of  this  case  have  been 
presented  to  the  court  in  the  course  of  the  aigumenl  But  the 
only  question  which  it  is  oeoessaiy  to  consider  is,  whether  the 
jury  were  correctly  instructed  with  regard  to  the  law.    For  if 
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they  have  piedioated  their  Terdiot  on  a  miBOonoeption  of  the 
law,  the  plaintiff  is  entitled  to  a  new  trial,  although  possibly 
the  testimony  may  have  aathorised  the  same  result  if  the  law 
had  been  correctly  stated  to  them.  We  are  already  authorized 
to  presume  that  tiie  juxy  pay  that  respect  to  the  opinion  of  the 
court,  on  a  point  of  law,  as  to  be  goTcmed  by  it,  except  where 
the  oontraiy  appears  by  the  verdict  itself.  And  from  the  best 
consideration  I  haye  been  able  to  give  the  subject,  I  am  of  opin- 
ion that  the  land  passed  under  the  will.  That  the  plaintiff  hav- 
ing united  the  two  tracts  B.  and  C,  had  acquired  a  title  to  the 
avenue;  and  was  therefore  entitled  to  a  verdict. 

I  take  it  to  be  a  conceded  principle  of  national  law,  that 
where  two  states  are  separated  by  a  river,  each  is  entitled  to 
hold  to  the  middle  of  the  stream.  It  is  laid  down  in  Yattel, 
110,  B.  1,  ch.  22,  that  where  a  river  divides  two  nations,  and 
neither  can  show  a  preference,  the  dominion  of  each  extends  to 
the  middle  of  the  river.  It  has,  however,  been  said,  that  this 
is  a  principle  of  national  law,  only,  and  not  applicable  to  cases^ 
of  individuals.  But  I  think  it  will  appear  to  be  equally  a  rule 
of  municipal  law,  and  that  it  applies  as  well  to  roads  as  to  riv- 
ers. Lord  Hale  says  that  "  fresh  rivers  do  of  common  right 
belong  to  the  owners  of  the  soil  adjacent;  so  that  the  owners  of 
the  one  side  have  of  common  right  the  property  of  the  soil,  and 
consequently  the  right  of  fishing  usque  ad  filium  aquce;  and  the 
owners  of  the  soil  on  the  other  side,  the  right  of  soil  and  own- 
ership, and  fishing  unto  the  ^tum  aqujCB  on  the  other  side:'* 
Harg.  Law  Tracts,  6. 

In  the  case  of  the  royal  fishery  of  the  Banne,  Dav.  Bep.  Ii9, 
it  was  resolved  that  rivers  not  navigable  belong  to  the  owners 
of  the  soil;  and  if  such  river  runneth  between  two  manors,  and 
is  the  mean  or  boundary  between  them,  the  one  moiety  of  the 
hver  and  fishery  belong  to  one  lord,  and  the  other  moiety  to 
the  other.  And  this  point,  it  is  said,  was  resolved  in  this  case 
by  the  rules  and  authorities  of  the  common  law.  But,  besides, 
it  is  further  said  in  the  same  case  that  divers  rules  of  the  civil 
law  and  customary  law  of  France,  agreeable  to  our  law  in  this 
point,  were  cited  out  of  Benatus  Choppinus,  a  very  good  au« 
thor.  It  is  also  recognized  in  Pennsylvania  as  a  rule  of  the 
common  law;  though  held,  very  properly,  I  think,  not  to  be 
applicable  to  the  large  navigable  rivers  of  that  state.  [Carson  v. 
Blazer^  4  Am.  Dec.  463.]  The  same  distinction,  I  have  no  doubt, 
would  be  made  here.  The  ebbing  and  flowing  of  the  tide  can- 
not  give  character  to  our  rivers,  as  it  appears  to  do  in  England, 
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In  riyers  which  are  navigable  for  many  hnadied  miles  aboTe  thA 
flowing  of  the  tide,  some  other  oriterion  must  be  resorted  to. 
Bat  that  does  not  alter  the  prindple,  where  it  is  admitted  that 
the  stream  is  not  navigable.  [See  note  to  Arnold  ▼.  Mundy,  ante, 
856.] 

In  New  Torky  the  same  role  prevails:  Jackson  y.  hofwm,  IS 
Johns.  255.  All  these,  to  be  sore,  were  rivers  and  not  roads; 
but  they  serve  to  illusizate  the  principle.  The  same  mle  must 
be  appHcable  to  both;  it  is  one  fotmded  on  necessity  and  oon* 
Tenience.  The  laying  out  of  a  road  over  a  man's  land  does  not 
divest  the  owner  of  the  soil:  Chester  v.  AUcer^  1  Burr.  143;  Lade 
V.  Shepperd,  2  Str.  1004;  1  Will.  107;  Earrigan  v.  Parker,  6 
East,  154;  Jackson  v.  Hathaway,  15  Johns.  463  [8  Am.  Dec.  263]. 
It  only  operates  as  a  suspension  of  the  use  as  long  as  it  ia  re- 
quired for  public  purposes.  The  reversionsxy  interest  remains 
unimpaired  by  any  lapse  of  time. 

If  the  land  become  divided,  and  the  road  be  made  the  bound- 
ary of  both  parts,  upon  a  discontinuance  of  the  road,  thai  in» 
terstice  will  be  reduced  to  a  mathematical  line,  which  must  be 
in  the  middle.    In  the  subdivisions  of  the  land  which  are  daily 
taking  place  in  our  county,  we  find  that  the  most  permanent 
boundaries,  such  as  rivers,  creeks,  and  roads,  are  usually  sought 
for.     The  occupants  on  neither  side  can  claim  an  excloaive 
right;  because  it  is  the  boundary  of  both.    They  cannot  have  a 
common  interest,  because  there  is  no  community  of  interest  in 
the  soil  on  each  side.    Policy  forbids  it,  because  it  would  lead 
to  endless  contention  and  strife.    The  various  purposes  of 
machinery  to  which  a  creek  or  a  river  may  be  applied  requires 
that  each  should  exercise  an  exclusive  right  to  the  middle.     In 
the  case  of  Jackson  v.  Haihaway,  15  Johns.  463  [8  Am.  Dec 
263],  Judge  Piatt,  who  delivered  the  opinion  of  the  court,  says, 
that  where  a  stake  is  called  for  on  the  side  of  the  road,  and  a 
line  from  thence  running  a  certain  course  to  another  stake,  and 
so  on  by  specified  course  and  distances,  it  will  exclude  the  road. 
But  he  says:  "  Where  a  farm  is  bounded  along  a  highway,  or 
upon  a  highway,  or  running  to  a  highway,  there  is  a  reason  to 
intend  that  the  parties  meant  to  the  middle  of  the  highway." 
I  think,  therefore,  whether  we  consider  it  upon  principle  or 
authority,  we  are  authorized  to  conclude  that  it  is  a  mle  of 
national  law,  and  of  the  conmion  and  the  civil  law.    That  it  is 
the  law  of  several  of  the  states,  as  far  as  it  is  applioable  to  their 
particular  situations,  and  not  altered  by  any  act  of  the  legisla- 
ture, I  have  already  shown;  and  I  think,  therefore,  we  must 
consider  it  to  be  the  law  of  this  state. 
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I  will  now  inqmre  whether  this  oaae  comes  within  the  rule? 
I  hsTO  not  the  will  before  me,  bj  which  I  can  ascertain  the 
precise  words  in  which  the  devises  are  couched.  I  am  obliged 
to  rsly,  therefore,  upon  the  impressions  made  at  the  argument 
and  memoranda  taken  at  the  time.  I  can,  howeyer,  saj  with 
confidence  that  there  are  no  express  words  of  exclusion.  The 
testator  simplj  devises  the  land  on  the  west  side  of  the  road  to 
one  son,  and  that  on  the  other  side  to  another  son,  and  calls 
for  the  road  as  the  boundaiy  of  each.  There  is  nothing,  there- 
fore, in  this  case  to  make  it  an  exception  to  the  general  rule. 
It  is  worthy  of  remark,  also,  that  A.  and  B.  were  both  devised 
to  Josiah  Rivers.  He  sold  to  Benjamin  Harvey,  the  uncle  of 
the  defendant,  the  tract  B.  "with  one  half  of  the  avenue.'* 
Benjamin  Harvey  sold  the  same  to  Alexander  Ohisolm — Garcia 
RiveiB,  to  whom  0.  was  devised,  sold  to  Jonah  Bivers,  and 
described  it  as  bounding  on  Alexander  Chisolm's  land.  So 
that  both  the  devisees  (and  one  of  them  the  devisee  of  the 
tract  A.)  considered  themselves  as  holding  to  the  middle  of  the 
avenue.  In  addition,  therefore,  to  the  law,  and  to  the  policy 
snd  convenience  of  tilie  rule,  we  have  the  opinions  of  all  the 
parties  then  interested  in  the  question. 

It  is,  however,  contended  that  laying  off  the  avenue,  and 
leaving  it  open  for  any  who  choose  to  travel  that  way,  was  a 
dedication  of  it  to  the  public,  and  that  it  thereby  became  a 
public  highway.  But  to  lay  off  a  road  through  one's  own 
plantation,  and  for  his  own  convenience,  cannot  be  construed 
into  a  dedication  of  it  to  pubUo  use.  If  it  had  become  a  public 
market  road,  or  even  if  he  had  permitted  a  church  or  other 
public  building  to  be  built  at  the  end  of  the  avenue,  it  might 
have  admitted  of  that  construction.  But  the  only  purpose  for 
winch  this  road  was  ever  used  was  that  of  fishing  and  cutting 
the  marsh  grass.  It  is  true,  that  through  politeness  and 
courtesy  he  permitted  his  neighbors  to  participate  in  these 
enjoyments.  But  a  mere  courte^  can  never  grow  into  a  right. 
Indeed,  it  does  not  appear  that  any  person  claims  the  right 
except  the  defendant. 

To  constitute  a  highway,  it  must  at  least  be  of  public  utility, 
if  not  of  necessity.  But  this  was  incapable  of  becoming  a  pub- 
lic road.  Its  use  was  necessarily  limited  to  a  few  neighbors, 
and  that  for  the  purpose  of  convenience  more  than  necessity. 
It  is  also  contended  that  the  defendant  is  entitled  to  the  use  of 
this  road  as  appurtenant  to  his  house.  But  he  certainly  cannot 
claim  the  land  itself  as  an  appurtenance.    One  separate  and 
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distinct  piece  of  land  cannot  be  an  appurtenance  to  another. 
Besides^  the  deyisor  has  not  giyen  any  appurtenances  with  his 
land;  and  even  if  he  had,  the  use  of  this  road  could  not  hare 
been  one.  It  is  not  everything  that  is  conTcnient  to  a  man's 
plantation  that  can  be  considered  as  appurtenant  to  it.  The 
testator  owned  all  the  lands  in  question;  and  when  he  owned 
the  whole,  it  was  convenient  for  him  to  have  this  road  or  aveniie 
open.  But  it  did  not  become  appurtenant  to  it  becanae  his 
mansion-house  happened  to  be  there.  It  was  equally  conven- 
ient for  the  enjoyment  of  all  his  lands,  and  as  much  so  to  B. 
and  0.,  and  perhaps  more  than  to  A.  And  the  mere  reserva- 
tion of  a  privilege  for  himself  could  not  be  a  dedication  to  the 
use  of  another.  Neither  can  we  suppose  that  he  intended  to 
allow  a  privilege  to  one  of  his  children  which  would  be  an  in- 
cumbrance to  another,  and  particularly,  vrithout  an  oxprooa 
declaration  to  that  effect.  It  is  not,  however,  necessary  to  dwell 
upon  this  point;  for  if  the  defendant  has  any  exclusive  or  com- 
mon right,  he  will  have  an  opportunity  of  showing  it  on 
another  trial. 

I  am  of  opinion  a  new  trial  ought  to  be  granted,  on  the 
ground  of  misdirection. 

JoHNsoH,  and  Huobb,  JJ.,  ooneuned. 

OoLoocK,  J.,  dissented. 


Leland  v.  Gbeton. 

PMnoBBTO  Pat  AxroiBiB's  Dsbt.— If  the  penon  lor  wbose  use  goods 
ftiTniihwd  be  at  all  liaUe^  any  promise  by  a  third  penon  to  pay 
mnit  be  in  writing,  as  it  is  within  the  atatate  of  frandii  Aooocdiq^, 
where  the  defendant,  being  preaent  with  L.  in  a  aton^  TocbaUy  engaged 
to  be  responaible  for  whatever  gooda  a  merchant  ahonld  let  L.  have,  and 
he  let  him  have  goods,  and  charged  them  to  him  on  hia  booka,  for  which 
L.  afterwards  paid  part,  the  pronuse  is  within  the  statate  and  void,  al- 
though the  merchant  made  the  following  memorandmn  in  his  book: 
''The  above  articles  were  delivered  to  L.,-  who  was  introdnced  by 
J.  M.  C,  who  agreed  to  be  reaponaible  for  what  Mr.  K  may  want  in 
merchandise.     Credit  was  given  on  said  C.  beooming  rssponaible.'* 

Assumpsit  for  goods  sold  and  deliTcred  to  one  Leonard  at  de- 
fendant's request.  There  was  no  promise  in  writing;  but  the 
defendant  verbally  promised  to  be  responsible  for  such  goods 
as  the  plaintiff  should  let  Leonard  haTC.  A  memorandum  was 
made  by  the  plaintiff  one  or  two  days  after  the  sale  and  deli?- 
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«i7  of  the  goods  as  follows:  "  The  aboTe  aitioles  wexe  deliyered 
to  llatthew  Leonard,  who  was  introdaced  by  John  M.  Cxejon, 
who  agreed  to  be  responsible  for  what  Mr.  Leonard  may  want 
in  merchandise.  Credit  was  given  on  said  Oreyon  becoming 
responsible.'* 

After  a  motion  for  a  nonsuit  was  made  and  oyermled,  the 
defendant  gave  in  evidence  a  letter  from  the  plaintiff  to  him, 
in  which  he  stated,  "  that  all  his  endeavors  to  get  the  balance 
dae  him  from  Leonard  had  failed;  he  would  thank  the  defend- 
ant to  forward  said  balance  of  two  hundred  and  thirty-six  dol- 
lars and  eighty-two  cents;"  that  he  had  done  everything  to  get 
it  from  Leonard;  that  he  had  just  ground  for  holding  the 
defendant  liable,  as  the  latter  took  Mr.  Leonard  by  the  hand 
and  said,  whatever  Mr.  Leonard  might  want  of  plaintiff  he 
would  be  responsible  for;  and  for  this  reason  alone  he  gave 
credit  to  Leonard.  The  defendant,  therefore,  contended  that 
credit  was  given  to  Leonard,  to  whom  the  goods  were  charged, 
and  the  defendant  could  not  be  liable  under  the  statute,  as 
there  was  no  promise  in  writing.  The  court  charged  the  jury 
in  &vor  of  the  plaintiff,  holding  the  promise  not  a  ooUatend 
bat  an  original  one;  and  the  jury  accordingly  found  in  favor  of 
the  plaintiff. 

Motion  in  arrest. 

By  Court,  Gaxtt,  J.  By  the  second  branch  of  the  fourth 
section  of  the  statute  of  frauds  it  is  enacted,  **  that  no  action 
tball  be  brought  whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default  or  miscarriage 
of  another  person;  unless  the  agreement  upon  which  such  ac- 
tion shall  be  brought,  or  some  memorandum  or  note  thereof 
flhall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully 
aathorised.'' 

The  defendant  reUes  upon  this  clause  in  the  statute  as  a 
ehield  against  the  present  demand.  He  insists  that  the  plaintiff 
ought  to  produce  a  note  in  writing  of  this  promise,  as  it  was  to 
pay  the  account  of  another. 

It  is  answered  on  the  other  side  by  saying,  that  the  credit 
was  originally  given  to  the  defendant.  And  it  certainly  depends 
upon  the  insulated  fact  whether  Leonard,  the  person  to  whom 
the  goods  were  delivered,  was  or  was  not  made  a  debtor  for 
them?  If  he  was  so  debited,  the  alleged  promise  would  be  a 
collateral  undertaking,  and  to  all  intents  and  purposes  void  by 
the.  statute.    Leonard  is  certainly  made  a  debtor  in  the  plaint- 
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books  for  those  goods;  and  the  letter  of  the  plaintiff 
unequiyooallj  admits  that  Leonard  was  credited  upon  the  de- 
fendant's becoming  responsible.  The  only  eyidenoe  fomiahed 
of  such  responsibility,  howeyer,  is  the  memorandum  made  by 
the  plaintiff  in  the  margin  of  the  booh  where  Leonard  is 
charged  with  the  goods.  This  memorandom,  so  strongly  relied 
on  by  the  plaintiff,  does  of  itself  admit  the  fact,  that  the  credit 
was  giyen  to  Leonard  npon  the  defendant's  becoming  reaponfli- 
ble.  The  plain  and  obyions  interpretation  of  which  is,  that  if 
Leonard  did  not  pay,  defendant  was  to  pay  for  him. 

Now,  admit  that  a  memorandum  of  this  kind  was  to  hare  the 
effect  contended  for;  is  it  not  seen  at  once  that  this  branch  of 
the  statute  would  become  a  dead  letter,  and  that  the  statute 
might  in  eyery  instance  be  defeated  by  the  mere  act  of  the 
party  concerned  in  interest?  A  party  might  do  that  for  him- 
self which  no  number  of  witnesses  could  estaUiah  in  hie 
behalf. 

The  law  of  the  case,  therefore,  is  that  if  Leonard  wae  oc%- 
inally  liable  to  be  sued  for  the  goods  deliyered  for  his  use,  thea 
the  promise  of  the  defendant,  if  eyer  made,  would  be  a  collatefBl 
undertaking,  and  yoid.  Now,  it  is  dear  that  Leonard  waa  a 
debtor,  and  might  haye  been  sued.  If  no  credit  was  giyen  to 
him,  it  may  be  asked  why  was  the  book  cumbered  with  aa 
entry  making  him  debtor?  Why  was  not  Creyon  at  once 
chained  with  the  goods?  The  only  correct  answer  is,  that  ai 
most  the  plaintiff  considered  the  defendant  as  collateraUy  re- 
sponsible. Leonard  was  resorted  to  by  the  plaintiff  as  the 
debtor.  Eyery  exertion  was  made  to  obtain  the  debt  from  him. 
A  part  was  secured.  And  it  was  only  after  all  hope  had 
yanished  of  getting  the  balance  from  him  that  the  defendant 
was  called  on.  One  of  the  leading  cases  upon  this  branch  of 
the  statute  is  that  of  BudDmyer  y.  DamdU^  reported  in  Lord 
Raymond,  1086.  In  that  case,  the  plaintiff  declaced  that  the 
defendant,  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendant,  would  let,  to  hire  and  deliyer  to  one  Joseph 
Englisb,  a  gelding  5f  the  plaintiffs,  undertook  and  promised 
the  plaintiff  that  tiie  said  English  would  deliyer  the  said  gelding 
to  the  plaintiff.  It  was  insisted  in  that  case  for  the  defendant, 
as  was  done  here,  that  the  plaintiff  ought  to  produce  a  note  in 
writing  of  this  promise  within  the  statute  of  frauds.  The  case 
was  one  of  doubt.  Holt,  0.  J.,  Gould  and  Powell,  JJ.,  were 
at  first  of  ojdnion  that  the  case  was  not  within  the  statute,  be> 
cause  they  thought  that  English  was  not  liable  upon  the  con- 
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tnel.  Mr.  JiuAioe  Powys  diibred.  The  chief  justioe  and  hie 
■wnriaten  in  opimon  agreed  that  if  any  irast  was  given  to 
Bngliah,  then  the  ease  would  be  within  the  statate;  but  th^ 
thought  that  no  exedit  had  been  given  to  him.  The  oaae  was 
moxe  deliberately  oonsidexed.  The  chief  juetice  adTised  with 
the  judges  of  the  eonrt  of  king's  bench,  and  it  was  finally  detep 
mined  that  as  EngliBh  might  have  been  charged  on  the  bailment 
in  detinne  on  the  original  deUvexy,  the  promise  made  by  the 
defendant  was  collateral,  and  within  the  reason  and  words  of 
the  statate. 

Mr.  Jostioe  Holt,  in  deliTeiing  the  opinion  of  the  court,  puts 
this  ease,  a  case  stnctly  analogous  to  the  one  before  us:  ''  Sup- 
pose a  man  comes  with  another  to  a  shop  to  buy,  ani  the  shop 
keeper  should  say,  I  will  not  seU  him  the  goods  unless  you  will 
imdertake  he  shaD  pay  me  for  them,  such  a  promise  is  within 
the  statute."  I  say  the  cases  are  strictly  analogous,  so  far  as 
esn  be  judged  of  them  from  the  book  entries,  and  the  conduct 
puBued  by  the  plaintiff.  What  was  really  said  to  Creyon  does 
not  appear  by  the  evidence;  but  by  no  correct  construction  of 
the  drcumstances  can  his  responsibility  be  extended  beyond 
the  case  put  by  Chief  Justice  Holt.  In  Matson  r.  Wharam,  2 
T.  B.  81,  the  line  as  laid  down  by  Justice  Buller,  must  be  con- 
sidered as  the  correct  one;  which  is,  that  the  person  for  whose 
nee  goods  are  furnished  be  liable  at  all,  any  promise  by  a 
thiid  person  to  pay  that  debt  must  be  in  writing,  otherwise  it 
is  void  by  the  statute.  The  same  rule  is  recognized  in  Janes  y. 
Cooper,  Oowp.  227,  and  api>endix  No.  6.  That  Leonard  might 
have  been  sued  is  unquestionable,  consequently  Oreyon's  prom- 
ise, if  made,  was  within  the  statute. 

No  statute  has  been  so  much,  and  in  my  opinion,  so  justly 
eulogised  for  its  wisdom  as  the  statute  of  frauds.  This  branch 
of  it  tends  to  repress  evil  practices,  which  would  otherwise 
spring  up  to  the  insecuritiy  of  aU.  But  for  the  salutary  influ- 
ence of  this  statute,  thousands  would  tumble  into  ruin  by  hay- 
ing their  estates  taken  from  them  to  answer  for  the  debts, 
faolts,  and  miscarriages  of  others.  So  far,  therefore,  from  be- 
liering  that  this  branch  of  the  statute  of  frauds  has  a  tendency 
to  produce  injustice  and  wrong,  I  think  it  the  only  bulwark  of 
security  to  shield  men  from  those  eyils  which  the  statute  was 
intended  to  remedy.  Whether  this  was  a  case  within  the  stat- 
ute, and  requires  Uiat  the  promise  should  be  in  writing  to  sup- 
port it,  was  a  question  of  law:  See  the  case  of  Kent  y.  Euickin^ 
ton,  3  Bos.  t  P.  282.    The  court  are  clearly  of  opinion  that  to 
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make  the  defendant  responsible  in  this  case,  the  promise  should 
have  been  in  writing;  and  no  saoh  eridenoe  haraig  been  ad* 
dnoed  on  the  trial,  the  presiding  judge  shoold  haye  granted  tfaa 
nonsuit  which  was  claimed. 

It  is  the  opinion  of  the  court  that  the  potiea  should  be  de- 
livered to  the  defendant,  with  leave  to  enter  up  judgment  of 
nonsuit  in  the  case. 

r  Rtchaudsor,  Nott,  and  Huosb,  JJ.,  oonourxed. 


.  The  doctrine  here  hud  down  ie  approved  in  Browne  en  the  Statute  of 
Frsade,  190,  192,  oonoeming  which  he  says:  '*Ab  to  the  liafailzty  of  the  per- 
■on  for  whose  benefit  the  promiee  ie  niAde^  it  was  laid  down  by  Mr.  Justioe 
Boiler,  in  the  case  of  Maiton  v.  Wharam,  2  T.  B.  80^  that  if  he  be  Mmaslf 
liable  at  all,  the  promise  of  the  defendant  most  be  in  writing.  If  tins  nde 
be  understood  as  confined  to  cases  whero  the  third  party  and  the  ^^— ***•»* 
i^;e  liable  in  the  same  way,  and  to  do  the  same  thiag*  the  one  as  pnno^al 
and  the  other  as  snrety,  it  may  be  accepted  as  the  nnifgnn  doctrine  of  a&  the 
both  in  Bngland  and  in  our  own  ooontKy.** 


Dbbesss  v.  Napisb. 

[11IOOOBD,1M.] 

4eiiiT  AB  EzBODToa  na  boh  TOsr.-^An  order  dawn  apon  an  mgrnt  m 
poMcision  of  fonds  oat  of  which  it  is  to  be  satiafied,  when  aeosptad, 
specially  approjiriates  the  f nnds  for  that  purpose^  and  is  a  good  aasjca 
ment  thereof,  so  that  the  funds  do  not  become  assets  en  the  death  off  the 
drawer,  and  the  agent  cannot  be  held  liable  therefor  as  executor  de  son 
tori,  when  he  aatisfies  snch  order  ont  of  the  proceeds  in  his  hands. 

AonoH  against  executors  de  son  tort  under  the  following  dr- 
cumstanoes.  The  defendants,  as  auctioneers,  had  certain  txana^ 
actions  to  a  considerable  extent  with  Stephen  Lacoste,  and  had 
sundry  goods  belonging  to  Laooste,  on  which  they  had  made 
advances.  These  goods  consisted  of  wines  and  oofTee,  the  value 
of  which  did  not  amount  to  the  advances.  A  vessel  called  the 
Two  Brothers  arrived,  and  Lacoste  placed  her  cargo  in  defend- 
ants' hands  for  sale.  Lacoste  was  then  indebted  to  the  Union 
Insurance  Company  for  money  he  had  failed  to  pay  over.  He 
then  drew  an  order  in  favor  of  the  company  as  follows: 

'*  Messrs.  B.  Napier  &  Co. — Gentlemen:  Please  pay  to  the 
order  of  Mr.  John  Stoney  the  net  proceeds  of  sales  of  the  cargo 
of  the  schooner  Two  Brothers,  after  deducting  the  faalanoe  due 
you,  and  oblige  your  obedient  servant, 

<<  Clw ■■■■■■      T         III     BWI        ** 
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This  order  was  aooepted  by  B.  Napier  ft  Oo.  Laoorte,  at  the 
time  he  drew  this  order  was  indebted  to  the  plaintiff  in  the  snm 
for  which  the  present  action  was  brought^  Shortly  after  the 
date  of  the  order  and  its  acceptance,  and  before  any  part  of  the 
eaigowas  sold,  Lacoste  died.  The  defendants  proceeded  to 
sell  all  the  property  of  Lacoste  in  their  hands,  and  after  taking 
oat  the  amount  of  their  adTances,  they  paid  over  to  the  Union 
Insannoe  Company  the  balance  in  their  hands.  The  plaintiff 
sought  to  hold  them  liable  as  ezecators  de  9(m  tori. 

Under  instruction,  the  jury  found  for  the  plaintiff,  and  a 
motion  was  made  for  a  new  trial. 

By  Court,  Huqeb,  J.  Two  questions  arise  in  this  case:  1« 
What  was  the  import  of  the  order  drawn  by  Lacoste,  on  the  de- 
fendant? and,  2.  What  effect  had  that  order  upon  the  rights  of 
tiie  parties  subsequent  to  the  death  of  Lacoste? 

The  defendants  had  advanced  to  Lacoste,  on  the  coffee  and 
wine,  more  than  their  value.  Before  howeyer  they  were  sold, 
and  the  balance  ascertained,  Lacoste  placed  in  their  hands,  the 
€aigo  of  the  Two  Brothers,  for  sale. 

'  On  the  coffee  and  wine  the  defendants  had  a  special  lien  for 
their  adTances,  and  only  a  general  lien  on  the  cargo  of  the  Two 
Brothers.  Before  any  of  the  property  was  sold,  and  conse- 
quently before  any  payments  could  have  been  carried  to  the 
crectit  of  Lacoste,  he  drew  an  order  on  the  defendant,  which 
was  accepted. 

In  this  order  they  are  directed  to  pay  to  Stoney,  the  net  pro- 
ceeds of  the  cargo  of  the  Two  Brothers,  after  deducting  the 
balance  due  them.  What  balance?  Nothing  had  been  paid  on 
account  of  the  adT&nce,  for  nothing  had  been  sold,  and  there- 
fore nothing  but  the  anticipated  proceeds  of  the  coffee  and  wine 
could  haye  been  regarded  as  a  payment,  which  when  sold,  did 
leave  a  balance  of  between  three  and  four  himdred  dollars  in 
favor  of  the  defendants.  If  this  was  not  the  intention  of  La* 
coste,  balance  has  no  meaning  in  the  order.  Such  a  construc- 
tion however  ought  to  be  given,  if  the  instrument  be  doubtful, 
ui  magio  valeai  quam  periat. 

And  this  view  is  much  strengthened  by  the  fact,  which 
though  not  stated  in  the  brief,  appears  in  the  account,  that  the 
tiet  proceeds  of  the  cargo  of  the  Two  Brothers  did  not  amount 
to  the  sums  advanced  to  Lacoste.  The  proceeds  of  the  cargo 
were  equal  to  three  thousand  two  hundred  and  forty-three  dol- 
lars, and  the  advances  to  more  than  three  thousand  five  hundred 
dollars.    Lacoste  therefore  could  not  have  intended  that  all  the 
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adTanoes  made  by  the  defendants  should  be  paid  out  of  the 
prooeeds  of  the  cargo  of  the  Two  Brothers,  and  the  balanoe 
paid  oyer  to  Stone j.  It  has  been  contended,  howerer,  that 
snch  was  the  understanding  of  the  defendants;  as  thej  strack  a 
balance  in  favor  of  Lacosta  in  their  books  prior  to  the  sale  of 
the  wine.  It  appears,  however,  on  examination  of  the  books, 
that  they  did  no  more  than  cany  to  the  credit  of  Laeoste  the 
proceeds  of  the  different  sales  as  they  oooorrsd.  It  so  hap- 
pened, that  the  wines  were  sold  last,  and,  consequently,  the 
sums  receiyed  by  defendants  prior  to  the  sale,  were  more  than 
equal  to  their  advances  to  Laeoste. 

This,  however,  cannot  alter  the  case.    It  has  not  been  shown 
how  these  books  should  have  been  kept,  had  the  defendants 
supposed  themselves  required  by  the  order  to  satisfy  their  ad- 
vances out  of  the  coffee  and  wine  before  they  resorted  to  the 
proceeds  of  the  cargo  of  the  Two  Brothers.    Admitting,  how- 
ever, that  such  was  their  construction  of  the  order,  it  does  not 
follow  that  Stoney's  rights  are  to  be  controlled  by  their  con- 
struction.   His  lights,  if  any  he  have,  must  depend  upon  the 
legal  import  of  the  order.    Nor  was  it  in  the  power  of  the 
defendants,  even  if  they  were  so  disposed,  to  shift  their  lien 
from  the  coffee  and  wine  to  the  cargo  of  the  Two  BrotheBB»  to 
the  injury  of  Stoney .    They  had  made  advances  upon  the  credit 
of  the  coffee  and  wine,  and  were  bound  to  exhaust  that  fund 
before  they  resorted  to  the  cargo  of  the  Two  Brothers.     When- 
ever a  factor  makes  a  special  agreement  for  the  payment  of  his 
advances,  he  is  bound  by  it,  and  cannot  depart  from  it,  to  the 
injury  of  third  persons:  Whitaker's  Law  of  Lien,  108;  16  Yes. 
jun.  280.    I  am  satisfied  that  Laeoste  intended  by  hie  order 
that  the  defendants  should  retain  no  more  of  the  prooeeds  <J 
the  cargo  of  the  Two  Brothers,  than  was  sufficient  with  the  pro- 
ceeds of  the  coffee  and  wine  to  satisfy  their  advances,  and  to 
pay  the  balance  to  Stoney.    The  defendants,  however,  it  is  con- 
tended, were  not  authorized  to  dOmpIy  with  the  order,  although 
accepted  before  the  death  of  Laeoste;  as  the  cargo  was  not 
sold  at  his  death,  and  were,  therefore,  assets  subject  to  the 
order  of  his  administrator.     If  the  administrator  was  entitled 
to  the  cargo  of  the  Two  Brothers,  or  even  to  the  balance  of  the 
proceeds  after  payment  of  the  advances  to  defendants,  they  are 
responsible  as  executors  of  their  own  wrong;  for  having  paid 
that  balance  to  the  assignees  of  Ston^.    The  smallest  inter- 
meddling with  the  assets  is  sufficient  to  constitote  an  executor 
of  his  own  wrong:  Toller,  87. 
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II 18  {hierefoxe  neoMsaiy  to  detexmme  if  tba  cmrgo  or  the  bal« 
•aee  theieof  be  aaeete^  Mid  eabject  to  the  dispoeition  of  the 
admiiustnitor.  The  admiiuBtrfttor  is  but  the  repreeentati?e  of 
the  deceaaed.  He  has  no  power  but  aooh  as  hia  intestate  poa- 
sessed:  Co.  Lit  907;  2  Bl.  Gom.  610.  If,  therefore,  Laooate 
had  parted  with  the  whole  of  his  property  in  this  cargo,  and 
could  not  hATe  exerdsed  any  further  control  oTer  it,  neither  can 
his  administrator,  hia  repreaentative. 

If  the  order  be  regarded  as  a  bill  of  exchange,  on  its  accept- 
ance, the  defendants  had  a  light  to  retain  the  cargo;  and  La* 
costo,  if  alire,  would  have  lost  all  right  in  it:  Chitty  on  Bills, 
41.  If  the  order  be  regarded  as  a  power  of  attorney  given  for 
a  valnable  consideration,  it  conld  not  be  revoked,  and  therefore 
all  right  in  the  cargo  was  transferred:  1  Bacon,  321,  tit.  An- 
thority,  K 

It  ia,  however,  essentially  an  aasignment  for  valuable  consid- 
eiation,  irrevocable  in  its  nature,  transfeixing  all  the  proper^ 
of  Lacoste  in  the  cargo  of  the  Two  Brothers  to  Stoney.  In  the 
case  of  Fey/Um  v.  JZotOel,  1  Cai.  803,  it  was  decided  that  an 
order  drawn  upon  an  agent  not  in  possession  of  the  fund  out  of 
which  it  was  to  be  satisfied,  when  accepted,  fixed  the  fund  irre- 
vocably, and  was  a  good  assignment.  The  same  was  ruled  in 
the  case  of  Ibwnsend  v.  Fenners,  8  Johns.  83. 

The  case  under  consideration  is  much  stronger  than  either  of 
these  referred  to,  inasmuch  as  the  fund  was  in  the  hands  of  the 
defendants  on  whom  the  order  was  drawn.  As  the  order  waa 
an  absolute  assignment  of  the  proceeds  of  the  cargo  of  the  Two 
Brothers,  irrevocable  by  the  drawer,  Lacoste,  and  as  his  admin- 
istrator oould  possess  no  power  which  he  did  not  himself  pos- 
eesB,  it  follows  that  the  proceeds  of  the  cargo  of  the  Two 
Brothers  were  not  assets;  and  consequently  the  defendants  did 
not  make  themselves  executors  of  their  own  wrong  by  paying 
over  the  balance  to  the  assignee  of  Stoney. 

The  motion  in  this  case  must  therefore  be  granted. 

NoTT,  and  Bicbabdsoh,  JJ.,  concurred. 

Gabtt,  J.,  dissented. 

Justice  Ck>L00GK,  dissenting,  delivered  the  following  opinion: 
In  this  case  I  differ  in  opinion  with  my  brethren.  I  think  if 
there  be  any  difference  between  a  contingent  and  a  vested  right, 
that  the  defendants  are  liable.  It  is  said  the  case  depends  on 
this  question:  Had  the  defendants  any  goods  of  their  intestate 
in  their  hands  at  his  death?    And  if  so,  I  think  the  case  a  very 
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cliear  one.    At  the  time  of  his  death  the  whole  of  the  caigo  of 

'  the  Two  Brothers,  and  the  preyious  deposits  of  wine  and  oofEee, 

were  in  their  hands  subject  to  their  advanoeB;  bat  taken  together 

greatly  exceeding  the  amount  of  them.    Now,  whose  property 

were  the  wines  and  coffee  f   It  is  admitted  they  were  Ijaooste's. 

Then,  as  to  the  cargo  of  the  Two  Brothers,  it  is  contended 
that  the  order  operated  as  an  assignment  of  it  to  John  Sloney. 
That  this  cannot  be  the  case  may  be  proren  in  different  ways: 
1 .  It  is  paid  at  the  death  of  Lacoste. 

Stoney  may  haye  said  to  the  defendants,  the  goods  of  the 
Two  Brothers  are  mine,  and  I  have  taken  possession  of  them. 
But  this  I  humbly  conceive  oonld  not  haye  been. 

1.  Because  the  defendants  had  a  general  lien  on  the  cargo  of 
the  Brothers,  as  well  as  the  wines  and  coffee. 

2.  Because  from  the  yery  words  of  the  order,  a  lien  was  cre- 
ated on  them.  If  so,  surely  Ston^  could  not  have  taken  them 
out  of  their  possession. 

Again.  Suppose  the  cargo  of  the  Two  Brothers  had,  after 
the  death  of  Lacoste,  been  burnt,  would  Stoney  hare  been  the 
loser  ?  Would  he  haye  been  compelled  by  any  court  whateyer 
to  credit  the  demand  which  he  had  against  Lacoste  with  what 
should  haye  been  proved  to  have  been  their  value?  I  think 
upon  such  an  event  we  should  have  heard  him  contending  most 
strongly  that  the  property  was  not  transferred  by  the  order.  Is 
there  anything  in  the  law  or  mercantile  usage  which  goes  to 
show  that  properly  can  be  thus  transferred?  Is  there  any  de- 
livery, or  that  which  amounts  to  a  delivery?  Is  a  deliveiy 
ever  contemplated?  The  order  say,  pay  the  proceeds,  after 
deducting  your  balance.  Now,  it  appears  to  me  inoonsisteDt 
to  say,  pay  a  man  the  proceeds  of  his  own  property. 

Again.  Suppose  that  the  wines  and  coffee  should  have  beer 
destroyed,  or  proved  to  be  so  inferior  as  to  have  brought  litt]« 
or  nothing,  can  it  be  doubted  that  the  defendant  had  a  right 
to  apply  the  proceeds  of  the  Two  Brothers  to  his  ovm  debt?  I 
presume  not.  How  does  this  comport  with  a  property  in  Stoney? 
How  does  the  word  proceeds  comport  with  the  idea  of  a  trans- 
fer of  the  thing  itself  ?  Much  less  can  the  idea  of  a  transfer  of 
the  thing  itself  be  comprehended,  when  the  order  means  pro- 
ceeds, if  any.  But  what  is  the  fact?  The  defendants  did  fint 
sell  the  cargo  of  the  Two  Brothers,  and  did  apply  the  money  to 
the  payment  of  their  advances.    The  caigo  was  sold  on  th^ 

day  of .    The  entry  on  the  bookson  the is  to  the 

credit  of  Lacoste.     This  is  conclusive.    It  is  an  appropriation 
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of  the  money,  and  sach  an  one  as  they  had  an  nndonbted  right 
to  make.  As  before  obseired,  if  the  wines  had  been  bnxnt  the 
day  after  the  sale  of  the  cargo,  the  loss  would  not  have  fallen 
on  the  defendants. 

It  is  the  law  that  if  one  accepts  a  bill  of  exchange  on  the 
Ittth  of  goods  to  be  consigned,  and  the  drawer  die  before  deliy- 
eiy,  he  may  still  sell  the  goods.  Why  f  Because  there  the  ac- 
ceptor is  bound  to  pay  at  all  events. 

And  it  is  but  reasonable  he  should  haye  a  lien  on  the  goods. 
The  adyance  is  made  directly  on  the  faith  of  the  goods.  But  in 
this  case  it  is  shown  that  there  is  no  responsibility  on  the  de- 
fendants, except  in  the  event  of  a  contingency,  which  he  had 
the  power  to  defeat,  and  according  to  the  evidence  of  the  case, 
did  defeat.  The  case  quoted  by  defendant's  counsel  from  1 
Caines,  PeyUm  y.  HaUet^  is  much  relied  on,  but  is  widely  dif- 
ferent from  that  before  us.  It  is  an  order  to  pay  money,  which 
it  is  admitted  is  a  transfer  of  the  money  itself.  The  ease  from 
Term  Reports  shows  what  is  necessary  to  change  the  property 
itsdf .  There,  although  the  conveyance  was  absolute,  and  the 
money  loaned  on  it,  yet  it  was  doubted,  as  the  delivery  had  not 
taken  place  before  the  bankruptcy,  the  legal  death,  whether  the 
property  would  pass.  And  so  it  will  be  found  that  all  the  other 
cases  referred  to  are  actual  transfers  of  the  property  itself.  If 
we  had  equity  jurisdiction,  perhaps  we  might  say  who  should 
have  the  disposition  of  the  funds,  but  we  are  called  upon  to 
decide  the  strict  legal  rights  of  the  parties. 


Poole  v.  Tolleson. 

pt  MOOOBD,  199.] 

0BCAXD  AXD  KoncB  AVTXB  Matubitt. — ^Whex6  a  note  ii  indoned  after 
mstoriiy,  demand  must  be  made  of  themaker,  and  notice  of  non-payment 
must  be  given  to  hold  the  indoraer. 

Acnov  against  the  indorser  of  a  promissory  note  indorsed 
after  maturity.  The  holder  demanded  payment,  but  gave  no 
notice  of  a  refusal  to  the  indorser.  The  plaintiff  had  judgment, 
whereupon  a  motion  was  made  to  set  it  aside,  on  the  ground 
that  notice  should  have  been  given  to  the  indorser. 

By  Court,  Bigbabdson,  J.  It  has  been  already  decided  by 
this  ooart,  in  the  case  of  Mfert  v.  Descoudres,  1  Cons.  70,  that 
in  order  to  render  the  indorser  liable,  a  demand  of  payment 
must  be  made  upon  the  maker  of  the  note,  though  indorsed  after 
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it  has  become  due.  But  the  judges  do  not,  in  that  case,  saj  in 
so  many  words,  that  notice  to  the  indoraer,  in  case  of  a  refoaal 
to  pay  by  the  maker,  is  also  indispensable,  yet  it  aeems  implied 
that  notice  is  necessary. 

In  the  case  of  Berry  y.  Bobinaon,  2  Johns.  121,  the  judges  of 
the  supreme  court  of  New  York  unanimously  decided  the  same 
point,  and  in  their  opinion  say:  '*The  plaintiff  was  properly 
nonsuited  for  not  proving  demand  of  payment  on  the  maker, 
and  notice  of  his  default  to  the  indorser."  But  in  that  case, 
too,  the  want  of  notice  was  coupled  with  the  want  of  a  demand 
of  payment  upon  the  maker.  No  notice  or  demand  of  payment 
had  been  made  in  either  of  those  cases,  and  I  hsTC  found  no 
adjudged  case  in  which,  as  in  the  case  before  us,  the  want  of 
notice  was  uncoupled  with  the  want  of  demand  of  payment.  In 
the  case  before  us,  there  had  been  a  demand  and  refusal,  but  no 
notice. 

Thus  we  are  without  an  express  adjudication  upon  the  precise 
point,  yet  the  treatises  upon  bills  of  exchange  and  promissory 
notes  make  no  distinction  in  this  respect  between  notes  indorsed 
before  and  after  they  become  due.  Thus  Selwyn  says,  yul.  i., 
p.  407:  ''Where  a  note,  etc.,  is  indorsed,  etc.,  it  is  necessary, 
in  an  action  against  the  indorser,  to  allege  and  proTC  a  demand 
on  the  maker,  and  notice  of  his  default,"  etc.  And  I  believe 
all  the  books  of  acknowledged  authority  lay  down  the  same 
general  rule  as  established,  and  adjudicated  cases  seem  to  jus- 
tify their  general  language:  5  T.  B.  513;  1  Salk.  124;  Ibbey  ¥. 
Barber,  5  Johns.  73  [4  Am.  Dec.  326];  6  T.  B.  52,  though  they 
haye  not  expressly  decided  it. 

Chitty  says,  151,  if  a  bill  be  presented,  and  acceptance  be 
refused,  notice  should  be  giyen  as  soon  as  possible  to  the 
persons  to  whom  the  holder  means  to  resort  for  payment,  or 
they  will,  in  general,  be  totaUy  discharged;  for,  in  contempla- 
;tion  of  law,  the  drawer  has  lost  his  effects  in  the  hands  of  the 
•drawee;  and  it  is  on  that  principle  that  notice  of  non-payment 
is  required. 

In  the  case  of  Blesard  y.  JEKrsl^  5  Burr.  2670,  it  was  decided 
that  eyen  where  it  is  not  necessary  that  the  bill  should  be 
presented  for  acceptance  before  it  became  due,  yet  if  it  be  pre- 
sented, the  holder  must  giye  immediate  notice  in  case  of  non* 
acceptance:  See  also,  OoodaU  y.  DoUy,  1  T.  B.  712,  for  tbe 
same  point. 

From  the  general  rule,  then,  and  the  plain  inference  from 
^judged  cases  too,  it  seems  to  follow  that  when  in  any  case  a 
demand  of  the  drawee  is  required,  then  notice,  if  the  bill  has 
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been  diahonoredy  seems  to  follow  as  a  necessary  oonsequenee; 
and,  as  an  indispensable  one,  before  the  drawer  becomes  fixed 
in  his  liability.  If  so,  the  case  of  Eiferi  y.  DeaCcudres  has  set- 
tled the  question  before  ns.  If  it  be  asked  when  notice  is  to 
be  giTen,  I  can  only  answer  that^  in  my  indiyidnal  jadgment, 
immediate  notice  is  as  much  required  in  such  a  case  as  in  any 
other. 

Not  only  simplicity  and  uniformity  require  that  the  same  role 
8honId  preyail.  but  there  is  the  same  force  of  reason  and  ne- 
cessity in  the  one  case  as  the  other,  whether  we  axgne  from  the 
leiter,  the  allowed  import  of  the  contract,  or  from  the  conse- 
qoences  which  may  follow;  for  what  is  the  note,  when  due,  but 
in  acknowledgment  of  so  much  in  hand  belonging  to  the 
payee?  What  is  the  indorsement  but  a  bill  to  pay  such  amount 
to  the  indorsee  upon  demand?  What  is  the  implied  assurance 
on  the  part  of  the  indorser,  but  that  so  much  money,  subject 
to  his  disposition,  is  still  in  the  hands  of  the  maker,  notwith- 
standing the  time  of  payment  is  passed. 

If  notice  of  the  non-payment  upon  the  demand  made  by  the 
bdorsees  be  not  receired,  what  must  the  indorser  conclude  but 
that  his  money  has  been  disposed  of  according  to  order;  and  if 
he  be  kept  ignorant  of  the  refusal  to  pay,  may  he  not  be  put  to 
the  same  hazard  of  loss,  and  is  he  not  lulled  into  the  same  se- 
CQiity  as  other  drawers  who  receive  no  notice  ?  Surely,  he  is  in 
the  same  situation.  The  holder  may  suspect  that  he  is  not  to 
trost  to  the  maker's  punctuality,  but  the  indorser  assures  him 
he  has  still  only  to  demand  the  money,  and  if  the  holder  accepts 
the  indorsement  or  bill,  he  is  in  the  situation  of  other  holders. 

The  error  appears  to  me  to  arise  from  supposing  the  indorse- 
ment to  mean  that  the  maker  is  to  pay  according  to  the  tenor  of 
the  note,  which  is  impossible,  because  the  time  of  payment  is 
already  past;  whereas  the  meaning  of  the  indorsement  is  to  pay 
the  amount  acknowledged  to  be  due  when  called  for  thereafter 
by  the  indorsee.  In  a  word,  the  indorsement  is  as  a  new  bill, 
and  the  holder  looks  at  the  note  but  to  ascertain  the  amount, 
and  to  show  that  it  has  been  already  accepted. 

It  is  as  if  a  bill  were  upon  a  factor  for  aU  the  money  he  has 
in  hand;  resort  must  be  had  to  his  books,  or  any  acknowledg- 
ment by  him  to  ascertain  the  amount  due,  but  the  bill  itself  is, 
b  other  respects,  like  eyenr  other  bill  which  is  payable  on 
demand. 

The  motion  is  granted. 

OoLooos,  and  Gautt,  JJ.,  concurred. 
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Jastioe  Johnboh:  I  dissent.  I  agree  that  notice  was  n 
saiy,  but  with  regard  to  the  time  at  which  it  most  be  giTeii»  ii 
may  be  done  at  any  time  before  action  was  brought,  and  I  think 
the  acceptance  of  the  service  of  the  process  aufhoriaed  the  p: 
sumption  of  notice. 

NoTT  cononrred  with  Justice  Joancur. 


Smith  v.  MoOall. 

aiioooiDbSw.] 

hauMD  Wasoblaxttabto  Qytaliit  or  Slats.— Althoo^  tlM  nUm 
adopted  in  Soath  CSarolina,  following  ths  aril  Uw,  thslasovnd 
implies  a  wamnty  of  aonndncei,  yet  the  rule  veqfiiiTCS  1iin}lalkw»  and 
oannot  extend  to  the  moral  qnalitiee  of  a  ilaTtt. 

Assumpsit  on  a  note  giyen  as  part  of  the  purohase-monej  of  a 
oegro  slaye.  The  defense  was  that  the  negro  had  an  inTetomte 
habit  of  running  away,  which  so  much  impaired  his  rnhoB  that 
the  plaintiff  was  not  entitled  to  reooTer  more  than  had  been 
paid.  It  appeared  in  eyidence  that  the  plaintiff  had  given  a 
bm  of  sale  warranting  the  title  and  soundness  of  the  negio»  but 
nothing  more. 

The  plaintiff  objected  on  the  ground:  1.  That  the  law  does 
notimplyany  warranty  of  the  moral  qualities  of  adare;  2.  That 
where  there  is  an  express  written  warranty,  no  other  or  farther 
warranty  can  be  shown. 

These  objections  were  overruled,  and  the  defendant  had  a 
▼erdict.    A  motion  was  made  to  set  it  aside. 

Oregg,  for  the  motion. 

Desatisaure^  conira. 

By  Oourt,  Nott,  J.  The  principle  which  has  been  so  lon|^ 
established  in  this  state,  that  a  sound  price  implies  a  wanan^ 
of  soundness  of  property,  has  been  found  in  practice  to  open 
the  field  of  litigation  to  such  a  boundless  extent,  that  it  wwinw 
to  become  our  duty  to  endeavor  to  define  its  limits  with  some 
more  precision  than  heretofore,  and  to  set  some  bounds  to  the 
mischief  which  is  likely  to  flow  from  it.  This  doctrine  is  said 
to  have  been  derived  from  the  dvil  law,  and  that  as  we  have 
adopted  a  part,  we  must  take  the  whole  of  the  civil  law  relating 
to  the  subject.  First  it  was  applied  to  the  physical  soundness 
of  the  property,  where  there  was  no  express  covenant.    Next  it 
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was  extended  to  imoofl  where  there  was  no  express  written  war- 
ranty beyond  the  terms  of  such  warranty.  And  now  it  is  at- 
tempted not  only  to  go  beyond  the  express  written  warranty, 
but  to  extend  it  to  the  moral  (jnalities  also.  That  the  princij  le 
adopted  by  onr  courts,  that  soundness  of  property  shaU  be  im- 
plied from  the  soundness  of  price,  may  not  be  theoretically,  and 
perhaps  morally  correct,  I  am  not  prepared  to  say.  Bat  it  has 
been  f oond  by  experience  to  be  too  refined  for  practical  pur- 
poses, and  famishes  a  pretext  in  eyery  case  of  a  bad  bargain  to 
set  aside  the  contract,  under  a  pretense  of  some  defect  in  the 
property.  I  have  no  idea  myself  that  the  judges  who  first 
establiflbed  the  doctrine  intended  to  introduce  a  rule  of  the  civil 
law  in  opposition  to  the  common  law.  I  belieye  that  it  was 
then  considered  as  a  rule  of  common  law,  Wooddeson,  in  so 
many  words,  lays  down  the  law  to  be  so:  Yol.  II.  p.  416.  And 
other  respectable  authority  may  be  found  in  its  support:  Powell 
on  Con.  160. 

It  is  conceded  that  selling  for  a  sound  price  carries  with  it  a 
warranty  of  title;  and  reasoning  from  analogy,  one  would  per- 
haps conclude  that  soundness  might  as  well  be  implied  as  title. 
By  the  common  law  a  man  may  recorer  back  money  paid  on  a 
consideration  which  has  failed:  Moses  v.  Hacferlan,  2  Burr. 
1012;  Shane  y.  WM,  1  T.  B.  782;  SlraUon  y.  BastaUs,  2  Id.  866. 
And  where  can  the  consideration  be  said  to  haye  failed,  if  it  be 
not  where  a  person  has  purchased  property  apparently  soimd, 
but  which  contains  a  secret  defect  undiscoyerable  by  the  most 
semtiniring  eye,  which  renders  it  entirely  useless  f  It  is  ad- 
mitted, that  where  one  man  gets  the  money  of  another  into  his 
hands,  which,  eguo  ei  6ono,  he  ought  not  to  retain,  it  may  be 
recoyered  back  in  an  action  for  money  had  and  receiyed;  and 
where  can  the  demands  of  equity  and  good  conscience  be  more 
imperious  than  where  a  person  has  sold  as  sound  a  piece  of  prop- 
erty which  is  utterly  unsound  and  worthless?  So  where  the 
property  is  defectiye  in  part,  the  consideration  has  failed  pro 
(onto,  and  the  money  may  be  recoyered  back.  Eyery  policy  of 
the  insurance  is  predicated  on  an  implied  warranty  that  the 
yessel  is  seaworthy,  which  is  only  another  name  for  soundness. 

In  the  case  of  Parkinson  y.  Lee^  2  East,  814,  Justice  Gross 
says:  "  That  before  the  case  in  Douglas  (by  which  I  suppose  he 
means  the  case  of  Stewart  and  WUkins),  it  was  a  current  opinion 
that  a  sound  price  giyen  for  a  horse  was  tantamount  to  a  war- 
ranty of  soundness,  but  that  when  it  came  to  be  sifted,  it  was 
'oui£d  to  be  so  loose  and  unsatisfactory  a  ground  of  decision 
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tliat  Lord  Uansfield  r^eoted  it."  It  is  also  wortby  of  remark, 
tliat  when  the  deoidon  of  Stewart  and  WWcxm  was  made,  there 
was  but  little  interoooxse  between  that  oountiy  and  this.  That 
decision  was  probably  not  known  here  for  many  years  after  it 
was  made. 

What  is  the  conolasion,  then,  to  be  drawn  from  all  these 
authoritiee?  Not  that  the  jadges  of  this  state  have  adopted 
the  civil  law  in  opposition  to  the  common  law;  bat  thai  when 
the  common  law  was  unsettled  and  fluctuating,  while  the 
judges  in  England  were  sifting  it  on  one  side  of  the  Atlantic, 
the  judges  in  South  Carolina  were  sifting  it  on  the  other,  and 
they  came  to  different  conclusions  on  the  same  question. 
Indeed,  it  seems,  owing  to  the  high  authority  of  Lord  Hans- 
field  alone,  that  the  law  was  so  settled  in  England.  For  if  he 
had  adopted  the  then  prevailing  opinion,  the  law  would  have 
been  in  England,  at  this  day,  the  same  as  it  is  in  this  state. 

I  do  not  think,  therefore,  that  the  jadges  of  this  state  are 
chargeable  with  a  departure  from  the  common  law,  although 
they  have  differed  with  the  judges  in  England  on  a  particalsr 
question.  It  is  not  the  less  a  principle  of  the  common  law 
because  it  is  conformable  to  the  civil  law  also.  Many  oi  the 
principles  of  the  civil  law  have  been  incorporated  into  and 
make  a  part  of  the  common  law.  Indeed,  the  Boman  codes 
have  furnished  a  rich  source,  from  whence  many  of  the  best 
principles  of  the  conmion  law  have  been  derived. 

But  we  can  only  adopt  the  civil  law  where  it  comports  with 
the  general  principles  of  the  common  law,  and  then  subject  to 
the  rules  of  the  common  law  on  the  same  subject.  I  feel  au- 
thorized to  conclude,  therefore,  that  when  the  courta  of  this 
state  established  the  rule  that  a  sound  price  was  tantamount  to 
a  warranty  of  soundness  of  property,  it  was  as  a  rule  of  the 
common  law  and  not  of  the  civil  law.  And,  lastly,  the  act  of 
1712  declares,  that  the  conmion  law  shall  be  the  law  of  tbis 
state.  And  it  is  not  to  be  presumed  that  the  judges  would  feel 
themselves  authorized  to  adopt  any  other  law,  in  opposition  to 
the  express  letter  and  spirit  of  an  act  of  the  legislature. 

Having  differed  with  the  English  judges  on  the  subject  of 
implied  warranties,  imposes  on  us  no  obligation  to  carry  the 
doctrine  to  the  mischievous  extent  to  which  the  civil  law  would 
carry  us.  We  ought  still  to  be  governed  by  all  the  common 
law  rules  in  relation  to  the  subject,  except  so  far  as  we  are 
bound  by  the  decisions  of  our  own  courts. 

J  do  not  mean  to  say  I  should  have  concurred  in  opiliion 
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with  the  learned  judges  of  that  day.  On  the  oontxaiy,  I  think 
it  is  to  be  regretted  that  such  a  decision  has  eyer  taken  place, 
for  the  reasons  already  expressed.  Bat  we  have  still  the  satis- 
faction  to  find  the  principle  has  never  been  extended  to  the 
moral  qualities  of  a  slaye.  That  oases  have  passed  sufr  sQentio, 
where  sneh  a  defoDse  has  been  allowed.  I  have  no  donbt. 
From  expressions  nsed  in  some  of  these  reported  cases,  it  ap- 
pears that  the  distinction  has  not  always  been  obeerred, 
althongh  the  question  is  not  directly  involyed  in  any  of  them. 
There  does  not  appear  to  have  been  any  direct  dedsion  on  the 
point.  The  impossibility  of  fixing  any  scale  by  which  the 
moral  qualities  can  be  graduated^  is  a  condusiye  reason  why 
BQch  a  principle  should  not  be  allowed.  The  character  of  a 
alaye  depends  so  much  upon  the  treatment  he  reoeiyeSy  the 
opportunities  he  has  to  commit  crimes,  and  the  temptation 
to  which  he  is  exposed,  that  we  can  form  but  a  very  imper- 
fect opinion  of  it,  abstracted  from  these  considerations.  A  vice 
which  would  render  him  worthless  in  one  situation,  would 
scarcely  impair  his  value  in  another.  A  habit  that  would 
lender  him  useless  to  one  man,  would  scarcely  be  considered  a 
hlot  upon  his  character  in  the  hands  of  another.  If  it  should 
be  extended  to  one  fault,  it  must  be  to  all,  from  the  highest 
crime  which  a  man  is  capable  of  committing,  down  to  the 
smallest  deviation  from  the  strictest  line  of  moral  rectitude. 
Bach  a  decision  from  this  court,  when  publicly  known,  would 
be  worse  than  opening  Pandora's  box  upon  the  community.  I 
am  satisfied,  therefore,  that  such  a  defense  ought  not  to  be 
allowed,  except  where  it  is  supported  by  an  express  warranty 
or  actual  fraud. 

It  is  unnecessary,  therefore,  so  &r  as  regards  this  particular 
iue,  to  express  any  opinion  on  tue  other  ground.  Still,  it  may 
be  well  that  it  should  not  be  passed  over  unnoticed.  I  have 
:dways  considered  it  a  settled  rule  of  the  common  law  that  when 
a  contract  is  reduced  to  writing,  the  parties  are  never  presumed 
to  have  undertaken  anything  more  than  is  contained  in  the 
writing  itself.  An  express  warranty,  therefore,  of  any  partic- 
ular thing  or  qualify  would  seem  to  exclude  the  idea  of  any 
w'ther.  And  when  a  written  warranty  exists,  an  express  parol 
warranty,  vazying  from  it,  ought  not  to  be  admitted.  In  the 
jaae  of  Munford  v.  McPherwm,  1  Johns.  414  [3  Am.  Dec.  889], 
Chief  Justice  Kent  asks  emphatically:  ''Can  a  case  be  found 
where  an  action  has  been  brought  on  a  parol  contract,  made 
^no  flaiu  with  a  written  contract?*' 
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And  Judge  Thompson,  who  deliyered  the  opinion  of  the 
court,  says,  "  it  cannot  be  a  safe  or  salutary  rule  to  let  a  oon- 
tract  rest  partly  in  writing  and  partly  in  parol.  Whenerer  it  is 
reduced  to  writing,  that  is  to  be  considered  as  eridence  of  the 
agreement,  and  everything  resting  in  parol  becomes  thereby 
extinguished.'' 

In  the  case  of  WeOs  y.  Shears,  decided  in  Charieston  at  the 
last  term,  this  court  did  sustain  an  action  brought  on  an  implied 
warranty  of  soundness,  where  there  was  a  bill  of  sale  contain- 
ing only  a  warranty  of  title.  I  then  differed  with  the  majority 
of  the  court  in  opinion;  and  I  believe  the  decision  was  admitted 
to  be  contrary  to  the  common  law  doctrine.  But  as  a  practioe 
had  long  prevailed  of  allowing  such  actions,  without  regarding 
the  distinction  between  cases  where  there  was  a  written  war- 
canty  and  where  there  was  none,  it  was  thought  that  it  would 
be  dangerous  to  innovate  upon  it. 

.  But  that  decision  applies  to  cases  of  unsoundness  only. 
Whenever  we  depart  from  a  settled  rule  of  the  common  law,  I 
feel  as  if  I  were  walking  per  ignes  8upposUo8  cineri  doioeo.  We 
eannot  foresee  to  what  it  will  lead.  Some  unsuspected  misehiflf 
lurking  under  a  specious  good  is  apt  to  spring  up  to  bear  wit- 
ness of  an  error  which  it  is  too  late  to  correct.  The  common 
law  is  the  result  of  wisdom  and  experience,  and  ought  not  to  be 
invaded  without  great  caution  and  deliberation.  In  the  present 
ease,  the  court  are  unanimously  of  opinion  the  defense  ooght 
not  to  be  allowed.  And  I  hope  this  decision  will  close  the  door 
which  was  just  unfolding  a  scene  of  litigation  hitherto  unknown 
in  this  countiy.  I  feel  no  disposition  on  my  part  to  add  to  the 
accumulated  weight  of  business  under  which  we  are  already  tot- 
tering; Imponere  PeLio  Ossam,  (Uqiie  osmfro/ndotum  envolven 
Olympum. 

The  motion  for  a  new  trial  must  be  granted. 

CoLOOcK,  JoHHsov,  BiaBABDsov,  and  HuesB,  JJ.,  oonoiiixed. 

In  WkU^/iMy.  MeLtod,  1  Am  Deo;  66Q»  and  Vm^ieHnMt  v.  MtTti^gmU 
2  Id.  667,  we  find  the  oonrt  attemptuig  to  modify  and  limit  the  mkb  m  it 
does  here,  that  a  soond  price  implies  a  wananty  of  ■oandrnwi^  as  eatabliihed 
ki  the  early  deciiioa  of  Timrod  v.  Shoolbrtdt  1  Am.  Dee.  Wk 
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HUDNALL   V.  TSASDALL. 
11  ]foOoaD.llT.] 

VouBTAxr  Dms  WHur  Indmbtxd. — ^A  deed  it  not  neoeanrily  Toid  agHatl 
ft  mlMeqacnt  pnrohaeer,  merely  becease  it  ie  volnnteiy  end  the  penoa 
mekzng  it  ie  indebted  to  some  extent  at  the  time. 

PwHing  AS  ErxDEKGi  OT  Fbaus.— Where  pertonal  propertj  Ie  oonTejed 
by  a  hnebend  to  a  tnurtee  for  the  benefit  of  hie  wife  and  children,  the 
labaeqnent  poeeeeiion  of  the  hnabend  ii  coneietent  with  the  object  of  the 
deed,  and  ie  no  evidence  of  frand  in  behalf  of  a  enbeeqnent  poxohaier. 

Tboteb  for  a  negro,  who,  with  oertain  other  property,  had 
been  oonveyed  in  the  year  1819,  by  Luke  Norris,  to  the  plaintiff* 
in  this  action,  in  tmst  for  the  wife  and  children  of  the  said 
Noiria,  in  whoee  poeeeasion  it  was  for  seyeral  years,  and  at  the 
time  the  n^gro  was  levied  on  for  a  debt  previous  to  the  execu- 
tion of  the  deed.  The  plaintiff  appeared  and  forbade  the  sale, 
bat  the  n^gro  was  sold  aud  purchased  by  the  plaintiff.  The 
debt  for  which  he  was  sold  amounted  only  to  twenty  dollars; 
the  balance  beyond  this  was  not  actually  paid  to  the  sheriff,  but 
aieceipt  was  given  to  him  by  Luke  Norris  for  the  protection  of 
Hadnal,  the  trustee.  The  negro  went  back  into  the  possession 
of  Norris,  and  continued  there  until  the  year  1817,  when  he 
sold  him  to  the  defendant.  It  appeared  that  before  the  de- 
fendant purchased,  he  had  notice  of  the  plaintiff's  claim  to  the 
negro.  When  the  defendant  obtained  his  bill  of  sale,  he  took  a 
witness  and  called  upon  the  plaintiff  to  inquire  if  he  had  any* 
ehum  to  the  n^gro;  the  plaintiff  admitted  he  had  a  claim,  but 
afterwards  he  denied  it.  However,  shortly  after  the  defendant 
got  the  n^gro  into  his  possession  the  plaintiff  made  a  demand 
for  him,  and  then  brought  this  action. 

The  indebtedness  of  Norris  at  the  time  the  negro  was  con- 
veyed to  Hudnal  was  not  above  fifty  dollars^  which  had  been 
nnoepaid. 

The  jury  found  for  the  defendant,  and  a  motion  for  a  new 
trial  was  made  on  the  ground  that  the  verdict  was  contrary  to 
Uw  and  evidence. 

Walies,  for  the  motion. 

DefousBure^  corUra. 

By  Court,  Noir,  J.  In  considering  this  case,  I  deem  it  unneo- 
esaary  to  notice  the  statutes  18  and  27  Eliz.,  on  the  subject  ol 
faaudulent  conv^ances.  I  believe  if  those  statutes,  together 
with  aU  that  has  been  said,  and  all  that  has  been  written  upon 
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them»  were  blotted  from  our  law  books,  the  loes  wonld  hardlj 
be  felt.  They  may  indeed  haye  embodied  and  giyen  precision 
to  certain  principles  of  the  common  law,  which  it  would  haye 
taken  a  longer  time  to  haye  effected  by  the  dedwona  of  the 
courts.  But  they  contain  nothing  more  than  those  plain  prin- 
ciples of  common  honesty,  which  haye  long  sinoe  been  reeog- 
nieed  as  forming  a  constituent  part  of  the  common  law  on  the 
same  subject.  That -a  yoluntaiy  deed,  the  tendency  of  ydiieh  ia 
to  defeat  the  rights  of  existing  creditors,  should  be  consid- 
ered fraudulent  and  yoid,  there  can  be  no  doubt.  And  thai 
one,  the  object  of  which  is  to  defraud  subsequent  crediton,  may 
be  considered  equally  so,  I  belieye,  is  equally  unquestionaUcL 

But  to  declare  a  deed,  embracing  lands  and  negroes  void, 
merely  because  the  party  making  it  happened  to  owe  a  few 
inconsiderable  debts,  not  exceeding  fifty  dollars,  and  which 
haye  been  paid  since,  would  be  an  entire  misapj^eation  of 
the  rule.  In  any  yiew,  howeyer,  this  defendant  is  not  entitled 
to  the  benefit  of  the  principle,  because  he  is  not  a  ereditor. 

He  has,  indeed,  paid  his  money;  but  he  has  receiyed  the  prop* 
erty  as  an  equiyalent.  And  until  it  is  taken  from  him,  the  rela- 
tion of  debtor  and  creditor  cannot  subsist  between  the  parties. 
If  the  claim  of  the  plaintiff  had  depended  altogether  on  the 
bill  of  sale  from  the  sheriff,  the  circumstance  of  his  haying 
permitted  it  to  remain  in  the  possession  of  Norris  for  such  a 
number  of  years,  would  undoubtedly  haye  been  such  an  eyi- 
dence  of  fraud  as  would  haye  defeated  it.  But  when  yre  yiew 
him  in  the  character  of  a  trustee,  and  consider  him  as  pnrdiss- 
ing  in  that  capacity  for  the  purpose  of  preserying  the  trust  con- 
fided to  him,  it  giyes  a  different  complexion  to  the  transaction. 

The  possession  of  the  husband  was  the  possession  of  the  wife 
and  children,  and  the  possession  and  use  of  it  for  their  benefit, 
was  consistent  with  the  object  and  proyiuons  of  the  deed. 

The  last,  I  think,  is  the  most  substantial  ground  of  defense 
on  which  the  defendant  has  relied,  and  eyen  that  cannot  ayail 
him  on  this  occasion. 

Admitting  that  a  bona  fide  purchaser  from  a  trustee,  not  hay- 
ing the  notice  of  the  trust,  would  be  protected,  the  present  de- 
fendant would  deriye  no  support  from  the  admission,  for  he 
did  not  purchase  from  the  trustee.  It  is  contended,  howeyer, 
that  the  declaration  of  the  trustee  that  he  had  no  right  went  to 
establish  the  sale  which  Norris  had  made.  But  when  we  come 
to  analyze  that  testimony,  it  is  too  unsatisfaetoxy  to  be  entitled 
to  confidence.    According  to  the  witness  he  at  first  said  he  had 
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A  daim  to  the  property,  the  next  moment  he  said  he  had  none, 
and  the  firat  step  he  took  af  fcerwazda  was  to  faring  an  action  to 
leeoTer  the  yalne  of  it.  The  only  method  fay  vhieh  this  seem-* 
ing  inoonsiBtenoieacan  faeieoonoiIedi8(if  he  had  made  any  aaoh 
declaration),  to  anppoae  he  said  what  was  tme,  that  he  had  no 
personal  intereet  in  the  property. 

The  court  wonld  not  readily  giye  such  a  oonstmction  to  the 
testimony  as  would  make  the  trastee  guilty  of  a  palpafale  fraud, 
without  any  apparent  interest,  and  which  would  go  to  defeat 
the  intereet  of  the  cestui  que  trust.  But  suppose  the  testimony 
to  fae  literally  true,  the  false  affirmation  was  made  after  the  faar- 
gain  was  concluded,  and  therefore  could  haye  had  no  influence 
apon  it.  It  is  said  that  the  defendant  had  then  faeen  correctly 
informed,  he  might  have  got  his  money  hack.  But  that  is  a 
mere  speeulatiye  opinion,  which  the  court  cannot  regard.  He 
might,  however,  haye  avoided  the  difficulty,  had  he  made  the 
inquiry  faeforehand.  He  was  apprised  of  the  plaintiff's  claim, 
he  neyertheless  chose  to  purchase  first,  and  set  afaout  the  in- 
quiry afterwards.  I  think  the  effect  of  the  notice  which  was 
given  him  previous  to  the  purchase,  was  not  sufficiently  im- 
preesed  upon  the  minds  of  the  jury. 

Where  an  act  of  the  legislature  declares  an  unrecorded  deed 
absolately  void,  the  court  will  not  give  it  effect  against  a  sufa- 
sequent  deed,  unless  the  purchaser  has  actual  and  explicit 
notice:  Tori  v.  Crawford^  during  this  term.  But  there  is  no 
act  declaring  unrecorded  deeds  of  this  description  void.  Such 
notice,  therefore,  as  would  enable  him,  with  ordinary  diligence, 
to  ascertain  the  fact,  and  particularly  when  it  was  so  completely 
within  his  reach,  ought  to  fae  deemed  sufficient.  In  addition 
to  the  notice  given  him  fay  the  witness,  the  deed  was  actually 
recorded  in  the  register's  office  of  the  district  where  the  defend- 
ant's deed  was  also  recorded.  And  although  there  is  no  law 
requiring  it  to  fae  so  recorded,  yet  it  was  calculated  to  give  it 
pufalicity,  and  strengthens  the  evidence  faefore  given,  that  he 
must  have  known  of  its  existence. 

The  fact  also  of  his  calling  upon  the  plaintiff  inunediately 
after  his  purchase,  is  conclusive  of  the  fact* 

I  am  satisfied,  therefore,  that  a  new  trial  ought  to  fae  granted. 

BioHABDeov,  HuGSB,  and  Jobhsoh,  JJ.,  cononrxed. 

Am.  nso.  You 
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Smith  i;.  Yandbbhost. 

Umaan  am  Damaobi  bbtomd  FurAurr.— In  aa  Mtka  of  dafa* 

Jndgmant  far  the  amonnt  of  tlM  paudty  in  a  bond*  tiw  pi«««*Mf  t/ucf 
reoorer  interest  by  way  of  damagea  beyond  tlie  penaltj  of  tiie  bond  190B 
which  the  judgment  waa  founded. 

DsBT  on  a  judgment  given  for  the  amount  of  the  penalty  in  a 
bond.  It  wsa  claimed  that  the  plaintilb  were  entitled  to  iBoo?er 
not  only  the  amount  of  the  penalty  with  the  ooste  of  the  fonner 
suit,  and  for  which  the  original  judgment  had  been  rendered, 
but  alao  interest  thereon  by  way  of  damages  for  the  interest 
that  had  accumulated  beyond  the  amount  of  the  penalij  since 
the  date  of  the  judgment. 

Judgment  was  given  against  the  plaintiflb;  and  a  motion  was 
made  for  a  new  trial.  The  opinion  of  the  court  on  the  point 
here  noticed  is  only  given. 

By  Oourt,  Giinrry  J.  I  think,  too,  tha^  the  plaintiffi  were 
entitled  to  recover  interest  by  way  of  damages  beyond  the 
amount  for  which  the  original  judgment  had  been  rendered. 
If  damages  are  allowed  on  the  ground  that  the  debt  has  been 
detained,  then,  in  reason,  there  can  be  no  distinction  between 
cases  where  those  damages  exceed,  and  where  they  do  not  ex- 
ceed, the  penalty;  it  appears  as  forcible  in  the  one  case  as  in 
the  other.  It  may  be  presumed  that  an  obligee  would  rarely 
suffer  a  bond  to  remain  unpaid  so  long  as  that  the  interest 
would  exceed  the  penalty.  The  judgment  in  an  action  of  debt 
on  bond  is  to  be  rendered  for  the  penalty.  It  is  the  stipa- 
lated  forfeiture  for  the  non-performance  of  the  condition,  and 
the  obligee  being  a  party  to  the  contract,  has  no  reason  to 
.complain  if,  by  his  neglect  to  enforce  payment,  the  interest 
.should  exceed  the  penalty. 

JBut  when  a  judgment  has  been  recovered  in  an  action  on  the 
bond,  the  nature  of  the  demand  is  altered;  the  judgment  is 
rendered  for  a  fixed  sum,  to  wit:  the  penalty;  the  obligor  has 
it  in  his  power,  at  all  times,  to  discharge  Uie  debt  before  it 
reaches  the  amount  of  the  penal  sum;  but  if  h#)  fa^s  to  do  bo 
till  the  interest  amounts  thereto,  the  sum  for  which  the  judg- 
ment was  rendered  becomes  the  actual  debt  due,  and  if  payment 
is  longer  delayed  to  the  injury  of  the  plaintiff,  he  is  entitled  tc 
interest  by  way  of  damages  for  the  detention.  The  judgment 
rendered  fixes  the  amount  of  debt  doe.     There  is  no  longer 
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anj  penaltj.  The  bond  debt  ham  become  BMtged  in  enottier 
aad  higher  Beonrify,  and  oonetittitee  a  new  debt;  and  eobh  ia 
tiie  opinion  expieeaed  hy  Lord  Kenyon,  in  the  eaae  of  MsOlure 
▼.  Dunkin,  1  East,  486,  who  said:  '*  If  this  had  been  an  action 
<m  the  bond,  the  objection  would  have  holden  good;  but  after 
the  jndgment  recorded,  irannl  in  rem  jydicatum,  the  nature  of 
the  denuuid  is  altered;  and  this  being  an  action  on  the  judg- 
ment, it  was  competent  to  the  jury  to  allow  interest  to  the 
amount  of  what  was  due:"  See,  also,  BuUer,  174. 

I  think  both  grounds  haye  been  ably  and  fully  supported  by 
the  counsel  for  the  plaintiUs,  and  that  a  new  trial  diould  be 
gnmted. 

Hon,  JomnoH,  Huoxa,  and  Coloogk,  JJ.,  concurred. 


This  0M8  is  lattniotiTB  teken  in  connaotion  with  tlie  aole  to  Orakom  ▼• 
Adttoim  1  Am.  Dm.  82& 


MOTTB   V.  DORRELL. 

[iiioO(»D,8n.j 

TO  FAT  POB  BSKSWAIi^  USUBIOUB.— A  pOEMII   gSTO  S  BOtO  foT 

five  hundred  doIUi%  for  a  Tilaible  ooDflidemtion,  payable  in  lixty  dayi^ 
Mid  whan  it  fell  dne^  to  obtain  a  further  time  of  nity  dayi,  he  gave  hia 
doe  bin  for  fiffy  dollari,  and  a  renewed  note  for  five  hundred  ddUar% 
payable  sixty  di^  after  date^  Tha  traoaaotion  waa  held  nanrioo^  and 
the  note  for  fire  hundred  doUan^  aa  well  aa  that  for  fifty  dollara  waa 
wnd. 

Assoxpsrr  brought  by  the  holder  of  a  note  of  hand  against 
the  indorser.  The  note  was  drawn  by  one  White  at  sixty  days, 
for  fiye  hundred  doUars,  in  favor  of  the  defendant,  and  in« 
dorsed  to  the  plaintiff.  The  defendant  set  up  usuiy.  The 
note  was  giyen  in  renewal  of  a  former  note  for  the  same  sum 
of  fiye  hundred  dollars,  held  by  the  plaintiff,  who,  when  he 
consented  to  the  renewal  required  fifty  dollars  for  his  forbear* 
ance  for  eixij  days,  which  was  accordingly  agreed  to,  and  a  due 
hill  was  giyen  the  plaintiff  for  the  fifty  dollars. 

Under  instruction  the  juiy  found  for  the  defendant.  A. 
motion  was  made  for  a  new  trial  on  the  ground  of  misdirection. 

By  Court,  Bat,  J.  I  have  again  giyen  tluh  case  the  best  con* 
adoration  in  my  power  since  the  argument,  and  from  a  renew 
of  the  law  authorities  upon  the  subject  I  am  of  opinion  thai 
there  are  no  grounds  for  setting  aside  this  yerdict. 
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One  uniform  principle  seems  to  ran  through  the  whole  of 
them,  namely,  that  where  the  original  contract  is  not  uaorioas, 
it  shall  never  be  made  so  bj  matter,  ex  poti/ado:  Bala.  17; 
7  Bac.  tit.  Usuiy,  200;  also,  Ord  on  Uaory,  100  and  101;  1 
Wm.  Black.  462;  as  where  a  man  lends  money  on  a  l^gal  in- 
terest, and  after  a  subsequent  agreement  is  made  f<»r  more 
interest,  which  is  usury,  that  will  not  avoid  the  first  contract, 
per  Holt,  Chief  Justice:  7  Bac.  200;  Ord  on  TTsuzy,  100;  1 
Saund.  294;  Cro.  Eliz.  20. 

But  where  there  be  a  corrupt  agreement  at  the  time  of  mak- 
ing the  contract,  or  lending  the  money,  then  the  bonds  and  all 
assurances  are  Toid:  1  Mod.  69.  So  in  like  manner  in  2  Mod. 
807,  it  is  laid  down  that  to  avoid  a  security,  by  reason  of  naiiry, 
the  contract  itself  must  be  usurious  to  make  it  void.  And  in 
Hawk.  P.  C.  ch.  82  and  21,  it  is  laid  down  that  it  is  not  matfrrisl 
whether  the  payment  both  of  principal  and  the  uaaiiona  inter- 
est be  secured  by  the  same  or  different  conveyancee;  bat  all 
writings  whatever  for  strengthening  such  a  contract  are  void: 
7  Bac.  200. 

Now,  to  apply  the  circumstances  of  this  case  to  their  legal 
principles,  there  can  be  no  doubt,  as  I  mentioned  in  my  charge 
to  the  jury,  that  if  the  plaintiff  had  retained  the  first  note  in  hia 
hands,  which  was  fair  and  good  when  drawn,  and  at  the  time  it 
became  due  had  taken  this  premium  due  bill,  or  any  other  in- 
strument for  forbearance  for  sixty  days  longer,  which  was  more 
than  seven  per  cent,  for  the  use  of  the  five  hundred  dollars  for 
that  time,  such  due  bill  or  instrument  only  would  have  been 
usurious,  while  the  original  note  would  have  remained  nnirn- 
peached  in  the  hands  of  the  holder. 

But  here  the  original  contract  was  rescinded,  and  a  new  one 
entered  into  (for  I  like  eveiy  renewal  of  a  note  to  be  a  new 
contract),  and  at  the  time  when  this  new  contract  was  made  this 
fifty-dollar  premium  note  was  given  for  the  forbearance  of  the 
payment  for  sixty  days;  and  although  it  is  made  payaUe  1^^  a 
separate  instrument  made  eo  indanii,  it  moat  be  conaidared  as  a 
part  of  the  said  new  contract,  which  makes  the  whole  naorioos. 

L  am  therefore  of  opinion  that  the  rule  for  a  new  trial  should 
be  discharged. 

OoLOoaK,  NoTT,  Huesa,  and  Gamtt,  JJ.,  ooneonad. 
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Gannon  t;.  Biogs. 

[llioOon»inLj 
IBOK  DncAXix— A  note  was  wtptmrndt  "Dm  T.  N. 


ihiM]iiiiidz«daiidi«nd61]Mi»'*efea    H  wm  luM  tbel  InlTWt  ■howM  In 
reckoned  only  from  the  tune  ol  demand. 

AmwiMMiij  on  a  note  in  the  following  words:  **  Dae  ThomaB 
Newman,  Esq.,  on  demand  three  hundred  and  ten  dollars,  first 
November,  1810,"  signed  by  the  defendant,  and  indorsed  to  the 
plaintiff.  On  this  note  there  was  credited  one  hundred  and  nine 
dollars  and  fifty  cents,  paid  fifth  December,  1815.  The  ques- 
tion was  as  to  when  interest  should  commence.  The  judge 
instrueied  the  juiy  that  interest  should  commence  only  from  the 
time  of  a  demand  made,  of  which  the  only  evidence  was  the 
payment  on  the  note,  from  which  it  may  be  inferred  or  pre- 
somed  a  demand  was  made;  and  the  jury  so  found. 

Motion  was  made  for  a  new  trial. 

By  Oourt,  Ooloock,  J.  There  being  a  difference  of  opinion 
en  this  subject,  I  have  been  led  to  inyestigate  it  with  some  dili- 
gence, and  the  result  is,  that  I  am  confirmed  in  the  opinion 
given  below,  that  the  plaintiff  is  entitled  to  interest  only  from 
the  time  of  the  demand.  Mr.  Ghitty,  in  his  Treatise  on  Bills, 
speaking  of  interest,  says:  "  When  interest  is  made  payable  by 
the  bill,  etc.,  itself,  there  is  no  doubt  of  its  being  recoverable; 
and,  according  to  several  cases,  is,  in  general,  payable  on  all 
liquidated  sums,  from  the  instant  the  principal  is  due,  it  is  re* 
severable  on  all  bills  of  exchange  and  notes  of  hand,  payable 
at  a  day  certain  or  after  demand."  If  payable  on  demand,  6 
Hod.  138;  5  Yes.  jun.  803,  in  some  cases,  it  is  said  that "  inter- 
est is  payable  from  the  date  of  the  note,''  etc.  He  then  ob* 
serves,  ''and  it  is  generally  understood  that  a  bill  or  note 
cairies  interest  only  from  the  time  of  the  demand  of  payment, 
unless  the  delay  were  occasioned  by  the  defendant;  as  his  being 
out  of  the  kingdom  at  the  time  it  was  due;"  and  then  follows 
the  reason  on  which  the  doctrine  is  founded;  "  for  interest  being 
in  the  nature  of  damages  for  non-payment,  it  would  be  un- 
reasonable to  suffer  the  holder,  by  his  own  laches,  to  acquire  a 
benefit,  and  to  subject  the  drawer,  acceptor,  or  indorser  to  dam- 
ages, when  he  was  guilty  of  no  default:''  Ghitty,  296,  318;  and 
for  these  positions,  refers  to  high  authority,  which,  upon  exam- 
iiuition,  vrill  be  found  to  support  them.  In  7  T.  B.  124,  Tar^ 
^[uar  V.  iforrts,  in  a  case  on  a  bond  in  which  no  time  of  payment 
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was  mentioned,  and  no  interest  required,  the  court  said  tlie  debt 
is  due  at  the  date,  and  interest  must  be  calculated  from  that 
time.  The  first  position  is  also  to  be  found  in  the  case  of 
Jhompw^  ▼.  Eeicham,  8  Johns.  189, 192  [5  Am.  Dec.  332];  but 
these  were  not  cases  payable  on  demand.  Nothing  was  said  as  to 
any  time  or  place  of  payment,  and  in  speaking  of  liquidated 
demands  drawing  interest,  the  same  thing  is  meant. 

Where  two  sit  down  to  adjust  an  account,  and  strike  a  bal- 
ance and  it  is  done,  and  the  balance  acknowledged  without  say- 
ing anything  about  payment,  the  debt  is  due  immediately,  and 
interest  allowed  from  the  time.  In  2  Black.  761,  Blau$  ▼.  Hint- 
hriok8f  which  was  a  case  on  an  account  stated,  it  was  decided 
that  interest  from  the  date  be  allowed;  and  in  that  case.  Flow- 
den,  Blackstone  and  Nares  say  interest  is  due  on  all  liquidated 
sums  from  the  instant  the  principal  becomes  due  and  payable; 
therefore,  on  all  bills  of  exchange,  notes  of  hand  payable  at  a 
certain  day,  or  after  demand,  if  payable  on  demand,  interest  la 
due.  So,  also,  in  the  case  of  Brass  Crosley  ▼.  JEx^rd  Mayor  <^ 
London,  3  Wilson,  206,  it  is  there  apparent  tiiat  a  note  payable 
on  demand  is  not  considered  as  carrying  interest  from  the  date, 
akid  is  distinguished  from  oases  where  no  time  is  mentioned. 

But  it  is  contended  that  it  should  cany  interest  from  the- 
date,  because  it  is  a  debt  due  in  prcnenH,  the  solvendum  in  /u^ 
htro.  I  ask  if  this  is  not  equally  the  case  with  every  note  ct 
hand  in  which  the  maker  says,  I  promise  to  pay,  one  year  after 
date,  for  yalue  receiyed  f  Is  not  this  as  much  an  acknowledg<» 
ment  of  a  debt  immediately  due  f  There  is  a  promise  to  pay,  and 
an  acknowledgment  of  yalue  receiyed.  The  debt  then  exists  at 
the  date  of  the  note.  But  in  such  case  interest  is  allowed  onlj 
from  the  time  the  note  is  payable.  Why  not  apply  the  same 
principle  to  the  due  bill,  which  is  also  payable  at  a  future  time» 
viz.,  on  demand? 

Is  it  now  a  bill  of  exchange  f  Here  the  note  was  immedi- 
ately transferred  by  Newman  to  Gannon;  it  was  adraft  on  him- 
sdf ,  payable  on  demand.  Had  it  been  on  his  banker,  them 
could  have  been  a  doubt  that  interest  would  have  been  allowed 
until  the  demand.  Why  f  Because  it  is  said  the  drawee  un- 
dertakes to  demand.  So  in  this  case  I  say  the  payee,  by  the 
terms  of  the  contract  on  the  due  bill,  undertakes  to  make  the 
demand. 

Bkhabdsoh,  Gamtt,  and  Bat,  JJ,,  conouned. 
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Duncan  v.  Bjrown. 

[1  MoOOBD,  878.] 

ItaiB  voT  BxBGBABOCD  BT  Ihbolysnt  Act.— Where  a  defendant  had  been 
daoharged  under  the  inaolTent  act  from  confinement,  at  the  rait  of  tha 
plaintiff,  it  was  held,  that  the  act  did  not  prohibit  the  plaintiff  raing  the 
defendant:  1.  For  debta  whioh  had  been  paid  by  the  phdntiff  as  the  de- 
fendant's indorser  sinoe  his  diBohaige,  bat  which  notes  were  in  ecdsfeenoe 
at  the  time  of  such  disohar^;  and,  2.  For  debts  doe  by  the  defendant 
to  the  plaintiff  before  the  arrest  and  discharge,  bat  which  had  not  been 
soed  on,  nor  on  which  any  dividend  had  been  leeeiyed;  that  the  law 
aperates  a  discharge  only  as  to  sach  saits  that  are  pending,  or  on  the 
debts  of  those  creditors  (whether  raing  or  not)  who  may  think  proper  to 
reoeive  a  dividend. 

MonoN  to  discharge  the  defendant  from  bail,  on  the  ground 
that  he  had  been  disohaiged  under  the  inBolvent  act  from  con- 
finement, at  the  suit  of  the  present  plaintiff,  and  therefore 
ahould  not  be  again  liable  to  be  sued  by  the  same  plaintiff. 
There  were  two  classes  of  debts  for  which  the  plaintiff  now 
saed  the  defendant:  1.  Debts  which  had  been  paid  by  the 
plaintiff  as  the  defendant's  indorser  since  his  discharge^  but 
which  notes  were  in  existence  at  the  time  of  his  dischaige;  2. 
Debts  due  by  the  defendant  directly  to  the  plaintiff,  but  not 
raed  for. 

By  Court,  Ooloogk,  J.  As  to  the  first  description  of  debts  I 
entertain  no  doubt.  The  defendant  is  not  dischaiged  from 
BQch  by  having  taken  the  benefit  of  the  act;  for  as  to  them  the 
plaintiff  cannot  be  said  to  have  been  a  creditor  at  the  time  of 
the  arrest  or  discharge,  and  he  is  not  therefore  embraced  or 
even  contemplated  in  any  part  of  the  act.  The  case  of  Wall  ▼. 
The  Court  of  Wardens,  1  Bay,  434,  at  first  created  some  doubt 
in  my  mind;  but  a  more  attentive  reading  satisfied  me  that  the 
case  would  not  be  considered  as  embracing  the  question  now 
before  me;  and  I  am  of  opinion  that  the  plaintiff  is  not  pre- 
sented from  suing  on  a  note  due  before  the  arrest  and  discharge, 
which  had  not  been  sued  on,  or  on  whioh  no  dividend  has  been 
received.  That  the  law  operates  a  discharge  only  as  to  such 
suits  as  are  pending,  or  on  the  debts  of  those  creditors  (whether 
suing  or  not)  who  may  think  proper  to  receive  a  dividend. 

The  act,  it  is  true,  as  said  in  the  case  above  referred  to,  does 
contemplate  three  descriptions  of  persons:  1.  Suitors,  or  suing 
creditors;  2.  Those  coming  in  and  accepting  of  a  dividend  of 
the  insolvent  debtor's  estate  and  effects;  and»  3.  Those  who  had 
neither  chosen  to  have  or  accept  a  dividend. 
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But  the  first  description  of  persons  may  be  comprehended  in 
the  second  and  third.  Thns»  a  soitor  may  or  may  not  aeeept  tk, 
dividend,  and  there  is  nothing  in  the  act  to  compel  him  to  do 
so,  even  on  the  demand  for  which  he  soes;  or  a  suitor  may  not 
be  a  suitor  as  to  some  demands. 

What  is  the  object  of  the  aotf  The  title  shows  it  to  be,  to 
relieve  unfortunate  debtors  from  imprisonment.  It  is  not  m 
bankrupt  act,  except  so  far  as  the  creditors  may  choose  to  maka 
it  one.  It  declares  that  one  imprisoned  may  be  discharged  on 
certain  terms,  by  giving  in  a  just  schedule  of  all  his  property, 
and  taking  the  oath  prescribed.  It  then  proceeds  to  the  Tnannur 
in  which  the  property  is  to  be  disposed  of,  and  the  manner  and 
extent  of  the  discharge  of  the  insolvent. 

1.  It  directs  that  the  property  shall  be  assigned  by  a  short 
indorsement  on  the  petition  to  the  "  creditor  or  creditorB,  at 
whose  suit  he  is  charged,  or  to  such  person  as  the  court  sliaU 
direct;  and  that  the  assigxmient,  to  be  made  as  aforesaid,  shall 
be  in  trust  for  such  suitor  or  suitors,  and  such  other  the  credit- 
ors of  the  said  petitioner  as  shall  be  vrilling  to  receive  a  divi- 
dend of  his  real  estate,  goods  and  effects;  and  shall  vrithin 
twelve  months  after  the  time  of  exhibiting  their  petition  make 
their  demand." 

This  being  done,  and  the  petitioner  deliyering  up  all  his 
Touchers  and  title  deeds  to  the  assignecyhe  '*  shall  be  forthwith 
discharged  by  order  of  the  court  aforesaid  from  such  suit  <Nr 
suits;  and  also,  thenceforth,  be  acquitted  and  discharged  of  and 
from  and  against  all  such  other  of  his  or  her  creditors  as  shall 
have  received  their  dividend  aforesaid,  from  all  debts,  contracts 
and  demands  whatsoever." 

The  first  inquiry,  in  giving  construction  to  this  clause  is,  to 
whom  is  the  assignment  to  be  made — ^to  the  creditor  or  credit- 
ors f  But  there  is  no  obligation  on  them  to  accept,  or  on  the 
court  to  appoint  them,  for  the  act  says,  to  them  "  or  such  other 
person."  Nothing  is  to  be  collected  then  from  the  fsot  that 
they  may  be  assignees.  Next,  for  whose  benefit  is  the  assign- 
ment to  be  madef  For  the  benefit  of  those  who  shall  be  will- 
ing to  receive  a  dividend  of  his  estate,  whether  suing  creditors 
or  not  suing  creditors;  for  according  to  all  rules  of  construction, 
the  words,  '*  willing  to  receiye,"  refer  as  well  to  suitor  or 
suitors,  as  to  other  creditors  who  may  take  a  dividend.  When 
the  act  speaks  of  his  discharge,  it  first  simply  discharges  him 
from  the  suit  or  suits  which  may  be  pending.  The  words  are 
certainly  not  sufficient  to  comprehend  all  the  demands  which  a 
suing  creditor  may  have. 
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Can  it  be  odd  that  a  speoifioation  of  partioiilar  dobta  means 
all  debtef  When  the  l^gjalatore  intend  to  dieohaige  the  inaol- 
▼ent  from  all  debts  which  he  owes  to  any  partionlar  desoriptioii 
of  czeditorSy  it  may  do  so  in  express  terms;  as  in  the  hitter  part 
of  this  ehtiise,  in  which  he  is  discharged  from  the  debts  of  those 
who  taike  dividends,  the  words  are:  *'  He  is  acquitted  and  die* 
charged  from  all  creditors  who  take  a  diTidend/'  Of  what? 
Of  sU  debts,  contracts,  and  demands,  whatsoeyer.  It  is,  then, 
laanifeet  that  he  is  not  discharged  from  any  debts  not  sued  for, 
and  the  eleventh  clanse  of  the  act  confirms  this  construction; 
for  there,  all  creditors,  who  do  not  receive  a  dividend,  are 
allowed  to  perpetuate  their  demands  in  a  particular  manner. 
And  I  would  ask,  what  reason  can  be  given  why  a  person  who 
has  sued  on  one  out  of  twenty  debts,  should  be  compelled  to 
take  a  dividend  for  the  nineteen  debts  not  sued  for,  any  more 
than  one  who  has  a  single  debt  against  the  insolvent,  for  which 
he  has  not  sued.  The  arguments  which  go  to  show  that  the 
reUef  afforded  by  this  act  is  only  partial,  would  be  well  addressed 
to  the  legislature,  but  can  have  no  effect  on  the  court.  Our 
dufy  is  to  say  what  they  have  done,  and  not  what  they  ought  to 
do;  and  I  am  happy  to  be  relieved  from  that  which  has  been 
found  by  all  who  ever  engaged  in  it,  the  most  difSoult  subject 
of  legislation. 

The  majority  of  the  court  concur  in  this  opinion.  The  mo- 
tion is  therefore  dismissed. 

Nor,  HuasB,  and  Bigbbabdsov,  JJ.,  cononned. 

Gaxtt,  J.,  dissented. 


GosAOK  V.  Dbscoudbis. 

ClMoOa»»  416.] 

MnnaAHDUM  loa  Sials  or  Laud. — On  the  nle  of  land  tlie  following  le- 
Mipi  wu  held  tufficient  as  a  memoFandiim  within  the  ttatate  of  fEandat 
"BeoeiTedof  C,  twenty  doUara,  being  on  aoooont  of  a  plantation  on  the 
Qypreas,  sold  to  him  this  day  for  two  thousand  two  hnndred  doUan,  pay* 
ahls  in  different  installments,  as  per  agreement." 

AcxxoH  on  the  case  for  the  breach  of  the  foUowing  agreement: 

"  Beceived  of  Mr.  Peter  Cosack,  twenty  dollars,  being  on 

account  of  a  plantation  on  the  Cypress,  sold  to  him  this  day, 

for  two  thousand  two  hundred  dollars,  payable  in  different 

installments,  as  per  agreement.    Charleston,  August  1, 1816. 

«<  lao.  DssoouDBxs  &  Cbovat." 
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The  jniy  found  a  verdict  of  ihxee  hnndied  doUan,  and  for 
twenty  dollars  more,  with  interest  upon  the  latter  aom,  fma 
the  date  of  the  agreement. 

King,  for  the  motion  for  a  new  tiiaL 

Ooffddl,  contra. 

By  Court,  Bkhubdboh,  J.  That  the  defendants  contrmoted  to 
Bell  to  the  plaintiff  a  tract  of  land  for  two  thousand  two  hnn- 
died  dollars,  and  that  they  receiTed  twenty  doUazs  in  pari 
payment,  are  unqnestionable  facts.  That  the  plamttfT  Tety 
soon  after,  demanded  titles,  after  tendering  the  first  install- 
ment, or  at  least  was  offering  to  tender  the  money,  when  he  was 
stopped  by  Croyat's  expressly  refusing  to  make  titles,  are  equally 
certain.  The  plaintiff  having  offered  to  perform  his  part  of  the 
contract,  and  the  defendants  refosing  to  do  the  like  on  their 
part,  gives  a  right  of  action;  provided,  the  contract  was  ong* 
inally  binding  in  law. 

The  objection  to  the  contract  is,  that  it  is  not  aoooidui^  to 
the  statute  of  frauds,  etc.,  29  Charles]?.,  c.  8,  pL  82;  in  not 
having  been  reduced  to  writing,  etc.  This  statute  enacts  "  that 
no  action  shall  be  brought,  etc.,  upon  any  contract  or  sale  of 
land,  etc.,  unless  the  agreement,  etc.,  or  some  memoiandam  or 
note,  etc.,  shall  be  in  writing,  and  signed  by  the  party  so 
charged  therewith,  or  some  other  person  thereunto  by  him  law- 
fully authorized." 

In  the  case  be&tre  us,  the  receipt  was  an  intelligible  note  in 
writing,  and  signed  by  the  defendants.  It  imports  the  assent 
of  both  parties,  both  in  its  terms  and  by  the  acts  set  forth, 
which  is  what  the  statute  requires.  It  is  enough  that  the  writ- 
ing signed  by  one,  imports  an  agreement  and  has  been  accepted 
by  the  other.  It  need  not  be  signed  by  both:  1  Yes.  jun.  326; 
Roberts,  109.  This  is  indeed  well  illustrated  by  an  ordinary 
mesne  conveyance,  which  is  signed  but  by  the  donor.  No  par^ 
ticular  form  is  required  by  the  statute:  2  Yentr.  861;  1  Yarn. 
110;  Peake,  217.  It  is  enough  if  intelligible.  I  iq>prehend 
that  there  can  be  no  question  that  in  such  a  case  the  court  of 
equity  would  specifically  enforce  the  contract:  8  Taunt.  175;  8 
Wooddeson,  468;  1  Yes.  jun.  326.  And  where  that  court  ought 
to  give  specific  relief,  this  court,  under  the  same  testimony,  wiU 
give  damages;  for  though  the  courts  differ  in  the  mode  of  proof, 
and  in  the  matter  of  giving  relief  to  the  injured  party,  yet  in  a 
question  of  right,  and  for  the  enforcement  of  law,  whidi  is  the 
end  of  both  courts,  they  agree. 
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Bat  bendes  the  xeoeipt  in  writiiig,  it  appears  well  settled  tbat 
the  pajment  of  a  sabstantial  part  of  the  purchase-monej  ia  snoh 
a  paii  performance  as  to  take  a  case  ont  of  the  statate:  Boberts^ 
153:  1  Yem.  472;  8  Atk.  4;  Yes.  82;  4  Yea.  jon.  720.  Now 
upon  this  point  the  receipt  is  plain:  **  Beceived  on  account  of 
a  plantation/'  etc.,  sold  to  him  for  two  thousand  two  hondred 
dollars.  The  twenty  dollars,  by  the  literal  import  of  the  receipt 
itself,  is  plainly  a  payment. 

I  need  not  notice  at  large  the  objections  to  the  yerdiot  arising' 
ont  of  the  facts  in  evidence.  The  plaintiiTs  case  was  yery  well 
made  oat.  Justice  is  on  his  side,  as  the  defendants  had  will« 
fnlly  broken  their  contract,  and  that  too,  most  eyidentiy  for 
gain.  In  such  a  case,  seeing  that  the  plaintiff's  claim  was  legal, 
the  jniy  must  haye  giyen  yery  heayy  damages  before  a  new  trial 
would  be  granted.  But  th^  appear  to  haye  taken  as  a  measure 
of  damageei,  the  probable  gain  to  the  defendants  arising  from 
tbeir  breach  of  the  contract,  which  is  a  rational  measure  of  the 
amount  of  the  loss  to  the  plaintiff  from  the  same  eanse. 

The  motion  is  therefore  refused. 

JoonoN,  and  Huem,  JJ.,  concurred. 
Oastt,  J.,  dissented. 


Barslli  V.  Brown. 

CllloOraD>4l».] 

PiiMBiT  BT  KotB. — ^llie  liqnidatioii  of  an  soooont  l^  a  aota^  though  1^  e 

note  of  a  third  penon,  unleM  ezprwaly  rooeiyed  in  paymont^  doea  noi 

diioharge  the  open  aooonnt. 
IrasBT  o9  Balavqb.— It  ia  well  aetiled  that  intereat  ahonld  be  allowed  on 

an  acknowledged  halanoe,  dne  on  an  open  aoooont. 
Imanr  ov  LigmnATED  Dimaow, — ^Intereat  may  be  leoovezed  npon  ao- 

ooimt  for  niooey  had  and  reoeiyed,  and  in  all  oaaea  of  oertam  or  liqnidated 

damagea. 

AonoH  for  certain  money,  the  proceeds  of  a  sale  of  goods 
placed  in  the  hands  of  the  defendants  for  sale.  One  count 
stated  that  the  plaintiffs,  Barelli,  Torre  &  Co.,  placed  certain 
goods  in  possession  of  the  defendants.  Brown  &  Moses,  public 
auctioneers,  for  sale,  and  that  the  defendants,  haying  sold  the 
flame,  owed  the  plaintiffs  a  balance  of  one  thousand  eight  hun- 
dred and  sixty-six  dollars  and  eighty-six  cents  on  the  twenty- 
seventh  of  April,  1819,  and  refused  to  account  for,  or  pay  oyer 
the  same.  A  second  count  was  for  money  lent  and  adyanced» 
and  also  money  had  and  receiyed  by  Brown  &  Moses,  as  auc- 
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tioneera.    The  jiixy  found  for  the  plaiTiMffg  a  Terdict  of  one 
thousand  two  hundred  and  sixly-Biz  dollars^  with  interest. 

A  motion  for  a  new  trial  was  made,  principally  on  the  follow- 
ing grounds  noticed  in  the  opinion:  1.  That  a  note  of  a  third 
party,  giyen  for  the  balance,  was  a  payment;  2.  And  interest 
ought  not  to  be  allowed  on  the  balance. 

By  Court,  Biceabdsoh,  J.  [after  reviewing  some  prelimin- 
ary objections]:  The  fifth,  sixth  and  ninth  gzoonda  appear 
to  be  predicated  upon  the  supposition  that,  as  Moses  gave  his 
notes  to  the  plaintiffs  for  the  balance  acknowledged  to  be  doe, 
neither  of  the  defendants,  but  more  especially  Brown,  coold  be 
made  liable  upon  the  account  acknowledged.  But  it  is  settled 
that  the  liquidation  of  an  account  by  note,  though  it  should 
have  been  by  the  note  of  a  third  person,  unless  expressly  re> 
ceived  in  payment,  does  not  destroy  the  open  accounts  6  Johns 
72-73;  [Tobey  t.  Barber,  4  Am.  Dec.  326];  8  Johns.  389. 

The  plaintifis  were  then  at  liberty  to  sue  Moses  upon  his 
notes,  or  both  the  defendants  upon  the  original  account.  And 
as  to  the  note  of  one  thousand  and  one  hundred  dollars,  givea 
for  Lazarus,  either  of  the  defendants  was  at  liberty  to  r^gstd 
the  consideration  of  that  note  as  a  part  of  the  general  account 
of  the  plaintiffs,  and  to  strike  the  balance  as  if  no  such  note  ex- 
isted. The  result  is  precisely  the  same,  whether  the  note  of 
one  thousand  and  one  hundred  dollars  be  charged  to  the  de- 
fendants, or  the  amount  of  goods,  t.  «.,  one  thousand  and  one 
hundred  dollars,  which  was  tiie  consideration  of  the  note. 

The  parties  might  adopt  either  form  in  order  to  show  the  true 
balance  due,  and  Moses  having  adopted  the  latter,  his  act  is 
binding  upon  Brown.  I  mean  not  to  say,  that  the  manner  of 
casting  the  account  made  the  note  of  one  thousand  one  hundred 
dollars  a  vendue  debt,  if  not  of  that  character  before.  I  repeat, 
that  for  the  present  the  inquiry  is,  was  the  account  proved,  not 
whether  it  originated  in  a  vendue  transaction,  nor  whether  the 
acknowledgment  by  Moses  made  it  so.  The  seventh  and  ei^th 
grounds  of  the  brief  remain  to  be  considered. 

1.  Was  the  declaration  in  due  form?  The  second  count  was 
**  for  money  had  and  received,''  and  the  account  filed  was  for 
divers  sums  of  money  received  by  the  defendants  for  the  plaint- 
iffs, upon  which  a  balance  was  due  and  had  been  expressly 
acknowledged.  Could  there  then  be  a  case  more  peonliariy 
proper  for  such  a  count,  which  Ohitty,  page  341,  saya»  is  ths 
proper  form  where  money  has  been  received,  or  whioh»  ex  eqm 
ti  bono,  ought  to  be  paid  over  to  the  plaintifb. 
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TjttiMjt  ought  interest  to  haye  been  allowed  npon  the  balance 
doe,  and  in  this  fonn  of  action  t  Interest  has  been  too  often 
allowed  npon  a  balance  of  acoonnts,  after  it  has  been  acknowl- 
edged, to  be  now  disputed:  Bobinson  y.  Bland,  2  Burr.  1086;  2 
Pais.  662;  Blaney  y.  Hendricka,  8  Wils.  205;  2  Black.  761;  1 
Doug.  876;  see  the  collection  of  cases,  by  Day,  in  5  Esp.  114. 

In  the  case  of  Bulow  y.  Ooddard,  1  Nott  &  McCord,  46  [9  Am. 
Dec.  663J,  this  court  considered  the  subject  with  great  atten- 
tion, reyiewing  past  adjudications  in  detail,  and  appear  to  haye 
come  to  this  conclusion:  '*  That  interest  is  recoyeraUe  in  all 
cases  of  certain  or  liquidated  damages.''  The  same  case  also 
deeides  that  interest  may  be  recoyered  upon  a  count  for  money 
had  and  receiyed:  See,  also,  Pean  y.  Barber,  8  Caines,  266;  9 
Johns.  71  [Peopie  y.  Oasherie,  6  Am.  Deo.  268];  Lawes'  PI. 
488. 

The  motion  is  therefore  dismissed. 

OouxMK,  HuGXE,  and  Oistt,  JJ.,  cononned. 


For  a  conndention  of  the  labject  of  interMt^  tee  note  to  SdUds  y.  i>VeNeft» 
6Am.  Deo.  18S. 

The  prindpel  oaee  has  nnoe  been  followed  in  South  Carolina  in  Dogam  y. 
iaftfay,  1  Rich.  36;  Tawiuend  y.  Steveumm,  4  Id.  69;  Tkoma§  y.  KdU^,  S 
N.  a  2ia  The  doctrine  held  by  the  ooorti  in  South  Oaiolina^  ze- 
a  payment  by  note,  is  etated  in  7%omas  y.  KeUey,  where  the  ooort 
ny:  "The  anthoritiee  in  this  state  are  to  the  e£RDot  that  a  note  taken  does 
not  amonnt  to  satisfMtion,  unless  it  is  so  agreed  and  nnderstood  by  the 
psrties;  and  vnless  snoh  be  the  nndentanding^  it  is  rather  to  be  regarded  aa 
a  memocandom  or  acknowledgment  of  the  amoont  ascertained  to  be  dnei 
BarOH  y.  Brown,  1  McGord,  449;  CotUOo  y.  Cave,  2  Hill,  628;  Keltey  v.  HoU 
tied,  2  Rich.  244;  Bank  ▼.  Bobo,  9  Rich.  818;  Hext  y.  Fnuer,  2  Strob.  Eq. 
290.**  This  is  the  general  mle,  eioept  in  the  states  of  Massaohnsetts,  Maiiia» 
and  Vennont:  See  note  to  PaietkaU  y.  Apikorp,  1  Am.  Deo.  8;  Jchmm  y. 
Weed,  6  Am.  l)e&  279;  WhUbeck  y.  Vam  Neee,  Id.  883;  Thacktry.  DkumiMr% 
4Am.  Boa  61;  JfoMsely  y.  MeGee,  Id.  106;  Tobqf  y.  Barber,  Id.  826L 


Newson  v.  Axon. 

[1  MoOOID.  OOt.] 

QiDiKAXT  Cabs  bt  ImnLUPKB—  Qujdstzov  or  Fior.  — An  innkeeper  is 
liable  for  all  losses  which  mig^t  have  been  preyented  by  ordinary  ears; 
and  ordinary  care  is  a  question  for  a  juiy.  The  bniden  ii  npon  the  inn- 
keeper to  show  sobh  ctdinary  care. 

IdABiurT  lOB  HoBsa  nr  Stablb. — Where  the  hone  of  a  gnesi  was  pot  into 
a  stable  which  was  yery  open,  bat  which  had  a  bar  to  one  door,  and  a 
lock  and  key  to  the  other,  although  the  key  waa  deliyered  to  the  aenrant 
d  the  guest»  yet  the  innkeeper  is  liable  for  a  horse  stolen  out  of  the  stable. 
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Aanofs  to  reooyer  the  Tslne  of  a  hotse  stolen  irom  Che  stable 
of  the  defendant,  an  innkeeper.  The  plaintiff,  a  ttayeler, 
stopped  at  the  house  of  the  defendant,  iriih  thxee  horses  and 
two  servants.  The  horses  were  put  into  a  staUe,  which  was 
▼eiy  open,  although  there  was  a  bar  to  one  door,  and  a  good 
lock  and  key  to  the  other.  The  hostler  wished  at  the  usual 
hour  of  the  eyening  to  lock  the  stable  door,  and  cany  the  key 
into  the  house,  but  the  servants  of  the  plaintiff  made  objection, 
saying  they  would  sleep  in  the  stable,  and  did  not  wish  to  be 
locked  in.  It  did  not  appear  whether  the  door  had  been 
locked,  or  how  the  stable  was  entered,  but  the  next  morning  it 
was  discoTered  that  one  of  the  horses  was  stolen.  A  yerdiet  was 
found  for  the  plaintiff.    Motion  was  now  made  for  a  new  triaL 

Evans,  for  the  motion. 

MoOcrd,  contra. 

By  Court,  Huokb,  J.    Public  utility  requires  that  innkeepen 
be  held  liable  for  all  losses  which  might  haye  been  preyented 
by  ordinary  care.    Ordinary  neglect  is  but  the  want  or  absence 
of  ordinary  care:  Law  of  Bailments,  24.    Wheneyer  ordinary 
oare  was  used  by  the  innkeeper,  was  a  question  for  the  jury; 
and  unless  they  have  found  yeiy  much  against  the  weight  of 
eyidence,  their  verdict  is  not  to  be  disputed.    It  is  the  duty  ot 
innkeepers  to  provide  good  and  sufficient  stable,  and  if  they  do 
not,  they  are  responsible  for  the  consequences.    How  fiur  the 
loss  in  question  was  to  be  attribated  to  the  badness  of  the 
stable,  does  not  appear;  but  as  it  may  be  attributed  to  tbat 
cause  with  as  much  propriety  as  to  any  other,  the  defendant 
has  no  reason  to  complain  that  he  is  made  responsible.    It  was 
a  want  of  ordinary  care  to  have  such  a  stable.     Whenever  it  be 
doubtful  whether  ordinary  care  has  been  used  or  not,  the  pie- 
sumption  is  against  the  bailee.    If  he  does  not  rebut  the  pre- 
sumption of  a  want  of  ordinary  care,  arising  from  the  loss  of 
the  goods  bailed,  he  ib  responsible.    It  has  been  held  that 
when  the  goods  of  the  guest  were  placed  in  a  chamber,  and  the 
key  delivered  to  him,  that  the  innkeeper  was  nevertheless  re- 
sponsible for  their  loss:  Moor,  78,  158;  Cro.  Elis.  285;  Salk. 
18.    Had,  therefore,  the  stable  been  properly  constructed,  and 
the  key  delivered  to  the  servants  of  the  plaintiff,  the  defendant 
must  haye  been  held  responsible.    The  innkeeper  is  regarded 
as  exercising  a  public  employment,  all  the  duties  of  which  mnit 
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be  xigidly  enf oro6d»  to  prevent  the  namerone  frauds  wliioh  thej 
jnight  have  it  in  their  power  to  practice  with  impunity. 
The  motion  must  therefore  be  discharged. 

GoxAMK*  NoTT,  BuoBAiDsoVy  and  Oam,  JJ.,  conemred. 

IhelialMlityolaa  JimkmfMiris  diiouMid  in  saototoClsff  t.  Wlggbu^f 


Stats  v.  Allen. 

[iiioaoiB,as.] 

or  ToujMQ  JuBT.^A  dafcndant  hat  not  a  lij^  eitber  In  a  orimiasl 
or  ciril  oan  to  hmw  the  Jniy  polled;  thisii  a  niMBt  wbioh  the  ooml 

*  TiF"«4""«"  tiik«  for  its  own  goidmoe^  hot  when  the  oonrt  is  fdllj  Mtie- 
fM,  it  win  not  rMort  to  it. 

fimonov  or  Jubt  n  Pnosioimoir  roa  Ldk..— In  prcwacntioM  forlibol»  the 
intantkni  with  which  the  paUioation  wu  medoi  m  well  m  the  laet  of 
paUiotttian  and  the  troth  of  the  umnendoea,  are  inTolTed  in  the  general 
iMae^  and  the  whole  oaae^  law  and  faot»  is  deteimined  by  a  general  ▼erdiol 

lamcfTimiT  for  libeL  After  the  jury  had  been  sworn  to  trj 
the  case  the  defendant's  counsel  moved  to  quash  the  indictment 
on  the  ground  that  the  prosecutor  had  been  one  of  the  grand 
juiy,  who  found  the  bill.  On  inquiry^  it  was  found  thaty. 
although  the  prosecutor  had  been  one  of  the  grand  jury  in 
the  fall  term  of  1820,  he  was  not  one  when  the  bill  was  found, 
and  therefore  the  motion  was  overruled. 

The  juiy  were  instructed  that  the  only  questions  for  them  to 
find  was  the  fact  of  publication,  and  whether  the  innuendoes 
were  true.  They  found  the  defendant  guilty.  The  defendant 
asked  to  have  the  jury  polled,  which  the  court  refused. 

A  motion  was  made  for  a  new  trial  because  of  misdirection, 
and  because  of  the  refusal  to  have  the  jury  polled. 

NoUf  for  the  motion. 

Clarhe,  carUra. 

By  Oourt,  Hugeb,  J.  The  motion  to  quash  tne  indictment 
must  be  dismissed  for  reasons  assigned  by  the  circoit  court. 

Before  I  proceed  to  consider  the  first  and  important  ground 
on  which  the  motion  for  a  new  trial  is  submitted,  I  will  briefly 
observe  on  the  second,  that  in  the  case  of  Martin  v.  Maverick,  1 
McCord,  24,  recently  decided  by  this  court;  it  was  ruled  that 
the  right  of  polling  the  jury  did  not  attach  to  either  party, 
plaintiff  or  defendant;  that  it  was  a  means  to  which  the  court 
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sometimes  resorted  to  ascertain  if  the  jury  were  agreed  on  theiz 
Terdict,  but  that  when  fully  satisfied  of  this  fact  by  other  and 
more  accustomed  means  it  would  not  be  resorted  to. 

The  first  ground  presents  a  question  which  formerly  excited 
much  interest  in  England,  but  one  which  I  had  thought  long 
since  settled  in  this  state.  I  find,  howeyer,  on  inTestigation, 
that  no  decision  directly  on  the  point  has  been  made  by  this 
court,  however  uniform  may  have  been  the  decisions  on  the  cir> 
cuit.  I  shall  therefore  proceed  to  inquire:  1.  Whether,  accord- 
ing to  the  common  law  of  England,  the  juries  are  confined  to 
the  fact  of  publication  and  the  truth  of  ttie  innuendoes,  and  if 
such  be  the  case,  whether  that  rule  is  of  force  in  this  state  f 
That  a  difference  of  opinion  existed  in  England  as  to  the  rights 
of  juries  on  this  subject  is  yeiy  apparent  from  the  parltamfln- 
tary  and  judicial  history  of  that  country.  In  the  senate  and  ai 
the  bar,  as  well  as  in  the  public  prints,  a  most  decided  opposi- 
tion was  kept  up  for  years,  and  it  was  only  terminated  by  the 
statute  of  the  32  of  George  m.,  which  restored  to  jurors  the 
right  of  deciding  upon  the  intention  as  well  as  the  fact  of  pub- 
lication and  the  truth  of  the  innuendoes.  As  this  statute,  how- 
ever, was  not  passed  until  long  subsequent  to  the  separation  of 
the  United  States  from  Great  Britain,  its  provisions  are  not 
binding  here,  but  the  law  as  it  stood  anterior  to  that  statute 
must  be  our  rule,  unless  controlled  by  other  causes. 

That  the  rule  as  laid  down  by  the  circuit  court  was  the  law 
of  England,  prior  to  the  time  of  the  statute,  is,  I  think,  abund- 
antly evident.  As  early  as  the  year  1731,  Lord  Raymond,  in 
the  case  of  The  King  v.  FranJdyn^  distinctly  recognised  it  as 
settled  doctrine.  His  words  were,  there  are  three  things  to  he 
considered,  whereof  two  by  you,  the  jury,  and  one  by  the  court. 
The  first  is,  whether  the  defendant  is  guilty  of  the  publioatioB, 
or  not?  The  second,  whether  the  expressions  refer  to  his 
present  majesty,  or  his  principal  officers,  and  one  applicable  to 
them  or  not  ?  The  third  does  not  belong  to  the  offlee  of  the 
jury,  but  to  the  office  of  the  court.  The  intention  was  by  him 
regarded  as  an  inference  of  law.  The  same  doctrine  was  recog- 
nized by  Lord  Chief  Justice  Lee,  in  1762.  in  the  case  of  The 
Kingy.  Owen,  10  St.  Tr.  App.  194.  In  the  celebrated  esse  of 
The  King  v.  WiUoes,  in  1764,  for  publishing  the  forty-fifth  num- 
ber of  the  North  Briton,  the  verdict  of  printing  and  pubUshing 
was  regarded  as  a  general  verdict  of  guilty:  4  Burr.  2527. 

Lord  Mansfield,  in  the  case  of  WoodfdO,  for  publishing  Junius, 
5  Burr.  2661,  stated  that  "  guilty  of  printing  and  publishing. 
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where  there  is  no  other  chazge,  is  gailtj;  for  nothing  more  is 
to  be  found  hj  the  juiy."  In  this  case  he  observed  that  this 
diraetion,  though  often  given,  with  an  express  request  from 
him,  if  any  doubt  existed  as  to  its  correotness,  that  the  court 
might  be  moved  upon  it,  was  never  eomplained  of. 

In  the  case  of  the  Dean  of  Bi.  Aac^h^  tried  in  1784,  Mr.  JTuih 
tioe  Buller  hud  down  the  same  doctrine,  which  on  appeal  to  the 
bench  of  judges,  was  fully  and  unanimously  confirmed.  In  the 
ease  of  The  King  v.  Sockdale,  as  well  as  in  that  of  The  Sing  v. 
WUhere,  Lord  Eenyon  supported  the  same  doctrine:  8  T.  B. 
428. 

If  to  authorities  so  high,  any  additional  support  be  neces 
sazy,  it  is  to  be  found  in  the  reply  of  the  twelve  judges  of  Eng* 
land  to  the  questions  put  to  them  by  the  house  of  lords,  in 
1783,  when  they  had  under  consideration  the  Hbel  bill.  The 
question  was,  '*  whether,  on  the  trial  of  any  information,  or 
indictment  for  a  libel,  is  the  criminality  or  innocence  of  the 
person  set  forth  in  such  inf omiation  or  indictment  as  the  libel, 
matter  of  fact,  or  matter  of  law,  where  no  evidence  is  given  for 
the  defendant?"    The  answer  was,  '*  matter  of  law." 

In  opposition  to  decisions  so  uniform  and  commanding,  the 
opinions  of  jurists  at  the  bar  and  in  the  senate,  however  re- 
spectable, cannot  be  regarded  as  authoritative.  They  may, 
indeed,  show  what  the  law  ought  to  be,  but  to  the  courts  alone 
we  can  resort,  to  ascertain  what  the  law  is.  That  this  rule  is 
at  variance  vrith  the  general  principles  of  law,  is  not  denied. 
In  every  other  case,  without  exception,  where  the  general  issue 
he  joined,  a  general  verdict  resolves  both  law  and  fact  And 
although  it  be  true  as  a  general  maxim  that  **  ad  quantianem  legie 
respondent  judicea,  et  ad  quceeiionem  facU  respondent  juratores," 
yet  where  law  and  fact  are  blended,  as  they  must  be  in  the 
general  issue,  it  is  impossible  to  decide  the  one  without  the 
other,  and  therefore  in  all  such  cases,  the  juries,  if  they  decide 
at  all,  must,  ex  necessitate^  decide  ibe  law  as  well  as  the  fact. 
Libels,  however,  are  said  to  differ  so  much  from  all  other  crim- 
inal offenses  as  to  justify  a  departure  from  the  general  rule  of 
proceeding.  Intention,  which  is  the  yeiy  essence  of  crime,  is 
said  in  all  other  cases  to  be  inferred  alone  from  facts,  which 
are  within  the  province  of  the  jury;  but  that  in  the  case  of  libel 
the  intention  is  an  inference  of  law  from  a  written  instrument, 
the  construction  of  which  is  always  within  the  province  of  the 
court.  But  there  is  a  manifest  distinction  between  the  purport 
or  meaning  of  an  instrument  in  writing  and  the  intention,  or 

Dm.  Tol. 
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,9110  ammo,  with  which  that  instrument  was  written.  The  most 
harmless  words  in  their  accustomed  sense,  may,  under  peculiar 
xnroumstances,  indicate  the  most  malicious  disposition,  and  be 
;productiye  of  infinite  mischief;  whereas,  words  of  a  Terj  dif- 
ferent character  may  be  uttered  without  malice,  and  from  cir- 
cumstances be  perfectly  harmless;  and  whether  they  be  the  one 
/or  the  other,  is  a  fact  which  can  only  be  infeized  from  other 
lacts,  as  time  and  place,  etc. 

To  haye  written  at  one  period  of  a  man  in  France  that  he 
was  a  royalist,  would  haye  been  malicious  and  injurious; 
whereas,  tixe  same  epithet  would  now  be  regarded  as  harmless, 
if  not  complimentaiy.  In  ciril  cases,  the  intention  or  purport 
of  the  instrument  is  the  only  subject  of  inquiry.  In  criminsi 
cases  the  quo  amino,  the  disposition  of  mind  with  which  the  in- 
strument was  written,  is  the  question. 

•  The  first  is  an  inference  of  law,  and  properly  belongs  to  the 
court;  the  last  is  an  inference  of  fact,  and  ought  to  belong  to 
the  jury.  This  distinction  is  preserved  in  all  cases  of  foxgeiy. 
The  juxy  are  then  not  limited  in  their  inquiry  to  the  simple  fMst 
of  execution,  but  determine  the  quo  animo  with  which  it  was 
done.  It  was  not,  I  apprehend,  because  jurors  are  less  quali- 
fied to  infer  from  circumstances  the  intention  with  which  a  libel 
had  been  published,  than  that  with  which  a  note  had  been  exe- 
cuted, or  that  intention  was  not  as  essential  to  the  constitution 
of  a  libel  as  forgeiy ;  that  the  law  of  England  has  reserved  the 
first  to  the  judges,  and  given  the  others  to  the  jurors.  In  the 
peculiar  form  of  the  British  government,  I  think  is  to  be  foond 
the  reason  of  the  exception.  Composed  of  three  distinct  orierB, 
king,  lords,  and  commons,  much  regulation  was  required  to  pre- 
serve each  in  its  respective  sphere.  The  history  of  England  is 
scarcely  more  than  the  history  of  an  almost  perpetual  contest 
for  power  between  these  different  orders.  Each  in  turn  hsE 
gained  the  ascendency;  but  neither  has  been  able  to  destroy  the 
other.  The  patronage  of  the  king,  the  wealth  of  the  nobility, 
and  the  physical  power  of  the  commons,  acting  in  different 
combinations  and  under  different  circumstances,  have  hitherto 
preserved  that  balance  of  power  on  which  the  preservation  of 
the  government  is  supposed  to  depend.  In  these  different  con- 
tests, each  order  resorted  to  all  the  means  it  possessed  for 
a^^gression  or  defense. 

Perhaps  the  most  formidable  power  which  can  be  airayed 
against  prerogative  is  the  press.  If  unrestrained,  its  succeii 
would  seem  to  be  almost  inevitaUe.    So  formidable  was  tia» 
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power  regarded  by  all  parties^  and  so  vitally  coxmeoied  was  it 
aapposed  with  the  doctrine  of  libel,  that  we  find  the  friends  of 
pzerogatiye,  among  whom  have  always  stood  pre-eminently  dis- 
tmgniahed  the  judges  of  England,  invariably  contending  for 
the  li^ts  of  the  court,  and  the  friends  of  the  commons  as  in- 
TariaUy  contending  for  the  rights  of  juries.  If  to  this  pecnl- 
iariiy  of  the  British  goyemment  the  rule  in  question  is  properly 
tnced,  it  would  only  be  consistent  with  a  yery  common  maxim 
of  the  common  law  itself,  cessante  raiione  cesBoi  et  ipsa  lex,  to 
declare  it  not  of  force  in  this  state,  where  we  haye  but  one 
order,  and  that  order  the  people.  But  on  this  point,  the  act  of 
the  legislature,  which  makes  of  force  the  common  law  in  this 
state,  is  explicit.  It  is  of  force,  only  so  far  as  is  consistent  with 
our  constitution,  customs  and  laws. 

In  the  case  of  Hie  Stale  y.  Lehre  [4  Am.  Dec.  696],  this  point 
^did  not  necessarily  arise,  but  the  court  incidentally  noticed  it 
and  obeeryed  that  they  were  unanimously  of  opinion  that  the 
intention  with  which  the  publication  was  made,  as  well  as  the 
fact  of  publication  and  truth  of  the  innuendoes,  was  inyolyed 
in  the  general  issue;  and  that  the  whole  case,  law  as  well  as 
fact,  was  resolyed  by  a  general  yerdict;  and  such  is  now  the 
opinion  of  this  court. 

The  motion  therefore  for  a  new  trial  must  be  granted. 

Ooi/xxjK,  BiOBABDSON,  and  Oastt,  JJ.,  concurred. 

NoTT,  J.  I  concur  with  this  decision,  because  I  think  it  ia 
eonsonant  with  the  proyisions  of  the  common  law. 


Tlia  lii^  to  poll  the  jniy  in  a  crimiiud  oaae  is  genenlly  sdmittod:  See 
FtoflBitt  on  Jury  Trial,  see.  466;  not,  however,  in  MaanohoMtti:  Commtm^ 
^maUh  y.  OoMeff^  llSMaaa.  1.  Bat  in  many  etatea  theprooedme  ia  regnlaied 
\fy  atatate  as  in  Galifoniia:  Penal  CSode,  aeo.  1108^  where  the  light  in  a  oiim- 
iaal  oaae  ia  giyen. 


State  v.  MoDonald. 

[11fOOOBD,082.] 

Vouf  or  LmicxMSHT  tob  Biot. — ^Where,  on  an  indietmant  for  riol  agafawl 
the  defendant  and  two  othen  named,  with  "  diyera  other  peraona^  to  wil^ 
to  the  nnmber  of  five,"  without  alleging  that  the  five  othera  were  nn- 
known,  or  aetting  out  their  namea,  and  the  grand  Jniy  foand  a  tme  bill 
only  againat  the  defendant  and  one  other,  to  which  the  defendant  pleaded 
gpilty,  judgment  most  be  arreated. 
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LfmonoHT  against  the  defendant  and  two  others,  chaxging 
that  they,  together  with  **  diyers  other  persons,  to  wit,  to  the 
number  of  fiye/'  committed  the  offense,  without  alleging  that 
the  fiye  others  were  unknown,  or  49etting  out  their  names. 
A  true  bill  was  found  against  the  defendant  and  one  other  only. 
The  defendant  pleaded  guilty,  and  a  motion  was  now  made  in 
arrest  of  judgment,  nmply  on  the  ground  that  the  names  of  ttie 
others  should  have  been  giren,  or  if  unknown,  that  fsct  fhould 
have  been  expressly  stated. 

Oarter^  for  the  motion. 

Evenoa,  contra. 

By  Court,  Johkson,  JT.  Notwithstanding  the  oomphdnta  that 
have  been  made  against  the  strictness  required  in  criminal  prcK 
ceedings,  as  tending  to  facilitate  the  escape  of  offenders,  all 
must  agree  that  to  a  certain  extent  it  is  indispensable;  nor  will 
it  be  denied  that  it  is  necessary  to  the  purposes  of  justice,  that 
the  party  accused  should  be  fully  apprised  of  the  nature  and 
identity  of  the  offense  for  which  he  is  called  to  answer.  He 
ought  to  be  protected  from  subsequent  prosecution  for  the  same 
offense,  and  the  court  ought  to  be  enabled  to  judge  from  the 
record  what  the  offense  is,  and  to  apply  the  judgment  and  pun- 
ishment which  the  law  prescribes. 

Upon  this  principle,  it  is  necessary  to  set  out  the  name  of  the 
person  against  whom  the  offense  was  committed,  not  as  a  sab- 
stantiye  part  of  the  offense  itself,  but  as  a  circumstance  descrip- 
tiye  of  its  identity;  and  notwithstanding  it  is  from  necessily 
dispensed  with  when  the  name  in  really  unknown,  yet  it  is  bo 
steadily  adhered  to  in  the  English  courts,  that  where  on  the 
trial  of  an  indictment  for  larceny,  which  laid  the  goods  stolen 
as  the  property  of  a  person  unknown,  the  owner's  name  was 
developed,  the  prisoner  was  discharged,  and  a  new  bill  of  in* 
dictment  preferred,  setting  out  his  name:  1  Chitl^  dim.  Law, 
212. 

For  the  same  reason,  the  names  of  third  persons,  if  they  be 
necessary  to  the  consummation  of  the  offense,  or  constitute  a 
necessary  part  of  its  description,  should,  if  known,  be  inserted; 
with  regard  to  which,  the  same  strictness  is  required  aa  in  an  in- 
dictment against  an  accessory,  stating,  contrary  to  the  truth, 
that  the  principal  was  unknown,  the  court  directed  the  prisoner 
to  be  acquitted:  1  Chitty  Crim.  Law,  212. 

This  case  is,  I  think,  precisely  analogous  to  the  present;  and 
due  uniformity  of  the  precedents,  with  regud  to  this  allflgation,. 
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leftTe  no  donbt  on  my  mind  mb  to  the  cozieotneas  of  the  prin- 
ciple; for  BQoh  is  the  perfeetion  of  the  EDgli8&  system  of  plead- 
ing, to  which  we  profess  to  adhere,  that  not  a  single  term  is 
leteined,  which  is  not  necessary  to  some  object.  It  may  be 
objected,  however,  that  notwithstanding  the  indictment  does 
not  allege  that  the  names  of  the  fiye  others  were  onknown,  it 
Biay  be  implied  from  the  cironmstances  that  they  are  not  men- 
tioned. In  criminal  proceedings  nothing  is  to  be  taken  by 
intendment.  The  charge  mnst  be  sufficiently  explicit  to  support 
itself;  for  no  latitude  of  intention  can  be  permitted  to  include 
any  thing  m<»e  than  is  expressed:  2  Burr.  1127;  1  T.  B.  69; 
1  Leach,  249. 

The  application  of  these  rules  to  the  present  case  is  manifest. 
The  grand  jury  have  found  a  true  bill  against  only  two  of  the 
persons  that  are  named,  and  three  are  necessary  to  consummate 
this  offense.  Fiye  others  are  spoken  of,  but  not  named,  nor 
does  the  indictment  charge  that  they  were  unknown.  The  first 
is  necessary  as  a  constituent  fact  of  the  offense,  and  the  second 
as  a  part  of  its  description  and  identity.  The  indictment  is 
therefore  bad,  and  the  motion  must  be  granted. 

Bbgbabdsoh,  and  Oabtt,  JJT.,  concurred. 


At  ommnmi  law  a  riot  cannot  be  oommitted  by  leM  than  three  penona:  2 
fiawkma  C.  47,  aeo.  8;  State  ▼.  Brooks,  1  Hill,  8.  G.  361;  StaU  v.  Egan,  10 
Lk  An.  688.  And  therefore  if  MTeral  be  indicted  for  a  riot,  and  the  jory 
aoqoit  all  but  two^  they  mnst  aoqnit  these  also,  nnless  it  be  charged  in  the 
indictment^  that  these  committed  the  riot  together  with  some  other  person 
not  tried  on  that  indictment.  In  Illinois,  if  two  or  more  persons  being 
togetiier,  do  an  unlawful  act  with  force  and  yiolence,  it  coostitates  a  riot: 
Ihtigkeiijf  Y.  PeopU,  6 SI.  179.  So  in  Georgia:  PrktceY.  State,  aOOa.  27; 
and  in  Oslifomia:  Penal  Code,  sea  404.  See,  as  to  form  of  indiotmenti 
CommampeaUk  t.  Bmmela,  6  Am.  Bee.  148. 


Beitz  V.  Fuller. 

n  McCOBD,  641.] 

firaiAi*  AoKLDWLKDOicsRT. — The  acknowledgment  of  one  of  several  makers 
of  a  joint  and  several  promissory  note,  that  the  debt  is  still  dne,  is  soffi- 
oient  to  take  the  case  out  of  the  statnte  as  to  the  others;  and  such  ac- 
knowledgment may  be  given  in  evidence  in  a  separate  snit  sgainst  any  of 
the  others,  and  wfll  be  condnsive  unless  rebutted. 

AornoH  on  a  note  signed  by  the  defendant  with  one  Holt  and 
another.  Flea,  statute  of  UmitationB.  The  material  question 
IB  stated  in  the  opinion. 
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Simpaan  d  Dunlap^  for  a  motion  for  a  n6w  trial. 
OresweU,  contra. 

By  Court,  Ooloook,  JT.  The  statute  of  limitations  operates  on 
ihe  supposition  that  the  debt  is  paid.  Anything,  therefore, 
which  shows  satisfactorily  that  the  debt  is  still  due,  is  sufficient 
to  prevent  its  operation.  Now  an  acknowledgment  of  the 
maker,  or  one  of  them,  is  certainly  for  the  most  part  the 
best  evidence  which  the  nature  of  the  case  admits,  and  although 
it  may  occasionally  be  susceptible  of  objection  like  all  other  ev- 
idenoe,  it  must  be  conclusiTe  if  not  counteracted  by  opposing 
testimony.  The  authorities  on  this  point  are  yeiy  satisfaetoiy: 
10  Johns.  86;  15  Id.  8;  2  Const.  111. 

But  it  is  urged  in  a  written  aigument  furnished  by  defend- 
ant's counsel,  that  the  circumstances  of  the  case  vazy  it  bom  the 
general  doctrine.  First,  that  the  defendant  in  this  ease  was  a 
mere  security,  and  Holt,  who  acknowledged  the  debt  to  be  doe, 
was  the  principal  and  insolyent,  and  that  this  is  a  joint  and 
seyeral  note. 

These  grounds  were  not  urged  below,  but  they  cannot  sTail 
the  defendant.  The  two  facts  of  his  being  the  principal  and 
insolyent  could  only  go  to  his  credit,  and  I  think  the  first  is  cal- 
culated to  giye  support  to  his  evidence,  for  being  the  principal, 
he  would  best  know  whether  the  note  was  due,  as  in  the  usual 
course  of  business  he  would  first  haye  been  applied  to;  and  if 
the  others  had  been  made  to  pay  it,  they  would  no  doubt  have 
made  some  application  to  him. 

His  being  insoWent  could  not  be  a  reason  why  he  should 
speak  falsely  on  the  subject.  His  insolvency  might  protect  him 
for  the  time,  but  by  reviving  the  debt  he  subjected  himself  to 
future  liabilily  if  he  should  be  more  prosperous,  and  eveiy  man 
has  a  hope  that  in  future  he  will  succeed. 

As  to  the  last  objection,  of  its  being  a  joint  and  several  note, 
it  is  equally  inefficient;  for  although  he  is  so  bound,  he  may  be 
sued  jointly,  and  is  in  any  event  jointly  liable.  As  a  genenl 
rule,  where  one  joint  and  several  obligor  is  made  to  pay  the 
whole,  he  can  compel  his  co-obligor  to  contribute;  and  in  the 
case  before  us,  the  defendant  will  have  that  benefit,  even  ad- 
mitting it  to  be  proved  that  Holt  is  insolvent.  Authozily  is  not 
wanting  in  support  of  this  position;  in  2  H.  Black,  (in  ibe  case 
of  Jackson  v.  Fairbanks)  340,  the  assignee  of  one  who  was  jointlj 
and  severally  bound  with  others,  paid  a  dividend  on  a  note, 
which  was  barred;  ruled  sufficient  to  take  it  out  of  the  statute. 


May,  1822.]  Beecz  v.  Fulleb.  695 

This  payment  was  made  in  consequence  of  the  acknowledgment 
of  the  bankrupt  co-ohligor. 

The  ooonsel  for  the  defendant  in  the  written  aigoment  relies 
on  the  case  of  Hdshdl  y.  Hart,  2  Nott  &  MoCord,  160,  for  sup- 
port; but  as  far  as  the  case  goes,  it  certainly  operates  against^ 
him.  The  acknowledgment  of  Hart  was  permitted  to  go  to 
the  jury,  but  it  was  limited  and  referred  to  other  circumstances, 
which,  when  deyeloped,  tended  to  rebut  any  presumption  that 
the  debt  was  still  due,  which  may  have  arisen  from  the  acknowl- 
edgment of  Hart,  that  he  had  not  paid  it.  In  2  Selwyn,  154, 
an  acknowledgment  by  one  of  several  makers  of  a  joint  and 
aereral  promissory  note,  was  holden  sufficient  to  take  it  out  of 
the  statute  against  the  others;  and  that  such  an  acknowledg- 
ment, might  be  given  in  evidence  in  a  separate  action  against 
any  of  the  others:  See  Douglass,  657,  WhUoombe  v.  Whitney , 
which  I  have  examined,  and  it  is  directly  in  point. 

The  motion  is  discharged. 

Nott,  Richabd6on,  and  Huqbb,  JJ.,  concurred. 

Kaw  PsoMiBB  BT  Joorr  Bxbtob.— The  deciaiGii  here  made  is  in  aooord« 
•ooe  -with  the  view  uniformly  taken  of  the  statate  of  limitationa  by  the 
oonrta  of  South  Carolina  prior  to  the  case  of  Taung  ▼.  Monpoey,  2  Bail  278» 
rogaxding  it  as  founded  npon  a  presumption  of  pajrment  of  demands  npon 
which  the  statutory  time  had  ran.  Under  this  view  a  new  promise  or 
acknowledgment  was  looked  upon  merely  as  evidence  to  rebut  the  presump- 
tion  raised  by  the  statute;  hence  it  was  altogether  immaterial  whether  such 
new  promise  or  acknowledgment  was  made  before  or  after  the  debt  was 
barred,  and,  in  either  case,  if  made  by  one  of  two  joint  debtors,  it  was 
effeetoal  against  both.  The  presumption  bei^  rebutted,  the  liability  ex- 
ited in  all  its  original  force  and  vigor,  just  as  if  no  such  presumption  had 
ever  arisen.  This  was  the  principle  of  decision  in  the  present  case,  and,  in 
sooordance  with  it,  no  mention  is  made  of  any  distinction  between  promises 
and  acknowledgments  made  before,  and  those  made  after  the  statutory  time 
has  run.  And  in  VedU  ▼.  iJoMan,  3  McCk>rd,  278,  decided  upon  its  au- 
thority, there  is  a  similar  failure  to  observe  the  distinction.  The  case  of 
Tcwng  V.  Monpoey,  however,  as  shown  in  the  note  to  Burden  v.  McEUienny, 
aniey  570,  put  the  law  upon  this  subject  in  that  state  on  a  new  foundation,  upon 
which  it  has  ever  since  rested.  By  that  and  subeequent  adjudications  it  was 
established  that  the  statute  is  not  founded  upon  any  presumption  of  pay- 
ment, but  upon  principles  of  public  policy,  bein^  designed  to  prevent  the 
litigation  of  stale  demands;  and  that,  therefore,  when  the  prescribed  time 
has  run  the  bar  becomes  absolute,  and  can  only  be  removed  by  such  an  ad- 
mission or  promise  as  will  be  sufficient  to  make  a  new  contract,  based  upon 
the  original  debt  as  a  consideration.  Such  new  promise  is  therefore  held  to 
be  the  real  cause  of  action;  and,  of  course,  the  liability  of  the  parties  is 
measured  by  it,  and  not  by  the  former  obligation.  Hence,  upon  principle,  it 
can  be  regarded  as  binding  only  upon  those  who  assent  to  it. 

The  conrts  of  South  Carolina,  therefore,  now  hold  in  accordance  with  these 
principles  that,  while  a  promise,  admission,  or  pajrment  made  before  the 
stafeatory  time  has  elapsed,  by  one  of  two  or  more  kint  and  several  debtors. 
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will  oontinae  iho  liability  as  to  all,  and  prevent  the  nmning  of  the  ttatiite, 
if  it  be  made  after  the  bar  ia  complete,  and  will  rerifv  the  debt  only  aa  to  tlia 
party  making  it:  8tede  v.  Jenmngs,  I  MoM.  297;  SUman  t.  SOmoM,  2  HOI, 
416;  MeggeU  ▼.  Finney,  4  Strob.  220;  GowLy  v.  Qiilam,  6  Bich.  28;  SoMy. 
CcUdweU,  15  Id.  365.  The  caae  of  SUman  v.  SUman,  aeema  to  have  been  the 
first  to  call  attention  to  the  distinction  in  its  application  to  joint  and  several 
debts.  O'Neal!,  J.,  in  deUvering  the  opinion,  thns  notices  the  fsilore  of  the 
principal  case  to  observe  the  distinction;  "In  the  case  of  BwU  (reported  aa 
Beitz)  ▼.  Fulkr,  1  McCord,  541,  it  was  held  that  the  acknowledgment  of  one 
of  two  makers  of  a  joint  and  several  promissory  note^  that  the  debt  was  still 
due,  was  sufficient  to  take  the  case  out  of  the  atatate  against  the  other.  In 
that  case,  the  note  was  given  in  1808,  the  last  payment  on  it  was  made  in 
1814,  and  the  acknowledgment  waa  in  1821,  shortly  before  the  bringing  of 
the  action.  That  case^  like  many  of  its  predecessors  and  snocessors,  did  not 
distinguish  between  an  acknowledgment  made  before  or  after  a  debt  waa 
barred  by  the  statute  of  limitations. "  The  case  is  also  referred  to  in  MeggeU 
V.  Fmney,  4  Strobi  220,  where  its  doctrine  is  thns  limited  to  promises  and 
acknowledgments  made  before  the  statnte  has  run:  ''In  this  state^  since 
the  case  of  Young  v.  Monpaey,  which,  as  to  acknowledgmenta  to  take  a  esse 
out  of  the  statute  of  limitations,  distinguishes  between  demands  already  bar- 
red and  those  not  baned  at  the  time  of  the  acknowledgment,  the  questian 
seems  to  have  been  at  rest.  Whilst  in  conformity  with  the  case  of  Setts  v. 
FuUer,  we  hold  that  the  acknowledgment  of  one  joint  debtor  will  serve  as  a 
continuation  of  the  contract,  to  arreat  the  running  of  the  statnte  aa  to  the 
other  debtors,  when  the  debt  has  not  been  barred;  we  hold  as  in  Stede  v. 
Jenninge,  that  the  express  promise  of  one  partner,  made  after  the  diaaolntiao, 
will  not^  as  to  the  other  partners,  revive  a  debt  already  barred."  Tbe  caae 
of  Smith  V.  CaldioeUt  15  Bich.  366,  is  a  valuable  one  on  thia  point,  present- 
ing as  it  does  in  the  opinion  and  in  the  aigumenta  of  counsel,  a  full  anay 
of  the  South  Carolina  cases  as  well  as  those  of  some  of  the  other  states^  and 
an  elaborate  discussion  of  the  principles  upon  which  the  statute  is  based. 
It  was  there  held  that  where  the  principal  in  a  joint  and  aeveral  note  made 
by  himaelf  and  a  surety,  made  a  payment  thereon  within  four  years  after  the 
cause  of  action  accrued,  and  within  four  years  from  that  time  made  another 
payment,  and  the  action  was  ^mmenced  within  four  years  after  the  aeoood 
payment,  but  more  than  four  years  after  the  first,  the  action  as  against  the 
surety  was  barred  by  the  statute,  on  the  ground  that  while  the  first  payment 
made  a  new  starting  point  so  that  the  statute  would  not  run  in  £avor  of  the 
surety  until  the  expiration  of  four  yean  from  that  time,  it  did  not  give  the 
principal  any  authority  to  extend  the  surety's  liability  by  another  payment 
•<ir  promise  made  within  four  years  after  such  first  payment,  bnt  more  than 
iour  years  after  the  note  became  due. 

The  distinction  made  in  the  South  Carolina  decision  is  recognised  in  Coo:  v. 
Bailey,  9  Ga.  467,  where,  upon  the  authority  of  the  principal  case,  together 
with  some  from  tiie  other  states,  it  was  held  that  a  promise  made  by  one  of 
several  joint  and  aeveral  debtors  before  the  case  was  barred  would  take  the 
case  out  of  the  statute  of  limitationa  Other  cases  holding  that  a  new  prom- 
ise or  payment  by  one  joint  debtor  before  the  statute  has  run,  will  form  a 
new  point  from  which  to  reckon  the  limitation,  not  only  as  to  hitm^lf^  imt  as 
to  hia  co-debtora,  are  TiUinghaet  v.  Nouree,  11  Ga.  641  (where  the  conect- 
neaa  of  the  doctrine  la  doubted,  although  it  ia  admitted  to  be  the  settled  law 
of  Georgia):  Hunter  v.  Boberieon,  30  Id.  479;  Truateea  v.  Harljield,  5  ArL 
661;  iJtdka  V.  Lwk,  10  Id.  692;  Bwtty.  WUHame,  20  Id.  171;  Sigoumey  t. 
i>nnry,  14  Pick.  887;  Craig  t.  CaUoway,  12  Mow  94;  Lawrmee  (^eaOy  t. 
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JhmUe,  35  Id.  395;  MeCtmrg  v.  Howard^  45  Id.  365;  Blodfcy.  Dorman,  51  Id. 
31;  Vermm  Comity  y.  iSiteioaff,  64  Id.  406;  Clark  v.  Sigtmme^,  17  Oqdd.  511; 
iKMcir  T.  Adam9,  35  Id.  299;  BearMe^  v.  IToli;  36  Id.  270;  DiMmorw  y. 
Ifmtmore,  21  M«.  453L  It  'is  oilMrwiM  now  in  Maine  by  etatnte:  OdeU  t. 
i^um^  33  liainfl^  182.  Bui  it  has  been  ruled  in  several  of  the  states  that  a 
new  pramiae  or  part  payment  by  one  of  sereral  joint  debtors,  whether  made 
before  or  after  the  debt  is  barred,  takes  the  case  oat  of  the  statute  only  as  to 
tiie  party  ao  promising^  ^la  following  are  some  of  the  dedsions  to  this 
dbot:  Mboeier  Bank  v.  BuOmcm,  6  N.  H.  124;  KeOy  y.  iSScmftom,  9  Id.  46; 
WluppU  ▼.  8Uvm9,  22  Id.  219;  SUnoen  y.  BUtMun^  24  La.  Ann.  127;  Ton 
KeMTOi  v.  Parmdee,  2  N.  Y.  523;  Shoemaker  v.  Benediet,  11  Id.  476;  Win- 
€lea  ▼.  Hieka,  18  Id.  558;  Smiih  y.  J^yofi,  66  Id.  352;  ffanee  y.  Hair,  2S 
Ohio  St  349;  CoJeman  Y.  ^orfte*,  22  Pa.  St.  156;  .fiiiM  y.  iSfOK^  71  Id.  206; 
&  a,  10  Am.  Bap.  694;  Lowiker  y.  Chappeil,  3  Ala.  853.  The  opinion  of 
JUkn,  J.,  in  Shoemaker  y.  Benediei,  11  N.  Y.  476,  and  that  of  Bronion,  J., 
in  Van  Kemren  y.  Parmelee,  2  Id.  523»  will  be  found  Yery  instmotiYe  cm  this 
point  as  they  examine  the  authorities  bearing  upon  the  question  with  critioal 
research,  beginning  with  the  leading  case  of  WhUeomb  y.  WhUing,  Doug.  652L 
The  power  of  a  partner  to  roYiYO  the  liabilities  of  the  firm  as  a^^dnst  his  oo- 
pertnersy  after  a  diesolntion,  is  discussed  in  the  note  to  Chardon  y.  Ol^ahamt, 
6  Anfi.  I)ec  572,  where  a  number  of  additional  cases  on  this  subject  will  be 
found  cited.  In  seYcral  of  the  states,  as  in  Maine  and  Indiana^  this  matter 
is  now  regnlated  by  statute,  and  it  is  expressly  proYided  that  a  new  promise 
or  acknowledgment  shall  not  hsYe  the  effect  of  preventing  the  operation  of 
the  statntOy  except  as  to  the  party  making  or  assenting  to  such  new  promise 
or  acknowledgment. 

It  mnst  be  confessed  that  the  later  and  better  decisions  show  a  strong  pref- 
erence for  the  rule,  that  except  in  oases  of  a  subsisting  partnership^  one  joint 
debtor  shall  not  haYO  the  power  to  depriYC  his  co-debtors  of  the  benefit  of 
the  statute  by  his  own  pronuse  or  admission,  without  their  consent^  and  that 
in  statea  where  the  contrary  doctrine  is  established  it  seems  to  rest  upon  the 
principle  of  store  deeisis,  rather  than  upon  sound  reason.  Thus,  in  TiUingha^ 
V.  Kovree,  14  Ga.  641,  the  court  adhere  to  the  law  of  Cox  y.  Bailey,  9  Ga. 
467,  with  cYident  reluctance,  and  in  Smith  y.  CaldweU,  15  Rich.  365,  it  was 
expressly  declared  that  the  doctrine  was  not  to  be  fsYored  by  extending  it 
beyond  the  strict  limits  of  the  adjudged  cases.    Indeed,  if  the  correct  rule 
ia,  that  the  statute  is  to  be  regarded  as  one  not  founded  upon  the  preeump* 
tion  of  payment,  but  upon  wholesome  principles  of  public  policy,  and  if  the 
object  is  to  put  sn  absolute  bar  upon  the  litigation  of  stale  demands,  except 
whetce  the  benefit  of  the  statute  is  expressly  waived,  it  is  not  essy  to  see  why 
one  of  the  joint  makers  of  a  contract  should  be  permitted  to  depriYe  his  oo- 
debtora  of  tiie  relief  afforded  by  the  statute,  without  their  consent.    If  the 
new  promise  is  to  be  viewed  as  a  new  contract  and  a  new  cause  of  action, 
founded  upon  the  original  debt  as  a  consideration,  which  the  policy  of  the 
statute  seems  to  require,  then,  to  hold  a  party  bound  by  such  promise  when 
he  never  made  it,  or  assented  to  it»  is  to  allow  one  man  to  make  a  contract 
for  another.    It  is  contrary  to  the  general  principle  that  no  man's  liability 
upon  a  contract  shall  ever  be  varied  or  extended  without  his  consent.    The 
true  rule  would  therefore  seem  to  be,  that  the  new  pronuse,  adnunion  or  par* 
tial  payment  by  one  joint  debtor  should  affect  his  co-debtors  only,  where  by 
virtue  of  the  relationship  between  them,  he  would  have  the  xi^t  to  bind 
them  by  a  new  contract,  that  is  to  say,  where  there  is  a  subsisting  partner* 
ship  and  the  original  liability  was  a  firm  debt,  and  where  the  promise  09 
payment  is  made  on  behalf  <^  the  firm. 
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MoKeown  v.  Johnson. 

[iiiMtaDkfrt.] 

TunPASS  BT  Wo*— Husbaitd's  Liabiuit.^A  inle  oHmoi  be  Md  liable  ia 
an  action  for  trespaas  OQmmitted  in  the  praaanoa  ot  and  in  ooDnaetiaa 
withy  her  hnaband;  for  ahe  ia  then  aoppoaed  to  be  nnder  hia  aiitfaocitj» 
and  he  alone  ia  liable. 

PZOADIHO. — ^Where  the  treepaaa  ia  oommitfead  by  the  wife  akme^  the  haaband 
mnat  be  joined  in  the  action;  bat  the  dedantion  moat  aiato  that  it  waa 
ao  oommitted  by  the  wife. 

AoTKOK  on  the  case  against  a  husband  and  ynte  for  enticing 
away^  and  harboiing  a  negro  in  the  possession  of  the  plaintiff. 
The  declaration  alleged  the  act  to  be  done  by  them  both  jointly. 
It  was  proved  that  the  plaintiff  had  hired  the  negro  in  question  at 
one  hundred  and  seventy  dollars  per  annam.  The  evidence 
consisted  of  an  admission  of  the  husband  "that  his  wife  and 
children  did  harbor  the  negro^  but  against  his  will/'  The  jmy 
found  a  verdict  for  one  hundred  and  seventy  dollars.  The  de- 
fendant now  moved  for  a  new  trial,  because  of  excessive  dam- 
ages; and  in  arrest  of  judgment,  because  an  action  would  not 
lie  against  husband  and  wife  for  jointly  enticing  and  harfaoriDg 
a  slave;  but  the  declaration  should  have  stated  the  enticing  and 
harboring  to  have  been  committed  by  the  wife  solely. 

Pearson^  for  the  motion. 

Olark  S  Buchanan^  conira. 

By  Court,  Ooloock,  J.  In  this  case  the  motion  in  ai^est  of 
judgment  must  prevail.  Trespass  cannot  be  laid  to  have  been 
committed  jointly  by  husband  and  wife.  If,  in  fact,  it  be  bo 
committed,  the  husband  alone  must  be  tried;  for  the  wife  is  not 
implicated  when  acting  in  the  presence  of,  or  by  the  command 
of,  her  husband. 

The  only  authority  to  be  found  against  this  doctrine  is  that 
to  which  the  court  has  been  referred  in  this  case,  viz. :  1  Ghitfy, 
18;  who  certatnly  does  say,  that  '*  for  assaults  and  other  wrongB, 
in  which  two  persons  may  concur,  the  husband  and  wife  maj 
be  sued  jointly  for  the  act  of  both,  and  the  acquittal  of  the  hus- 
band will  not  preclude  the  plaintiff  from  recovering/*  But  on 
an  examination  of  the  authorities  refeired  to,  it  will  be  found 
that  they  do  not  support  the  position.  The  case  from  Yentiis 
states  that  it  was  an  action  against  husband  and  wife,  but  does 
not  state  that  it  was  charged  to  have  been  committed  by  both. 
On  the  contrary,  it  furnishes  what  is  to  my  mind  conclusive  evi- 
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denoe  that  it  was  not  bo^  i,  e.,  firsts  that  the  hushond  was  ao- 
qnitted,  and  secondly,  it  is  said  that  in  the  case,  that  the 
husband  ought  to  have  been  joined  only  for  conformity,  which 
seems  to  show  that  the  act  was  committed  by  her  alone.  The 
other,  Hemy  v.  Ouie,  from  YelTcrton,  106,  which  is  a  case  of 
ixespass  by  the  wife,  and  all  the  cases,  as  far  as  I  coold  procure 
the  books,  seem  as  wide  of  the  position.  The  case  in  2  Bacon, 
608,  from  2  Ley.  63,  when  explained  by  the  note,  shows  clearly 
that  the  act  was  done  by  the  wife.  I  feel  therefore  bound  by 
the  long  and  well  established  doctrine,  that  a  wife  cannot  com- 
mit a  trespass,  so  as  to  be  made  liable  to  an  action,  in  the 
presence  of,  or  in  connection  with,  her  husband.  In  such  case 
she  is  supposed  to  act  under  his  authority,  and  he  alone  must 
be  sued.  Where  the  trespass  is  committed  by  the  wife  alone, 
the  husband  must  be  joined  in  the  action,  but  the  declaration 
must  state  that  it  was  so  committed  by  the  wife:  See  1  Ghitty, 
82;  Bacon,  title  Baron  and  Feme;  Comyn,  same  title;  and 
also  the  case  of  Chapman  y.  Hardy,  decided  in  this  court. 

The  action  being  against  both  for  a  trespass  committed  by 
both,  and  the  yerdict  general,  the  judgment  must  be  azrested. 

The  motion  is  granted. 

NoiT,  and  Huexa,  JJ.,  concurred. 


IlMsalqaotbereoQiindered  will  be  found  eraimned  inaiMle  taOoswdw 
«nttt  y.  JTmA  6  Am.  Beo.  105^  where  this  oaee  is  notioed. 


Gates  v.  Wadungton. 

[1  MOOOBD,  680.] 

HAynuaLS  BiyiB,  what  n. — ^The  rule  of  the  common  law  that  only  those 
liven  axe  oonddered  sAyigaUe  where  the  tide  ebbs  and  flowi^  ii  nol 
appliosble  to  this  eounlry.  A  riTor  oannot  be  oonsidered  naTigable  in 
which  natonl  obefcraotioDS  prevent  the  penage  of  boati  of  any  deacrip> 
tion  whatever. 

ni»AttTATtf  OwvKBS— BiOBXS  ov. — A  river  that  ia  merely  capable  of  being 
made  navigable,  is  ooniidered  aa  respeota  the  owners  of  lands  bor- 
dering thereon  aa  a  mere  imaginary  line,  and  the  claim  of  each  eztenda 
to  the  center  of  the  bed.  Bat  an  individual  haa  not  auch  an  ezolurive 
rig^t  to  a  river  which  ia  capable  of  being  made  navigable,  t£at  the  legia- 
litare  may  not  declare  it  to  be  a  public  highway  whenever  the  ohstrno- 
tiona  are  removed,  and  it  becomea  fit  for  pablic  nae. 

Public  ahd  Pbivatb  Bights  in. — ^The  pablic  may  nae  the  watera  for  the 
pnrpoae  of  navigation;  bat  that  doea  not  impair  the  right  of  the  individ- 
ual to  the  aoil  and  oae  of  the  water,  as  tar  as  ia  conaiatent  vrith  the  right 
of  the  pablic. 
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Debt  on  a  bond.  The  defense  was  a  failure  of  oonsideration 
in  part,  which  entitled  the  defendant  to  a  deduction.  It  ap- 
peared that  one  Gates,  in  his  life-time  was  seised  and  poniOMod 
of  a  tract  of  land  lying  on  both  sides  of  Enoree  ivm,  which  in 
his  will  he  directed  his  execntors  to  sell.  Porsoant  thereto, 
the  land  was  divided  and  sold  in  seyeral  lots.  The  defendant 
purchased  and  reoeiTed  titles  for  one  lot  or  tract  Ijing  on  the 
north-east  side  of  the  river.  The  words  of  the  deed  in  reference 
to  the  grant  were:  **  Grant,  bargain,  sell  and  release  unto  Jesse 
Wadlington  all  the  right  and  title  which  the  said  Aaron  Gfttea 
had  at  the  time  of  his  death,  in  and  to  all  that  tract  or  parcel 
of  land  containing  four  hundred  and  forty-three  acres,  more  or 
less,  situate  in  the  district  aforesaid,  on  the  north-east  side  of 
Enoree  river;  and  hath  such  shape,  metes  and  bounds  as  by  a 
reference  to  a  resurvey  plat  thereof,  hereto  annexed,  appears." 

Annexed  was  a  plat  which  was  represented  to  include  one 
half  of  the  river.  At  the  bottom  of  the  plat  was  a  certificate 
of  a  surveyor,  stating  his  having  measured  and  laid  off  the  land 
described. 

The  bond  was  given  for  the  purchase-money  of  the  land.  It 
was  contended  on  the  part  of  the  defendant,  that  the  plat  by  a 
reference  became  a  part  of  the  deed;  and  that  one  half  of  the 
river  being  included  therein,  the  plaintiff  bound  himself  to  con- 
vey it;  that  the  river  Enoree  was  capable  of  being  made  navi- 
gable, although  not  so  at  present;  and  that  rivers  capable  of 
being  navigable,  could  not  be  granted  as  private  property. 

The  jury,  under  direction,  found  a  verdict  for  the  plaintiff  for 
the  whole  amount  of  the  bond.  A  motion  was  make  for  a  new 
trial  on  the  following  grounds:  1.  That  streams  capable  of  navi- 
gation, or  which  may  be  made  navigable,  are  not  the  subject 
either  of  grant  or  private  property;  2.  The  plat  and  deed  taken 
together,  did  convey  to  the  defendant  one  half  of  the  river; 
8.  Misdirection  of  tiie  court  as  to  the  right  of  private  property 
in  streams  capable  of  being  made  navigable;  4.  That  a  disooont 
ought  to  have  been  allowed  from  the  amount  of  the  bond. 

(yNeal  d  Johnwn^  for  the  motion. 

BauskeU,  contra. 

By  Gourt,  Nott,  J.  We  have  no  legislative  act  dedlaiing 
which,  or  whether  any,  of  our  rivers  are  to  be  considered  as 
pubUc  or  navigable  rivers.  In  England,  it  appears  that  by  the 
rules  of  the  common  law  no  river  is  considered  navigable,  ex- 
cept where  the  tide  ebbs  and  flows:  Davis,  162  167.    But  that 
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role  will  not  do  in  this  state^  where  our  rivers  are  navigable 
■ereral  hundred  miles  above  the  flowing  of  the  tide.  And  there 
are  some  rivers  in  England,  as  Lord  Hale  expresses  it, 
**  whether  they  are  fresh  or  salt,  whether  thej  flow  or  reflow 
or  not,  are  pnma  facie pubUca  juris,  or  public  highways,''  etc.: 
Hargraves'  Law  Tracts,  9.  The  same  author  observes  that 
fresh  rivers,  of  what  kind  soever,  do  of  common  right  belong 
to  the  owners  of  the  adjacent  soil;  so  that  the  owners  of  each 
aide  have  of  common  right  the  propriety  of  the  soil,  and  conse- 
quently the  right  of  fishing  tiaque  adJUum  aquw:  Id.  6.;  Carter 
V.  Murcoi,  4  Burr.  2162. 

And  although  we  cannot  define,  by  technical  terms,  what 
oonstitntes  a  navigable  river  in  this  state,  yet  I  presume  we 
may  venture  to  say  that  cannot  be  considered  a  navigable  river, 
the  natural  obstructions  of  which  prevent  the  passage  of  boats 
of  any  description  whatever.  Nothing  more  is  contended  for 
on  the  part  of  the  Enoree  river  than  that  it  is  capable  of  being 
made  navigable,  but  not  that  it  is  so  now.  It  must,  therefore, 
be  considered,  as  respects  the  owners  of  the  adjacent  lands,  as  a 
mere  imaginary  line.  The  claim  of  each  extends  to  the  centre  of 
the  bed;  andci(/ttS68<  8o{um9u«68<ua9U6adcas{um.  If,therefore, 
the  plaintiflFfl  had  actually  conveyed  one  half  of  the  river  in  so 
many  words,  they  would  not  have  conveyed  more  than  they  were 
entitled  to  convey.  But  the  deed,  in  this  case,  is  cautiously 
drawn.  It  contains  no  warranty;  and  the  plaintifls  have  con- 
veyed nothing  but  the  right  and  title  which  the  testator  had  at 
the  time  of  lus  death.  I  do  not  mean  to  say  that  an  individual 
has  such  an  exclusive  right  to  a  river  which  is  capable  of  being 
made  navigable,  that  the  legislature  may  not  declare  it  to  be  a 
public  highway  whenever  the  obstructions  are  removed,  and  it 
becomes  fit  for  public  use.  The  public  may  use  the  waters  for 
the  purposes  of  navigation;  but  tiiat  does  not  impair  the  right 
of  the  individual  to  the  soil,  and  the  use  of  the  water  as  far  as 
is  consistent  with  the  right  of  the  public. 

But  admitting  this  to  be  a  navigable  river,  I  am  not  prepared 
to  say  it  would  a£fect  the  relative  rights  of  these  parties.  I  have 
already  remarked  that  this  deed  contains  no  covenant  of  war- 
ranty. The  plaintifEs  have  conveyed  nothing  more  than  the 
light  and  title  which  the  testator  had  at  the  time  of  his  death. 
And  a  purchaser  must  be  supposed  to  know  as  well  as  the 
seller,  what  right  and  title  an  individual  can  have  to  a  navi* 
gable  river.  The  defendant  purchased  by  certain  metes  and 
bounds;  he  is  therefore  entitled  to  all  within  those  metes  anC 
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bounds.  If  the  river  be  a  part,  he  is  eDtiUed  to  all  the  intereBt 
which  the  testator  had  in  it,  and  no  more.  The  testator  had  a 
mill  on  the  river.  The  defendant  has  had  the  qniet  pooooanion 
and  enjoyment  of  it.  He  still  continues  to  enjoy  it,  and  is  not 
likely  to  be  disturbed.  I  have  considered  all  the  groanda  of 
defense  together,  without  a  particular  reference  to  each;  and  J 
am  satisfied  that  the  motion  ought  not  to  prevail. 
The  motion  must  be  refused. 

GoLoooK,  RifWABDeoH,  HuGXB,  and  Gahht,  JJ.,  oonouzxed* 

See  note  to  AmM  v.  Mumdy,  ante,  85S,  where  thistopio  is 
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Daxaoib  oh  Bvionov. — On  evioti<m  by  a  penmoont  titie^  tae 

the  pggohaeo  tnnney  and  intemt    There  may  be  oieei,  howeivei., 

the  rente  and  profit^  in  the  meantime^  will  take  away  the  daim  of  tta 

party  to  intereit 

XiAHB  Bold  bt  Mens  akd  BomrDS.— Aa  a  general  mle^  when  a  penoa  aeHa 
UumI  by  the  metea  and  bounda  of  an  original  grants  if  the  pucfaaeer  geto 
aU  the  land  embraoed  by  that  grant»  he  haa  no  oanae  of  oomplamt^  ex* 
oept  where  there  ia  a  apeeial  oovenanti  or  acme  wiUlnl  iniarwprMwita 
tion. 

DiDUonoH  VBOK  PoBOBASS-iioirBr.— Where  the  objeot  of  a  pairhaae  has 
been  aotoally  defeated,  by  reaaon  of  a  partieolar  tract  of  knd  beiqg  leas 
than  waa  eatimated,  there  ahoold  be  a  dednotian  from  the  poibhaae- 
money;  and  if  a  groaa  aom  ia  paid  without  aetting  a  apeoifio  valne  or  any 
partieolar  tracts  then  the  dednction  ahoold  be  in  proportion  to  its  vela* 
tive  value  and  importanoe^  when  taken  in  oooneotion  with  the  wlioiek 

CovjsoruBAL  Loss  HOT  CoBBmiBXix— A  oonjeotoralloaa  whidh  nagf  or  nsgr 
not  be  aoatained  by  reducing  the  profita  of  a  mill  cannot  be  taken  into 
oonaideration. 

Assumpsit  on  a  note  of  hand,  given  for  land,  consisting  of  a 
number  of  tracts,  lying  contiguous  to  and  adjoining  each  other. 
The  defendant  claimed  a  deduction  on  account  of  a  deficianflj 
of  land,  defect  of  title,  etc.  It  was  contended:  1.  That  in  two 
instances  the  lines  of  the  adjacent  tracts  intersected  or  ran  into 
each  other;  2.  That  one  line  had  been  found  shorter  than  mm 
represented;  8.  That  to  one  tract  the  plaintiff  had  no  title;  4. 
That  by  the  loss  of  that  tract  the  use  of  a  mill  was  thereby  im- 
paired. A  verdict  was  found  for  the  defendant,  and  a  motion 
was  now  made  for  a  new  trial. 

Oregg  and  Ohappdl,  tor  motion. 

Stark,  contra. 
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Bj  Court,  NoTT,  J.  It  is  now  understood  to  be  a  settled  rule 
of  law,  that  where  a  person  has  been  evicted  of  land,  or  what 
amounts  to  the  same  thing,  when  he  is  deprived  of  it  by  a  para- 
mount title  in  another,  although  there  has  been  no  eviction,  he 
is  entitled  to  recoyer  back  the  purchase-money  with  interest, 
and  nothing  more.  There  may  perhaps  be  cases  where  the 
lants  and  profits  in  the  mean  time  will  take  away  the  claim  of 
the  party  to  interest. 

It  is  only  necessary,  therefore,  to  lay  down  the  rule  to  see  at 
once  that  a  new  trial  must  be  granted  in  this  case.    It  was 
found  upon  a  re-survey  of  the  land,  that  there  was  left  to  the 
defendant  a  greater  quantity  of  land  than  he  had  purchased, 
notwithstanding  all  the  deductions  of  which  he  complains;  so 
that  the  verdict,  in  fact,  restored  to  him  the  whole  of  the  pur- 
chase, giving  him  more  land  than  he  originally  expected,  and 
£iB  hundred  dollars  in  addition.     Such  a  verdict,  it  is  obvious, 
cannot  be  supported.    It  is,  however,  necessazy  to  go  some- 
what more  into  a  detail  of  the  principles  by  which  this  case  is 
to  be  governed,  for  the  instruction  of  the  court  and  jury,  to 
whose  decision  it  is  again  to  be  submitted.    With  regard  to  the 
fint  ground  of  defense,  this  court  are  of  opinion  that  by  the 
true  construction  of  the  deed  there  is  no  such  intersection  of 
the  lines  of  the  adjacent  tracts  as  the  defendant  supposes. 

The  conveyance  of  the  tract  belonging  to  Charity  Allen  and 
family,  as  also  that  of  the  Livingston  tract,  calls  for  land  as  a 
boundary,  with  which  it  is  supposed  to  interfere.  Galling  for 
it  as  a  boundary,  excludes  the  idea  of  running  into  it.  The 
deduction,  therefore,  claimed  on  that  account,  cannot  be  allowed. 
The  second  item  stands  upon  ground  equally  untenable.  The 
plaintiff  sold  the  land  according  to  the  metes  and  bounds  of  a 
certain  grant,  exhibited  at  the  time.  In  closing  the  lines  of 
that  grant,  one  line  is  found  to  be  shorter  by  about  thirty  chains 
than  it  was  represented  to  be  in  the  grant.  And  the  defendant 
contends  that  he  is  entitled  to  a  deduction  for  the  price  or  value 
of  all  the  land  which  would  be  embraced  by  the  extension  of 
that  line  to  the  whole  length  called  for.  In  answer  to  which  I 
think  it  may  be  laid  down  as  a  general  rule,  that  where  a  per- 
son sells  land  by  the  metes  and  bounds  of  an  original  grant,  if 
the  purchaser  gets  all  the  land  embraced  by  the  grant,  even 
though  the  lines  shall  be  closed  in  a  different  manner  than  was 
contemplated  by  the  parties,  or  should  even  contain  less  than  it 
purports  to  contain,  the  purchaser  can  have  no  recourse  to 
the  seller,  except  upon  some  special  covenant  or  intentional 
misrepresentation. 
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Eveiy  person  accepts  a  grant  upon  the  faitli  of  the  pnblic, 
and  not  of  the  grantee.  The  grantee  is  not  supposed,  prima 
facie,  to  know  anything  more  of  it  than  what  appears  upon 
the  face;  and  of  that,  the  purchaser  from  him  is  sappoeed 
equally  competent  to  judge.  In  this  case,  the  defendant  baa 
all  the  land  contained  in  the  plaintiff's  grant,  and  therefore  has 
no  right  to  complain.  But  this  part  of  the  defense  stands  upon 
still  weaker  ground.  The  defendant  has  neyer  been  disturbed 
in  the  possession  of  this  land.  He  has  shown  no  outstanding, 
paramount  title.  Nor  does  it  appear  that  the  plaintiff  had  not 
a  good  title  to  all  the  land  which  the  defendant  contends  is  in- 
cluded in  this  part  of  his  deed.  But  that  is  not  alL  The  re- 
duction of  this  line  is  occasioned  by  the  extension  of  another, 
which  giyes  him  at  least  double  the  number  of  aeres  which 
the  grant  was  supposed  to  contain  at  the  time  of  the  purchase. 
So,  that  what  he  counts  upon  as  a  loss,  is  an  actual  gain  tc>a 
greater  amount  than  the  loss  which  he  pretends  to  have  sustained- 

With  regard  to  the  third  item,  the  defendant  has  been  more 
successful.  He  has  shown  a  subsisting,  outstanding  title  in 
Charity  Allen,  and  her  children,  to  a  piurt  of  the  land.  He  is, 
therefore,  entitled  to  a  deduction  for  that  land,  according  to  the 
price  at  which  it  was  estimated  at  the  time  of  the  sale.  And  if 
the  contract  was  for  a  gross  sum,  for  all  the  land,  without  set- 
ting a  specific  value  on  each,  or  any  particular  tract,  then  the 
deduction  must  be  in  proportion  to  itsrelative  value  and  im- 
portance, when  taken  in  connection  with  the  whole. 

The  conjectural  loss  which  may  or  may  not  be  sustained  by 
reducing  the  profits  of  the  mill,  cannot  be  taken  into  the  calcula- 
tion. It  would  be  violating  the  rule  at  first  laid  down,  that  the 
deduction  should  be  made  with  reference  to  the  value  of  the  land 
at  the  time  of  the  sale.  The  policy  of  allowing  this  species  of  de- 
fense where  there  has  been  no  eviction  is  at  least  doubtful.  If  the 
embarrassments  to  which  it  has  led  had  been  foreseen,  it  is  {nob- 
able  it  never  would  have  been  introduced.  But  it  has  now  been 
too  long  settled  to  be  questioned.  We  must  take  care,  however, 
to  keep  it  within  its  hitherto  prescribed  limita  Consequential 
damages  have  never  been  allowed  to  be  set  off  in  any  case. 
There  must  be  an  actual  failure  of  consideration,  or  the  defense 
is  not  supported.  A  danger  remote  or  contingent  is  not  snfi- 
cient.  So  far  as  the  defendant  can  show  that  the  object  of  lus 
purchase  has  been  actually  defeated,  he  is  entitled  to  a  deduction, 
and  no  further.    The  motion  for  a  new  trial  must  be  granted. 

Gastt,  C0IX300X,  BiOBABDsoHy  and  HuosB,  JJ..  oononned. 
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Shannon  v.  Einni. 

(1  A.  S.  Wamoat-t^  8.] 

bottUTAVOT  07  BviDBNOB. — ^To  BQataizi  an  objeotkni  to  eyidmoe  mwely  on 
tbe  groand  of  iirelevaiicy,  it  ahoold  appear  to  be  so  beyond  all  doabl^ 
€or  if  ita  competency  be  donbtfal,  it  ahoold  be  admitted,  leaving  iti 
ymffxi  to  be  determined  by  the  jnzy. 

AiJ^viuB  PooansioN  ukdbk  DmsBEirr  Tnues.— To  bar  the  pUuntiff'a 
daim  to  realty,  it  makea  no  di£ference  whether  the  poaaeerion  be  held 
imifannly  under  one  title  or  at  different  timea  nnder  different  titlea,  pro* 
tided  the  claim  of  title  be  alwaya  adverae  to  that  of  the  plaintiff,  nor 
doea  It  make  any  difference  whether  the  poaaeeaion  be  held  by  the  aame 
or  by  a  aacceaaion  of  indiindnala,  provided  the  poaaaaalon  be  a  oontinaed 
and  muntermpted  oneu 

Eixonoorr.    The  opinion  states  the  case. 

BM  and  Hardin,  for  appellant. 

Pope,  contra. 

By  Court,'*'  Botlb,  0.  J.  This  was  an  action  of  ejectment. 
On  the  trial,  after  the  plaintiJOT  had  exhibited  the  patent  of  the 
oommonwealth  to  William  Shannon  for  the  land  in  controversy, 
and  had  produced  evidence  conducing  to  prove  that  William 
Shannon,  the  patentee,  was  the  son  of  William  Shannon  senior; 
that  the  plaintiff,  John  Shannon,  was  the  eldest  brother  of  the 
patentee;  that  the  patentee  was  killed  by  the  Indians  in  1782; 
that  William  Shannon,  his  father,  died  in  a  year  or  two  there- 
after, leaving  John  Shannon,  the  plaintiff,  his  eldest  son,  and 
after,  it  had  also  appeared  in  evidence  that  Hugh  Shannon,  a 
younger  brother,  had  in  the  year  1784  settled  upon  the  land  in 
controversy,  claiming  it  as  his  own,  and  had  used  and  sold  part 

*Zlie  court,  at  this  time,  iria  oompoaed  of  Boyle,  a  J,,  Logan,  and  Oivatoj,  JJ 
Aic.  Dbo.  Vol.  Z— 46 
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thereof;  that  for  twenty  years  or  upwards,  John  Shannon  had 
been  in  habits  of  intimacy  with  his  brother,  Hngh  Shannon,  and 
was  fully  apprised  of  his  claiming  and  selling  said  land,  the 
attorney  for  the  defendant  asked  a  witness  whether  said  Hugh 
Shannon  had  not  latterly  become  insolvent,  avowing  his  object 
to  be  to  prove  by  that  and  other  circumstances  a  colloaive 
destraction  of  a  writing  evidencing  a  transfer  of  said  land  be- 
twixt the  plaintiff  and  Hugh  Shannon,  to  the  asking  and 
answering  of  which  question  the  plaintiff  objected,  but  the 
court  overruled  the  objection,  and  instructed  the  witness  to 
answer  ibe  question,  to  which  the  plaintiff  excepted. 

Whether  the  court  below  erred  in  their  decision  of  tins  point 
is  the  first  question  which  is  necessary  to  be  determined. 

The  objection  to  the  evidence  is  grounded  merely  upon  its 
supposed  irrelevancy.  There  is  no  question  that  in  strict  pro- 
priety the  parties  should  confine  their  evidence  to  the  matters 
in  issue,  and  that  proof  wholly  foreign  to  such  matters  is  inad- 
missible; but  to  sustain  an  otjection  to  evidence  merely  on  the 
ground  that  it  is  irrelevant,  it  ought  to  appear  so  beyond  all 
doubt,  for  it  is  a  settled  rule  in  all  oases  where  the  competency 
of  evidence  is  doubtful,  to  admit  it  to  go  to  the  juiy,  leaving 
them  to  determine  as  to  the  weight  to  which  it  shall  be  entitled, 
and  this  rule  ought  to  apply  with  peculiar  force  to  a  case  like 
the  present,  where  the  objection  to  the  evidence  is  founded 
solely  on  its  irrelevancy.  When  tested  by  this  rule,  we  appre- 
hend the  evidence  admitted  by  the  court  below  will  not  be 
found  so  clearly  irrelevant  as  to  justify  its  exclusion.  The  lapse 
of  time,  together  with  the  accompanying  circumstances,  cer- 
tainly affords  a  ground  upon  which  the  jury  might  presume  a 
transfer  in  writing  to  have  been  executed,  either  by  the  patentee 
jor  the  plaintiff  to  Hugh  Shannon,  and  to  strengthen  this  pre- 
sumption, it  could  not  be  improper  to  account  for  the  non-pro- 
iduction  of  such  a  transfer.  Circumstances,  therefore,  tending 
tto  create  a  presumption  that  it  had  been  destroyed  by  the  col- 
lusion of  Hugh  Shannon,  would  no  doubt  be  admissible,  aod  as 
circumstances  have  that  tendency,  would,  in  our  apprehension, 
be  more  readily  created  by  a  jury  who  were  informed  that  he 
had  become  insolvent,  we  cannot  say  that  the  proof  of  his  in- 
solvency was  so  utterly  irrelevant  as  to  justify  its  exclusion. 

The  only  other  question  presented  by  the  case  is  whether  the 
statute  of  limitations  was  a  bar  to  the  plaintiff's  recoveiy.  It 
appears  that  there  was  a  continual  adverse  possession  for  more 
than  twenty  years,  but  that  Hugh  Shannon,  who  first  took  poe- 
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naerion  of  the  land  in  oontroyeraj^  before  ha  had  remained  in 
ponniwnion  twenfy  yeazB,  sozzendered  the  poaeeasion  to  the  de> 
fendants,  or  those  under  whom  thej  held,  in  punuanoe  of  a 
decree  entered  upon  an  award  giTing  them  the  land  in  virtae  of 
an  adverae  claim,  and  that  they  had  not  had  the  land  in  posses- 
aion  twenty  years  prior  to  the  commencement  of  this  suit. 

This  dnmmstanoe,  it  is  urged  on  the  part  of  the  plaintiff, 
prsTents  the  statute  from  operating  as  a  bar  to  his  recoveiy. 
But  we  cannot  perceiye  any  principle  upon  which  it  can  have 
such  an  effect.  According  to  the  literal  import  of  the  statute, 
the  plaintiff  could  only  enter  upon  the  land  within  twenty  years 
after  his  right  of  entiy  accrued,  and  consequently  an  adverse 
poeaession  for  that  length  of  time  will  toll  his  right.  Nor  can 
it,  in  the  reason  and  nature  of  the  thing,  produce  any  difference 
whether  the  possession  be  held  uniformly  under  one  title,  or  at 
different  times  under  different  titles,  proyided  the  claim  of  title 
be  always  adverse  to  that  of  the  plaintiff,  nor  whether  the  pos- 
session be  held  by  the  same  or  a  succession  of  individuals,  pro- 
vided the  possession  be  a  continued  and  uninterrupted  one. 

Judgment  must  be  affirmed  vrith  costs. 


A  timilar  case  oame  again  before  the  ooort  under  the  title  of  Shaimon  v. 
Dkieiuonf  reported  in  1  A.  E.  Marsh.  6,  in  which  Chief  Jnetioe  Boyle  deliv- 
ered the  opinion  of  the  ooort,  as  follows:  "  This  is  an  appeal  from  a  judgment 
for  the  defendants  in  an  action  of  ejeotmentb  The  points  involved  in  this 
case  are  substantially  the  same  as  those  decided  in  the  cases  of  Fox  v.  Htn* 
ton,  4  Bibb,  559;  Thomtu  v.  Havaru,  Id.  563;  and  Shannon  v.  Kinne^f, 
decided  at  this  term;  and  for  the  reasons  stated  in  the  opinions  delivered  in 
those  easos»  we  deem  the  decision  in  the  court  below  correct  Judgmmt 
affinned  with  costs.** 


Daniel  v.  Ellis. 

[1  A.  S.  Mahmiat.t.,  00.] 

OBAjrcKxvo  AmrsBsa  to  Fbiendlt  Poesnsioir. — ^An  agreement  not  Ugally 
Kjti^iwg  cannot  change  an  adverse  into  a  friendly  and  united  posseanon. 
A  mere  parol  agreement  by  the  tenant  to  buy  the  adverw  title  of  the 
plaintifiTs  lessor  will  not  stop  the  statute  of  limitations  from  running. 

AenrAL  PosaBSSioiv  or  Pabt. — ^Where  one  has  been  in  possossion  of  the 
land  in  controversy  for  the  statutory  time,  the  plaintiff  will  be  baixed 
as  to  the  whole  tracts  although  the  land  had  not  been  all  used  or  ooeii* 
pied  by  an  actual  indosure  during  that  period. 

EjBonfENT.    The  opinion  states  the  case. 
Bibb  and  Wicldiffe,  for  the  appellant. 
Pope,  contra. 
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By  Court,  Loaiir,  J.    This  was  an  action  of  ejeotment  in 
which  the  opinion  of  the  court  upon  the  following  points  pre- 
sents the  only  questions  for  the  determination  of  this  oomt: 
1.  On  the  part  of  the  plaintiff  the  court  was  moved  to  instruct 
the  jury  "that  if  they  were  satisfied  from  the  evidence  thai 
there  had  been  a  contract  for  the  land  in  controversy  between 
the  lessor  of  the  plaintiff  and  tenant  Coons,  although  it  was 
by  parol  as  spoken  of  by  the  witnesses,  yet  it  was  such  ac- 
knowledgment of  title  in  the  lessor  of  the  plaintiff  as  rendered 
the  possession  so  amicable  as  to  prevent  the  statute  of  limita- 
tions from  running  against  the  lessor  of  the  plaintiff/*    Which 
instruction  the  court  refused  to  give.    But  gave  the  following 
upon  the  motion  of  the  defendants:  2.  '*  That  if  the  juiy  were 
satisfied  from  the  evidence  that  the  defendants  or  their  ances- 
tor, by  themselves  or  tenants,  had  been  tweniy  years  in  con- 
tinued possession  of  the  land  in  controversy,  under  the  patent 
of  William  Ellis,  their  ancestor,  that  the  plaintiff's  action  was 
barred  as  to  the  whole  land,  although  the  land  had  not  all  been 
used  or  occupied  by  an  actual  indosure  for  twenty  years/' 

Upon  both  points  we  concur  in  opinion  with  the  court  below. 
It  is  not  pretended,  and  the  record  does  not  warrant  the  idea 
that  either  of  the  defendants  claimed  by  lease  or  as  tenants  of 
the  plaintiffs  lessor.  Possession  by  some  one  or  more  of 
them  had  been  continued  from  the  year  1792  until  1811,  under 
the  claim  of  Ellis,  when  the  lessor  of  the  plaintiff  became  the 
purchaser  of  the  adversary  right;  and  agreed  with  Coons,  one 
of  the  tenants  in  possession,  who,  by  mairiage  had  become 
interested  in  the  claim  of  Ellis,  that  he  should  have  the  benefit 
of  his  purchase  at  the  price  of  one  dollar  per  acre.  The  con- 
tract was  by  parol,  and  subsequently  treated  by  each  party  as 
not  obligatoiy,  as  certainly  it  was  not.  It  is  impossible,  in  the 
nature  of  things,  that  an  agreement  not  legally  binding  can 
change  an  adverse  into  a  friendly  and  united  possession.  This 
is  not  like  the  case  of  Chy  v.  Moffil  [5  Am.  Dec.  633],  in  which 
there  was  a  written  contract,  with  a  covenant  to  pay  rent  on 
certain  contingencies.  Then  a  good  defense  was  created  in 
favor  of  the  tenant  in  possession  under  the  plaintiiTs  daim, 
whereby  the  possession  previously  hostile  was  converted  into  a 
friendly  possession,  which  furnished  the  defendant  with  the 
ample  means  of  defense  under  the  same  title. 

Upon  the  second  point,  there  is  less  room  to  doubt  the  cor- 
rectness of  the  opinion  in  giving  the  instructions  asked.  The 
case  of  Fox  v.  Hinion^  4  Bibb.  559,  is  directly  applicable  to  this 
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point,  and  for  the  nMfiona  oontained  in  that  opinion  the  insbnio* 
tions  upon  the  preeent  question  were  properly  giyen. 

See  BaOn  ▼•  Irbp,  amte,  009,  and  note. 

Jn  Brqadale  r.  Speed,  1  A.  K.  Manh.  106^  it  is  beld  thai  in  ^eotment  the 
dafendaat  must  akoir  twenty  yeaia'  oontinned  nnintemipted  powearinn  of 
tfae  land,  or  theplaiQtifi*8xi^t  of  entry  is  not  bailed;  oooaaiimal  aote  of  own- 
eahip  for  that  time  do  not  bar  the  plaintift  A  aimilar  decinoQ  was  BMda 
in  MeOm  t.  Morgan,  Id.  62L 


Gannon  v.  Alsbubt. 


[1  A.  K.  MAMAT.T.,  TflL] 

FsFrxiaos  or  iHSAjior,  Pebsonal.— The  privilege  of  infimey  is  personal,  of 
which  no  one  can  take  advanti^  bnt  the  infanti  or  hii  ropreaentatives; 
and,  therefore,  though  the  contract  of  an  infant  made  with  an  adnlt  be 
voidable  by  the  infant,  yet  it  is  binding  on  the  adnlt. 

IxwABT^a  Pboxiss  or  MABRiAGK^The  promise  of  «n  infant  to  many  ia  in 
its  natore  beneficial,  and,  therefore,  voidable  only. 

Taud  Gobtraot  or  Marbiaox. — ^To  make  a  binding  contract  of  marriage^ . 
it  ahonld  be  expressed  per  verba  in  preeenti;  bnt  there  is  a  distinction 
between  a  contract  of  marriage  and  a  contract  to  many,  for  the  breach 
of  the  latter,  though  expressed  per  verba  mfutwro,  an  action  will  li& 

AijaafNO  Pabbnt's  Conssvt.— An  infant  plaintiff  in  an  action  for  the  breach 
of  a  promise  tomany,  need  not  allege  the  consent  of  parent  or  guaidiaa  te 
maniage,  as  such  sssent  affects  only  the  solemnization. 

Jm  Ebbob.    The  opinion  states  the  case. 
BUbb  and  Hardin,  for  the  plaintiff  in  error. 
IdSM,  conira. 

By  Conrty  Borui,  0.  J.  This  is  a  writ  of  error  to  a  judg- 
ment for  the  phuntiff,  in  an  action  of  asaumpsU  upon  a  promise 
to  many.  The  errors  assigned  are:  1.  That  the  declaration  is 
insufficient;  2.  The  court  erred  in  the  instructions  given  to  the 
juiy;  8.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

1.  As  to  the  insuffidenoy  of  the  declaration.  Previous  to  an 
examination  of  the  particular  objections  relied  on  by  the  coun* 
sel  for  the  plaintiff  in  error,  it  may  be  proper  to  premise  that 
the  declaration  consiBts  of  four  counts.  The  first  is  upon  a 
promise  to  marry  upon  request;  the  second  upon  a  promise  to 
marry  within  a  reasonable  time;  the  third  a  promise  to  many 
generally^  without  any  specification  of  time;  and  the  fourth 
upon  a  promise  to  marry  within  a  reasonable  time,  at  the  house 
vf  William  Gatlett,  at  the  mouth  of  Big  Sandy.    In  each  of  the 
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eonnts,  the  promise  of  the  defendant  is  alleged  to  be  made  ii» 
oonsideration  of  the  promise  of  the  plaintiff  to  many  the  de- 
fendant. And  in  the  first,  the  plaintiff  ayers  her  inlling&ess 
and  readiness  to  perfprm  her  promise,  and  a  request  to  the 
defendant  to  perform  his,  and  his  refusal  to  do  so;  in  the  sec- 
ond and  third,  she  avers  her  willingness  and  readiness,  and  her 
offer  to  perform  her  promise  within  a  reasonable  time,  and  hia 
refusal  to  perform  his;  and  in  the  fourth  she  ayers  her  attend- 
ance within  a  reasonable  time  at  the  house  of  William  Catlett, 
at  the  mouth  of  Big  Sandy,  and  her  offer  to  perform  her  promise, 
and  the  failure  of  the  defendant  to  perform  his.  The  ayermenta 
are  not  onl j  made  in  the  most  formal  and  technical  manner,  but 
the  whole  of  the  counts  are  dxawn  in  the  most  exact  conformity 
to  the  best  and  most  approved  forms  to  be  found  in  the  books 
of  precedents:  2  Ohit.  PL  90,  91,  92. 

But  it  is  objected  that  as  the  plaintiff  appears  to  be  an  infant, 
under  the  age  of  tw8nty-one,  her  promise  was  absolutely  void, 
and  it  is  therefore  inferred  that  the  promise  of  the  defendant  is 
without  consideration,  upon  which  an  action  will  not  lie.  Was 
the  position  correct  that  the  promise  of  the  plaintiff  was  void 
because  of  her  infancy,  the  condasion  attempted  to  be  deduced 
from  it,  would  be  unquestionable,  but  the  correctness  of  th» 
position  cannot  be  admitted.  Acts  not  binding 'upon  an  infant 
are,  in  some  cases,  void,  and,  in  others,  voidable  only;  the  acts 
of  an  infant  which  take  effect  by  delivery  are  in  all  cases  voida- 
ble only;  and  with  respect  to  promises  which  do  not  take  effect 
by  the  deliveiy,  the  distinction  is  between  those  which  have 
and  those  which  have  no  semblance  of  benefit  to  the  infant,  the 
latter  being  absolutely  void  and  the  former  voidable  only:  New- 
land  on  Oont.  11, 12, 18;  Bac.  Ab.  tit.  Infancy  and  Age,  I.  and 
the  cases  there  dted.  As  the  promise  of  an  infant  to  many  is 
in  its  nature  beneficial,  it  evidently  comes  within  that  descrip- 
tion of  promises  which  are  not  void,  but  are  voidable  only,  and. 
it  was  accordingly  so  held  in  the  case  of  H6U  v.  Ward^  2  Str.  937. 
That  case  having  been  decided  by  a  very  able  court,  and  after 
great  deliberation,  the  point  has  ever  since  been  conddered  as 
incontrovertibly  settled:  3  Atk.  610;  Bac.  Ab.  tit.  Marriage,  B. 

But,  secondly,  it  is  objected,  that  admitting  the  promiae  of 
the  plaintiff  to  be  voidable  only,  still  until  she  came  of  age  and 
ratified  it,  the  promise  of  the  defendant  cannot  be  obligatoiy 
on  him.  This  objection  is  not  only  unsupported  by  any  adju- 
dication, but  is  directly  opposed  to  the  whole  current  of  author* 
ities,  as  will  be  evinced  by  a  reference  to  the  books  before  died. 
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The  settled  rale  is  that  the  privilege  of  infancy  is  personal,  of 
-which  no  one  oan  take  advantage  bat  the  infant  or  his  repre- 
sentativee,  and,  therefore,  the  oontraot  of  an  infant  made  with  an 
admt  be  voidable  hj  the  infant,  yet  it  is  absolutely  binding  npon 
the  adult,  otherwise  the  privilege  intended  solely  for  the  benefit 
of  the  infant  wonld  operate  greatly  to  his  prejudice. 

But  thirdly,  it  is  objected  that  the  oontraot  to  marry,  as  set 
forth  in  the  declaration,  being  to  be  performed  inftUuro,  is  void. 
It  is  ime,  that  to  make  a  binding  contract  of  marriage  it  should 
be  expressed  per  verba  in  presently  and  that  a  contract  expressed 
per  verba  infuiuro,  does  not,  in  estimation  of  law,  constitute  a 
marriage;  and  this  is  all  that  can  be  inferred  from  what  is  said 
hj  Blackstone  in  his  Oommentaries,  1  vol.  486,  to  which  we 
were  referred  by  the  counsel  for  the  plaintiff  in  error;  but  it 
does  not  follow,  because  a  contract  of  this  sort,  expressed  per 
verba  infiduro,  does  not  operate  as  a  contract  of  mamage,  that 
it  is  not  obligatory  upon  the  parties,  nor  that  an  action  will  not 
lie  to  recover  a  compensation  for  a  failure  to  perform  it.  The 
action  in  this  case  is  predicated  upon  the  idea  that  there  was 
a  contract  to  marry,  not  a  contract  of  marriage,  contracts  as 
clearly  distinct  as  a  contract  to  convey  land  is  from  a  convey- 
ance of  land;  and  as  the  law  allows  an  action  to  be  brought 
upon  a  contract  to  convey  land  for  a  breach  thereof,  so  it  is 
equally  well  settled,  that  an  action  may  be  maintained  upon  a 
contract  to  marry:  Bac.  Ab.,  title  '*  Marriage,"  letter  B. 

But,  fourthly  and  lastiy,  it  is  objected  that  the  declaration  is 
defective  for  the  want  of  an  averment  that  the  parent  or  guard- 
ian of  the  plaintiff  had  consented  to  her  intermarriage  with  the 
defendant.  The  necessity  of  such  an  averment  was  supposed 
by  the  counsel  for  the  plaintiff  in  error  to  be  deduciblefrom  the 
provisions  of  the  act  regulating  the  solemnization  of  marriage: 
2  littel,  64.  The  provisions  from  which  this  inference  is  at- 
tempted to  be  deduced,  prohibit  the  celebration  of  the  rites  of 
matrimony  in  any  case  without  license,  and  require,  where 
either  of  the  parties  are  under  the  age  of  twenty-one,  the  con- 
sent of  the  parent  or  guardian  to  be  given  before  license  shall 
issue.  These  provisions  relate  only  to  the  marriage  itself,  and 
evidently  cannot  affect  the  promise  or  the  contract  to  marry. 
They  do  not  even  annul  a  marriage  entered  into  contrary  to 
these  requisitions.  Indeed,  some  of  the  provisions  of  the  act, 
especially  the  tenth  section,  appear  plainly  to  presuppose  that 
a  marriage  of  an  infant,  though  without  the  consent  of  the 
parent  or  guardian,  would,  if  otherwise  unexceptionable  and 
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duly  odebnited,  be  Talid.  Bat,  be  this  as  it  maj,  as  it  k  dear 
that  none  of  the  pzoyisions  of  the  act  aflect  the  c^saoiiy  of  an 
infant  to  promise  or  oontraet  marriage,  it  most  remain  as  it  did 
before  the  passage  of  the  act,  and  consequently  the  manner  of 
dedaring  npon  snoh  an  adi  most  be  the  same.  If,  tfaersion,  it 
be  neoessaxy  to  show  the  consent  of  the  parent  or  guardian,  it 
is  sufficient  to  do  so  in  evidence,  without  specially  alleging  it  in 
the  declaration.  But  when  the  female  party  is  plaintiff,  as  in 
this  case,  we  apprehend  it  is  not  even  necessaiy  for  her  to  diow 
in  proof  that  her  parent  or  guardian  had  consented  to  the  aar- 
xiage.  As  the  law  requires  such  consent  before  license  can 
legally  issue,  there  can  be  no  doubt  that  if  the  consent  cannot 
be  obtained,  it  will  be  a  suffident  excuse  for  a  failure  to  perfonn 
the  promise  or  contract  to  many.  But  from  the  nature  of  the 
transaction,  as  well  as  from  univeisal  usage,  it  is  the  duty  of 
the  male  party  to  ask  for  the  consent  of  the  parent  or  guardian. 
The  law,  indeed,  only  requires  the  consent  to  be  given  as  a  means 
for  obtaining  the  license,  and  it  was  not  pretended  in  the  aign- 
ment  that  it  was  not  the  business  of  the  male  party  to  procore 
the  license,  and  if  he  be  bound  to  obtain  the  license,  he  must 
necessarily  be  bound  to  use  the  means  which  the  law  has  ap- 
pointed for  the  purpose.  Upon  the  whole,  therefore,  we  ars  of 
opinion  that  ndther  of  the  objections  taken  to  the  declaration 
can  be  sustained. 

The  second  and  third  errora  assigned,  may,  with  propriety, 
be  conddered  together;  for  the  instructions  complained  of  were 
not  excepted  to  when  given  on  the  trial,  but  were  stated  only 
as  one  ground  upon  which  the  application  for  a  new  trial  was 
founded,  and  it  is  the  only  ground  relied  on  in  the  argument  in 
this  court.    The  instructions  given  to  the  jury  were,  in  sub- 
stance, that  if  they  believed  the  evidence  proved  a  contract  to 
many,  to  have  been  made  betvreen  the  parties,  and  the  mouth 
of  Big  Sandy  at  the  house  of  William  Oatlett  to  have  been  b^ 
pointed  as  the  place  for  them  to  intermarry,  on  a  given  time, 
the  attendance  of  the  plaintiff  at  the  time  and  place  was  a  snf- 
fident  offer  on  her  part  to  perform  the  contract.    As  an  abstract 
proportion,  there  can  be  no  doubt,  when  there  is  a  time  and 
place  appointed  to  perform  a  contract  to  many,  that  the  at- 
tendance of  the  female  party  at  the  time  and  place  agreed  on 
would  be  a  sufficient  offer  on  her  part.    But  in  Una  case,  though 
there  was  a  place  appointed  by  the  parties  for  the  performance 
^l  ^^J?^*^*"*^*  **»«  evidence  does  not  warrant  the  condudon 
that  there  was  any  definite  time  agreed  on  for  that  purpose,  nor 
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is  there  any  allegation  in  the  declaration  to  that  effect.  It  is 
troe,  where  there  is  no  time  fixed  upon  by  the  parties^  that  the 
law  zeqnizes  such  a  contract  to  be  performed  in  a  convenient 
and  reasonable  time,  but  what  is  a  convenient  and  reasonable 
time  depends  upon  circumstances,  and  cannot,  with  propriety, 
be  said  to  be  a  given  time  according  to  the  usual  acceptation  of 
the  expression.  The  instructions  of  the  court,  therefore,  being 
predicated  upon  the  existence  of  an  agreement  to  marry  on  a 
given  time,  were  inapplicable  to  the  case,  and  consequently, 
though  correct  when  absolutely  considered,  were  irrelevant  to 
the  point  in  issue. 

But  surely  the  mere  irrelevancy  of  instructions  given  by  the 
court  to  the  jury  is  not  a  ground,  which,  in  itself,  independent 
of  all  other  considerations,  is  sufficient  to  authorize  the  grant- 
ing of  a  new  trial.  That  irrelevant  evidence  had  been  admitted 
to  which  no  exceptions  were  taken  on  the  trial,  would  not  be  a 
sufficient  ground  for  setting  aside  the  verdict,  and  there  seems 
to  be  no  difference  in  principle  in  this  respect  between  the  ad- 
mission of  irrelevant  evidence  and  the  giving  of  irrelevant  in- 
structions. Had  injustice  been  done  by  the  verdict,  there 
might  be  some  pretense  for  urging  the  irrelevancy  of  the  in- 
structions, as  auxiliary  to  other  causes,  for  a  new  trial;  but 
there  is  no  probability  that  the  verdict  is  contrary  to  justice,  or 
that  a  second  trial  would  result  in  a  trial  essentially  different. 
For  to  every  point  which  it  was  necessary  for  the  plaintiff  to 
prove,  evidence  was  adduced  amply  sufficient  to  justify  the 
verdict  of  the  jury.  To  grant  a  new  trial,  therefore,  merely  on 
account  of  the  irrelevancy  of  the  instructions,  would  be  doing 
that  which  would  be  vain  and  useless;  for  on  the  same  allega- 
tions and  on  the  same  evidence  the  same  verdict  ought  to  be 
given  on  a  second  trial.  In  this  respect,  this  case  differs 
materially  from  the  case  of  Holly  v.  McOargo,  4  Bibb.  848, 
which  was  relied  on  in  the  argument.  But  in  another  respect 
that  case  differs  still  more  essentially  from  this;  for  the  verdict 
and  the  judgment  in  that  case,  we  then  thought  and  still  think, 
could  not  have  been  used  as  a  bar  to  an  action,  for  the  cause 
which  the  evidence  given  in  that  case  would  have  supported. 

Judgment  must  be  affirmed,  with  costs. 


f  14  HiQKiCAN  V.  Obdibs.  [Ee&tucky, 

Hickman  v.  Grimss. 

Sraaoio  Bnounoir  ow  Parol  Comtbaot  DxEmD.— Amen  ond  pramiw to 
ooiiTey  a  oertain  tnot  of  land  to  a  aon  in  onniidwmtkm  of  blood  and 
afiJBction  is  not  raffloient  to  wanant  a  dsofoo  of  apooiflo  oiooiitioii,  orm 
in  favor  of  a  pnrohaaer  from  the  aon. 

Sraaoio  Fibiobicahoi  WHBf  ]>nnxD.~>Iti8ageo«ralrii]othatif  anaotHm 
at  law  will  not  lie  npon  a  oontnot  to  reoo^  lor  Ha  braaoh,  •qmtj  will 
not  daofoe  its  speoifio  ezeoation. 

Appeal  from  the  droait  oonrt.    The  optnion  states  the  oaae. 

Hoggin,  for  the  appellant. 

WichUffe  and  Hughes,  carUrfi, 

By  Oourty  Botlb,  0.  J.  This  was  a  bill  filed  hj  Banjamin 
Chimes  against  James  Hickman,  jiin.»  and  bis  father,  James 
Hickman,  sen.,  to  obtain  a  conveyance  of  one  hnndzed  acres  of 
land,  which  James  Hickman,  Jan.,  had  given  his  obligation  to 
convey  to  Qrimes,  in  consideration  of  the  latter  having  under- 
taken to  build  for  him  a  framed  house  of  certain  dimensions. 
Ghrimes  alleges  that  he  had  nearly  completed  the  house,  and 
would  have  finished  it,  but  for  the  failure  of  James  Hickman, 
jun.,  to  find  such  of  the  materials  as  he  was  bound  by  the  terms 
of  the  contract  to  furnish.  He  states  that  the  title  of  the  land 
was  in  James  Hickman,  sen.,  who  had  frequently  dedared  he 
had  given  it  to  his  son,  James  Hickman,  jun.,  and  that  he 
would  convey  it  whenever  directed  to  do  so  by  his  son,  but  that 
the  latter  had  refused  to  procure  the  title,  etc.  The  bill  was 
taken  for  confessed,  and  an  interlocutory  decree  pronounced 
against  both  defendants;  but  afterwards,  James  Hickman,  jun.^ 
filed  his  answer,  and  at  a  subsequent  term  a  final  decree  was 
given  that  James  Hickman,  sen.,  should  convey  to  the  oom- 
plainant,  by  deed  with  general  warranty;  that  both  defendants 
should  pay  to  the  complainant  his  costs;  and  from  that  decree 
this  appeal  has  been  prosecuted.  As  the  answer  of  James 
Hickman,  jun.,  admits  the  execution  of  the  obligation  by  him 
for  the  conveyance  of  the  one  hundred  acres  of  the  land,  for 
the  consideration  in  the  bill  mentioned;  and  as  the  evidence 
satisfactorily  shows  that  the  greater  part  of  the  work  was  done, 
and  that  the  whole  would  have  been  completed  but  for  the  fail- 
ure of  the  defendant  to  furnish  such  materials  as  he  was  bound 
to  do;  it  is  plain  that  the  complainant  has  shown  himself  en- 
titled to  relief  against  him.  But  we  are  clearly  of  opinion  that 
the  decree  against  James  Hickman,  sen.,  is  erroneous  and  can* 
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not  be  sastained.  It  is  not  alleged  that  he  had  executed  to  his 
son  a  covenant  or  deed,  binding  himself  to  convey  the  land  in 
controTersy,  and  a  mere  promise  to  convey,  founded  npon  no 
other  consideration  than  that  of  blood  or  relationship,  "we  ap- 
prehend is  not  su£Bcient  to  jastify  a  decree  for  its  specific  execn- 
tion.  "Where  such  consideration  is  united  to  the  efficacy  of  a 
deed,  and  the  contract  is  executory,  its  execution  may  be  de- 
creed by  a  court  of  equity,  as  "was  held  in  the  case  of  Mslntire 
V.  Hughes,  4  Bibb. 

But  we  are  aware  of  no  case  in  which  it  has  been  decided  that 
a  promise  to  give  or  convey  land,  founded  upon  the  considera- 
tion of  consanguinity  alone,  could  be  enforced  in  a  court  of 
equity.  Such  a  consideration  would  certainly  not  be  sufficient 
to  support  an  action  of  asaumpsit ;  and  it  is  a  general  rule,  that 
if  an  action  at  law  will  not  lie  upon  a  contract  to  recover  dam- 
ages for  its  breach,  a  court  of  equity  will  not  decree  its  specific 
execution.  Besides,  it  is  inferable  from  all  the  cases  which 
have  any  bearing  upon  this  point,  that  a  contract  without  being 
by  deed,  founded  upon  such  a  consideration  only,  would  not  be 
sufficient  to  create  a  trust  at  common  law,  nor  an  use  under  the 
statute  of  uses:  Vide  Boberts  on  Fraudulent  Conveyances,  89, 
90.  The  decree  against  James  Hickman,  sen.,  is  therefore  erro- 
neous, and  must  be  reversed.  But,  as  it  appears  from  the 
answer  of  James  Hickman,  jun.,  that  he  can,  in  all  probability, 
procure  the  title  from  his  father,  he  ought  to  have  been  decreed 
to  have  done  so,  and  to  have  conveyed  to  the  complainant,  or 
to  make  a  compensation  in  damages,  if,  in  the  event,  it  should 
turn  out  that  he  was  unable  to  procure  the  title. 

The  decree  must  be  reversed  with  costs,  and  the  cause  re* 
manded,  that  a  decree  may  be  entered  not  inconsistent  with  the 
foregoing  opinion. 


Hart  v.  Brand. 

(1  A.  K.  lfiMJif.fl.  109.]  , 

When  Spxoino  Pskfobsiancx  Dbcbxed.— Whether  the  performanoe  of  a 
contract  should  be  specifically  decreed,  depends  npon  the  dronmstanoee 
of  the  case.  Accordingly,  where  tho  parohaser,  in  a  contract  for  the 
sale  of  land,  has  with  good  faith  shown  a  willingness  and  readiness, 
without  injnry  to  the  vendor,  to  perform  substantially  the  agreement, 
he  will  be  entitled  to  the  aid  of  a  court  of  equity. 

Ihtibest  Stopped  by  Vendor's  Act.— If  the  purchaser  were  really  and 
bona  fide  ready  to  make  payment  and  intended  to  do  so,  but  was  pre- 
vent«>d  from  so  doing  by  the  act  of  the  vendor,  the  latter  will  not  \% 
entitled  to  interest 


716  Habt  v.  Brand.  [Eentaefy, 

Ebbob  to  the  oircoit  oourt.    The  opudon  elates  the  case. 
WiM\fe^  for  the  phuntiff  in  error. 
Hoggin^  contra. 

By  Court,  Logah,  J.  This  was  a  suit  in  ohanoeiy  to  compel 
the  spedfio  execation  of  a  contract  in  the  sale  of  a  certain 
tract  of  land. 

On  the  third  of  September,  ISIS,  Hart  coTcnanted  to  conyey 
to  Brand  this  tract  of  land  at  twenty-fiTC  dollars  per  acre,  pajaUe 
at  different  periods;  the  first  payment  to  be  made  on  the  twenty- 
fifth  of  December  then  ensuing,  or  as  soon  as  possession  could 
be  obtained,  and  the  balance  in  two  equal  annnal  payments 
from  the  time  of  receiving  possession,  with  interest,  to  be  an- 
nually paid;  or,  if  the  purchaser  preferred,  he  might  have  two 
and  three  years  to  make  the  payments  for  the  further  sum  of 
six  hundred  dollars;  the  land  to  be  conveyed  upon  the  receipt 
of  the  first  payment,  and  the  purchaser  to  giye  a  deed  of  trust 
to  secure  the  residue  of  the  consideration. 

The  circuit  court  decreed  the  execution  of  the  contract;  and 
Hart  prosecutes  his  writ  of  error,  assigning  as  error  the  follow- 
ing: 1.  That  a  court  of  equity  ought  not,  under  the  circam- 
stances  of  the  case,  to  interpose,  but  should  leave  the  party  to 
his  remedy  at  law;  2.  That  a  conveyance  ought  not  to  have 
been  decreed  without  allowing  to  Hart  interest  on  the  pnrchaae- 
money,  from  the  time  of  his  having  made  a  tender  of  a  deed  to 
Brand;  3.  That  the  decree  is  erroneous  in  giving  cost,  the 
suit  having  been  brought  without  a  tender  of  the  consideration 
or  a  demand  of  the  possession  of  the  land;  4.  It  was  error  U> 
postpone  the  execution  of  the  contract  until  the  thirty-first  of 
January,  1817,  and  defer  until  then  the  payment  of  interest; 
5.  It  was  error  to  leave  the  complainant  at  liberty  either  to 
comply  with  the  decree  or  not,  and  providing,  after  all  power 
over  the  cause  had  terminated,  for  the  dismissal  of  the  bill  in 
the  event  of  his  failing  to  comply. 

1.  Whether  equity  ought  to  give  the  relief  sought  surely 
depends  on  the  circumstances  of  the  case.  The  amount  of  the 
payment  on  the  twenty-fifth  of  December  could  be  ascertained 
only  from  the  number  of  acres  in  the  tract.  On  the  twenty- 
fourth  Hart  proceeded  with  a  surveyor  to  ascertain  the  quantity, 
but  the  surveyor  not  being  able  to  plot  and  ffive  the  preciae 
quantity  on  that  day,  Hart  informed  Brand  that  about  ten 
o'clock  the  next  day  he  might  see  him  at  Postlethwait's  tavern, 
in  Lexington.    Brand  accordingly  attended,  and  remained  there 
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some  time;  bat  Hart  was  detained  and  did  not  amye  until 
twehre  or  one  o'dook;  and  it  so  happened  that  each  was  inquir- 
ing for  the  other,  bat  did  not  meet  together  until  about  four 
o'cloek.  The  wiitingB  were  then  to  draw  and  the  money  to  be 
paid.  By  the  time  the  deeds  were  written  it  was  late.  Hart 
then  informed  Brand  that  he  was  ready  to  perform  the  contraot 
on  his  part,  tendered  his  deed  and  demanded  the  money. 
Brand  offered  him  a  check  on  the  bank,  where  he  had  more 
than  the  amount  dejKMited.  But  Hart  refused  to  reoeiye  the 
check  or  take  bank  notes.  Brand,  in  the  meantime,  had  pre* 
Tailed  on  a  friend  to  wait  on  the  cashier  of  the  bank,  and  re- 
quest his  attendance,  for  the  purpose  of  procuring  the  specie. 
The  bank  was  then  not  open  for  ordinary  basiness;  but  the 
meesenger  haying  returned  and  informed  ihem  that  the  cashier 
would  be  there  immediately.  Hart  refused  to  wait,  and  haying 
tendered  his  deed,  mounted  his  horse  and  left  town. 

It  ap]>ear8  that  Brand  could,  on  that  eyening,  haye  procured 
from  the  cashier  the  specie.  His  credit  was  good,  and  his  char- 
acter for  punctuality  unquestionable.  There  was  no  willful 
eyasion  or  premeditated  lying  back  by  him.  On  the  contrary,  he 
was  really  desirous  that  the  contract  should  be  carried  into 
effect.  He  could  haye  had  no  motiye  to  equiyocate  or  ayoid  it, 
for  the  land  had  increased  considerably  in  yalue;  and  to  obtain 
possession  was  certainly  an  object^  and  the  money,  as  to  him, 
was  lying  unemployed. 

But  the  agreement  did  not  depend  on  the  payment  of  the 
money  as  a  condition  precedent,  whereby  the  mere  casual  fail- 
ure to  make  payment,  on  the  precise  day,  should  render  it  in- 
yalid.  It  is  sufficient  to  justify  the  aid  of  a  court  of  chancery, 
that  the  purchaser  has,  with  good  faith,  shown  a  willingness 
and  readiness,  without  injury  to  the  yendor,  to  perform  substan« 
tially  the  agreement.  And  when  the  yendor  has  himself  been 
instnunental  in  producing  the  delay,  or  has  giyen  countenance 
thereto  by  lying  back,  the  effect  thereof  ought  not  to  be  solely 
applied  to  the  purchaser,  and  thus  depriye  him  of  the  benefit  of 
the  contraot,  to  meet  which,  he  may  haye  sustained  other  sac- 
rifices. 

But,  independent  of  these  circumstances,  the  first  act  to  be 
performed  was  by  the  yendor,  in  the  deliyery  of  the  possession 
of  tho  land,  which  still  remained  in  the  occupancy  of  his  tenant. 
And,  although  the  purchaser  might  haye  waiyed  its  deliyery, 
and  relied  on  the  alienation  to  himself  and  the  acquiescence  of 
the  tenant,  he  was,  neyertheless,  not  strictly  bound  to  do  so. 
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The  tenant  might  haTe  withheld  from  him  poononnion,  until 
ooeroed  to  surrender  it.  This  the  puzohaser  was  not  boond  to 
risk.  This  court,  therefore,  concurs  with  the  circuit  court  in 
opinion  upon  the  merits. 

The  second  and  third  errors  assigned,  may  be  considered  to- 
gether. They  embrace  these  questions:  1.  Whether  the  ven- 
dor was  entitled  to  interest;  2.  Whether  the  Tendee  was  enti* 
tied  to  the  cost  of  the  suit. 

With  respect  to  interest,  no  proposition  can  be  more  dear, 
that  if  the  purchaser  were  really  and  bona  fide  prepared  to  make 
payments,  and  intended  to  do  so,  free  from  all  shuffling  equiy- 
ocation  and  technical  quibble;  and  the  vendor  has  ever  since 
evinced  a  determination  not  to  perform  the  contract  if  possi- 
ble; having  never  given  notice  to  the  vendee  when  to  attend  on 
the  premises  and  receive  possession,  that  he  is  not  entitled  to 
interest.  In  other  words,  one  holding  himself  in  readiness  to 
pay,  and  the  other  refusing  to  do  what  the  contract  enjoined 
upon  him,  ought  to  subject  the  latter  to  the  loss  of  interest,  and 
not  the  former.  The  wrong  was  with  him,  and  he  cannot 
charge  the  effect  to  the  other. 

And  as  to  cost,  it  is  equally  clear,  that  the  decree  is  ooireet. 
Why  the  inourment  of  cost?  Because  the  benefit  of  the  con- 
tract could  not  be  otherwise  obtained.  This  is  demonstrable, 
not  only  from  the  other  evidence  in  the  cause,  but  from  the 
answer  also.  To  have  tendered  the  money  or  demanded  posses- 
sion under  the  circumstances,  would  have  been  an  idle  show  of 
form  and  ceremony.  If  the  defendant  intended  to  comply, 
by  receiving  the  money  and  delivering  the  land,  why  did  he  not 
rest  his  defense  as  to  the  cost  upon  this  ground,  without  resort- 
ing to  points  evidently  for  a  different  purpose?  The  real  ob- 
ject was  clearly  to  get  rid  of  the  bargain;  and  the  next  to  secure 
interest  and  cost.  It  is  impossible  not  to  perceive  from  the 
whole  evidence,  that  this  was  the  object;  and,  if  possible,  to 
make  the  experiment  at  the  expense  of  the  purchaser,  upon 
misapplied  rules  of  rigid  technical  pleading. 

The  fourth  and  fifth  errors  assigned  may  also  be  taken 
together.  They  relate  to  the  usual  powers  of  the  chancellor 
in  decrees  of  this  kind,  in  giving  time  to  perform,  and  prescrib- 
ing the  conditions  upon  which  the  performance  shall  be  en- 
forced. The  time  given  must  rest  according  to  ciroumstanoea, 
within  the  discretion  of  the  court.  But  in  the  present  instance 
as  to  the  length  of  time,  it  surely  illy  becomes  the  defendant 
to  complain,  because  he  might,  before  that  day,  have  executed 
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the  contract.  The  extent  of  the  time  was  clearly  for  his  own 
conyenienoey  as  it  afforded  the  opportunity  of  securing  the 
growing  crop,-  and  terminating  a  probable  lease.  And  had  the 
defendant  offered  to  perform  the  decree  on  an  earlier  day,  as 
by  the  decree  he  might  have  done,  and  the  complainant  had 
refoaed  to  make  the  first  payment,  and  to  do  what  was  equit- 
able, agreeably  to  his  contract,  such  a  refusal  would  haye  been 
equally  within  the  power  of  the  court,  as  when  refused  on  the 
most  distant  day  giyen  bj  the  decree.  In  one  case  a  dismiflsal 
of  his  bill  would  haye  been  the  consequence;  in  the  other,  if 
not  a  dismissal,  at  least  interest  on  the  money.  The  decree 
prescribed  only  the  time  and  manner  of  executing  the  contract. 
Thia  was  not  necessary  to  be  performed  in  court;  indeed,  in 
part,  it  was  impossible  that  it  could  be  there  performed.  The 
court  howeyer  retained,  from  its  nature,  a  controlling  power 
oyer  its  execution.  Had  controversy  arisen  about  the  payment 
of  the  money,  or  a  tender  and  refusal  on  the  most  distant  day 
giyen  by  the  decree,  certainly  this  might  have  furnished  proper 
ground  to  excuse  the  non-performance  thereof,  or  to  have 
coerced  it,  according  to  the  event,  as  exhibited  to  the  court 
Every  act,  in  fine,  done  out  of  court,  towards  the  execution  of 
the  decree,  was  subject  to  the  revision  of  the  court,  who  alone 
was  competent  to  judge  of  and  control  its  abuse. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  decree 
is  correct,  and  that  all  the  consequences  of  complaint  and  in- 
jury are  more  properly  Mtributable  to  the  vendor  himself.  In 
his  subsequent  proposal,  pending  the  suit,  to  perform  the 
contract,  if  the  complainant  would  pay  the  first  and  second 
payments,  was  a  condition  not  within  the  agreement,  the  sec- 
ond payment  being  due  only  within  a  year  after  the  complainant 
should  get  possession  of  the  land. 

The  decree  must  be  afiBrmed,  with  costs. 


Miller  v.  Hughes. 

[1  A.  K.  KianAU.  ISU] 

Fumnms,  who  abb.— -Where  two  or  more  peraonB  unite  In  bniiiMM,  one 
oontribating  money  and  the  other  labor,  the  profite  to  be  divided  be- 
tween them,  each  onion  is  a  partnership. 

^ffT^piMMiewpp  TO  Shabb  Pbohts. — One  who  shares  in  the  profiti  of  a  ptrtneiw 
ship  muse  also  share  the  losses. 

Pabtnbb'b  Pbivatb  Instbuctions. — Partners  have  eqnal  aathoiity  over  the 
partnership  affairs,  and  one  cannot,  by  any  private  instruotioD%  limit  the 
power  ol  the  other  to  bind  him  in  a  partnership  trsnaaotion. 
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Appbal  from  the  dicuit  court.    The  opinion  states  the  case. 
Bibb,  for  the  appellant. 
Hardin^  contra. 

By  Court,  Botlb,  0.  J.  This  was  an  aetion  upon  a  promiB- 
sory  note,  purporting  to  be  executed  by  Miller  and  BicUy  to 
Thomas  Stewart,  and  assigned  by  him  to  the  plaintiff.  Mfller 
denied  by  his  plea  the  execution  of  the  note,  upon  which  iaaoB 
was  joined. 

On  the  trial  it  appeared  from  the  CTidence  that  Miller,  who 
resides  at  Cincinnati,  had  established  a  house  at  Louisrille  for 
the  sale  of  liquors;  that  he  employed  Biddy  to  attend  to  the 
business;  that  Miller  was  to  furnish  all  the  stock  in  trade,  and 
that  Bickly,  as  a  compensation  of  his  seirices,  was  to  haye  one 
third  of  the  profits  arising  from  the  business;  that  in  the  ab- 
sence of  Miller,  Bickly  executed  the  note  in  his  own  and  Miller^s 
name  for  the  price  of  wine  and  brandy  purchased  by  him,  to  be 
sold  in  the  course  of  said  business;  and  that  the  wine  and 
brandy  so  purchased  afterwards  came  to  the  possession  of  Mil- 
ler. It  also  appeared  in  evidence  that  Miller  had  instructed 
Bickly  to  make  no  purchase  of  any  one  except  Paxton  &  Co., 
and  that  the  purchase  for  which  the  note  in  question  was  giTen 
was  not  made  of  them. 

The  main  question  is,  whether,  under  these  droumstances. 
Miller  and  Bickly  were  partners  or  not.  For  if  they  were  part- 
ners, as  the  note  was  given  in  the  regular  course  of  transacting 
the  partnership  business,  it  is  plain  that  Miller  must  be  bound 
by  it;  nor  can  the  circumstance  of  his  having  instructed  Bickly 
not  to  purchase  of  any  one  but  Paxton  &  Co.,  make  any  differ- 
ence. That  was  a  matter  which  concerned  themselves  only,  and 
could  not  affect  a  contract  made  with  any  other;  for  as  piurtners 
have  equal  authority  over  their  partnership  aflairB,  it  would  be 
preposterous  to  suppose  that  either  of  them  could,  by  such  in- 
structions, limit  the  power  of  the  other  to  bind  him. 

Whether  they  ought  to  be  considered  as  partners  or  not,  is  a 
question  about  which  we  have  had  some  doubt;  but  we  are  in- 
clined to  think  they  were  partners.  Partnership  is  defined  to 
be  a  voluntary  contract  between  two  or  more  persons,  for  join- 
ing together  their  money,  goods,  or  labor,  upon  an  agreement 
that  their  gain  or  loss  shall  be  divided  proportionably;  and 
whether  each  contributes  money  or  labor,  or  both  money  and 
labor,  or  as  in  the  present  case,  one  finds  money  and  the  other 
labor,  still  it  is  equally  a  partnership. 
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The  pzindpal  groand  uiged  in  the  argoment  in  this  case 
agunsi  oonaicleriDg  Biokly  and  MiUer  as  partners  was,  that 
there  was  no  agreement  that  Bickly  should  be  liable  to  snstain 
a  proportion  of  the  loss,  if  anj  should  happen  in  the  course  of 
trade.  But  as  he  was  entitled  to  a  share  of  the  profits,  it  fol- 
lows as  a  legal  oonseqaenoe  that  he  must  share  the  loss.  The 
rule  in  this  respect  is,  that  he  who  shares  in  the  adTantages, 
most  also  share  in  the  disadyantages  of  the  partnership  concern : 
Watson  on  Partnership,  15,  61. 

We  are,  therefore,  of  opinion  that  the  dronit  court  oorreotlj 
inainicted  the  jury  that  Miller  and  Biokly  were  partners,  and 
conaequently  that  there  was  no  error  in  refusing  to  give  a  eon* 
trary  instruction. 

Judgment  afflrmed,  with  costs  and  damages. 


8bs  (Mtwne  ▼•  Btmmam,  amUt  614;  Speam  t.  ToUmd,  p9tL 


East  v.  Mathbnt. 

[1  A.  K.  XianALL.  m.) 

CAXiOH  MADE  BoNA  Fms.— One  who  xdiw  npon 
teis  imlnie  in  fMl^  and  niffen  loo,  is  entitled  torenwamstioB,  Mbaofjtk 
•Qoh  ropwiflntstkm  were  innocently  made. 

Amuii  from  the  circuit  court.    The  opinion  states  the  ease. 
JK66,  for  the  appellant. 
Pope,  contra. 

By  Court,  Botls,  0.  J.  Matheny  purchased  of  East  two  lots 
ill  the  town  of  Kicholasville,  then  inclosed  with  a  post  and  rail 
fence,  and  having  some  other  improvements  on  them;  andafter 
making  additional  improvements,  discovered  that  these  im- 
provements, as  well  as  a  part  of  those  that  were  made  before 
his  purchase,  though  within  the  fence  with  which  the  lots  were 
inclosed,  were  outside  of  the  true  boundaries  of  the  lots. 

To  obtain  compensation  for  the  loss  of  the  improvements  thus 
found  to  be  outside  of  the  true  boundaries  of  the  lots,  and  to 
have  the  same  set  off  against  a  judgment  recovered  against  him 
by  East  for  a  part  of  the  price  of  the  lots,  Matheny  filed  his  bill 
with  injunction,  and  on  a  final  hearing  the  circuit  court,  after 
having  caused  a  juiy  to  ascertain  by  their  verdict  the  amount  of 
compensation  to  which  he  was  entitled  for  the  loss  of  the  im- 
provements, directed  that  the  injunction  should  be  made  per* 

nao.VoL.X-4l 
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petoal  for  the  sum  bo  ascertained  by  the  jury.    Asd  from  thai 
decree  East  has  appealed  to  this  court. 

Though  the  bill  changes  East  with  fraad  in  selling  that  to 
"which  he  knew  he  had  no  title,  the  eyidenoe  in  the  cause  is 
wholly  insufficient  to  establish  the  charge.    The  establishnient 
of  the  charge  of  fraud  is  not,  however,  indispensably  necessary, 
as  we  apprehend,  to  render  him  liable  to  make  compensation 
for  the  loss  of  the  improvements.    The  proof  satisfactorily 
shows  that  he  represented  to  Matheny  the  fence  inclosing  the 
lots  as  their  boundary,  and  this  representation^  though  inno- 
cently made,  was  untrue  in  fact.    As  Matheny,  by  confiding  in 
this  erroneous  representation,  was  induced  to  expend  his  money 
in  improvements  made  off  the  true  boundaries  of  the  lots,  Eaai, 
whose  error  produced  the  expenditure,  ought  in  equity  and 
good  conscience  to  sustain  the  loss.    With  respect  to  Matheny's 
claim  to  an  indemnify  for  the  improvements  on  the  lots  when 
he  purchased,  there  is  still  less  room  to  doubt  of  its  propriety; 
for  these  improvements  must,  in  proportion  to  their  value,  have 
tended  to  enhance  the  price  of  the  lots,  and  consequently  must 
have  constituted  a  part  of  the  consideration  which  both  partisB 
expected  Matheny  to  receive  for  the  price  which  he  agreed  to 
give. 

The  decree  must  be  affirmed  with  costs. 


SpEABS   V.  TOLAND. 

[1  A.  K.  KAaOLAftS*  908.] 

LuBQJTT  A8  PABnnBS.'Penaiui  who  bj  their  *l*«iw^  with  otbat^  and 
in  other  rapeoti,  hold  themaelvet  oat  to  the  wnid  «i  peztiMK%  will  be 
liable  ae  saoh,  notwithgtanding  private  artielea  of  diMofaitioB  of  partear- 
ahip  entered  into  between  the  partiea. 

Ebbob  to  the  circuit  court.    The  opinion  states  the  case. 

By  Court,  Owsley,  J.  This  writ  of  error  is  brought  to  re- 
verse a  judgment  rendered  against  the  plaintiffii  in  eixor  as  mer- 
chants and  partners  trading  under  the  firm  and  style  of  Timber- 
lake  &  Spears,  in  an  action  of  ossumpnt  brought  against  them 
in  the  court  below  by  the  defendants  in  error,  as  merchants, 
trading  imder  the  style  and  firm  of  Toland  &  Son. 

The  trial  was  had  in  that  court  on  the  general  issue;  and 
after  the  plaintiffs  then  had  introduced  and  gone  through  evi- 
dence tending  to  prove  the  partnership  of  the  defendants,  and 
the  justice  of  the  demand  against  them,  the  counsel  of  the  de- 
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« 

f endantSy  after  prodaoing  and  reading  in  eTidenoe  an  article  of 
the  difisolation  of  the  copartnership  between  them,  of  a  prior 
date  to  that  of  the  contract  npon  which  this  suit  was  founded, 
bat  without  proving  by  any  other  CTidence  when  it  was  exe- 
cuted, moved  the  court  to  instruct  the  jury  that  under  the  cir- 
cumstances of  the  case,  the  confessions  of  the  defendant,  Tim- 
berlake,  were  not  legal  evidence  to  charge  the  defendant, 
Spears,  as  his  former  partner;  and  further  that  the  defendant. 
Spears,  was  not,  under  the  circumstances  of  the  case,  bound  as 
the  partner  of  Timberlake;  and,  also,  to  instruct  the  jury  that 
the  plaintiffs  had  no  right  in  law,  according  to  the  rules  of  evi- 
dence, to  recover  in  the  present  action;  but  the  court  overruled 
the  motion,  and  the  defendants  having  excepted,  spread  all  the 
evidence  introduced  by  both  parties  upon  the  record. 

Whether  the  confessions  of  Timberlake  were  competent  to 
charge  Spears  with  the  plaintiff's  demand  turns  upon  the  suffi- 
ciency of  the  evidence  introduced  in  the  cause  to  show  that 
previous  to  those  confessions  being  made,  the  partnership  of 
Timberlake  &  Spears  had  been  actually  dissolved;  for,  if  as  was 
decided  in  the  case  of  Waiker  v.  Daberry,  at  this  term,  the  part- 
nership between  them  had  been  previously  dissolved,  no  con- 
fessions of  Timberlake  thereafter  made  could  subject  Spears  to 
the  payment  of  Toland's  demand;  but  if  a  partnership  still 
•existed  between  them,  as  in  that  case,  each  would  be  liable  for 
the  acts  of  the  other,  it  is  plain  that  Spears  might  be  made 
^shaxgeable  upon  Timberlake's  confessions. 

In  deciding,  therefore,  upon  that  branch  of  the  motion  which 
asked  an  instruction  of  the  jury,  that  the  confessions  of  Timber- 
lake  were  not  legal  evidence  to  charge  Spears,  it  became  ma- 
terial for  the  court  below  to  inquire,  and  it  is  proper  that  this 
•court,  in  revising  that  decision,  should  now  inquire  whether, 
from  the  evidence  introduced,  a  partnership  existed  when  these 
confessions  were  made.  Let  it  not  be  said  that,  as  this  inquiiy 
involves  a  decision  upon  the  evidence  in  relation  to  an  existing 
«tate  of  facts,  it  ought  regularly  to  be  made  by  the  jury,  and 
not  by  the  court;  for  as  the  competency  of  evidence  must  be 
decided  upon  by  the  court,  the  court  may,  most  clearly,  decide 
upon  any  evidence  in  relation  to  facts  necessarily  involved  in 
the  questions  of  competency.  The  court  may,  no  doubt,  waive 
a  decision  of  those  facts,  and  leave  them  to  the  consideration  of 
the  jury;  and  in  that  point  of  view  the  court  below  may  have 
eorrectly  refused  to  give  the  instructions  to  the  juiy. 

But  assuming  that  court,  in  overruling  the  motion,  to  have 
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decided  upon  fhe  etidence  in  zdatidn  to  an  exisienoe  of  the 
partnenhip,  we  have  no  doubt  the  instructions  were  prop- 
erly withheld.  For  although  an  article  of  prior  date,  dissolT- 
ing  the  partnership  between  Timberlake  &  Spears,  was  intro- 
duced, yet,  as  from  the  evidence  in  the  cause,  those  persons, 
subsequent  to  the  date  of  that  article,  and  at  the  time  the  ooo- 
tract  was  made  upon  which  this  suit  is  founded,  bj  their  deal- 
ings with  others,  and  in  other  respects,  held  out  an  idea  to  the 
world  of  their  being  partners,  in  the  absence  of  any  other  e?i- 
dence  conducing  to  proye  the  partnership  had  been  'prmaodj' 
dissolyed,  the  court  correctly  held  the  confessions  of  Timber- 
lake  legal  evidence. 

And  if  those  confessions  were  admissible  there  is  no  doabt 
but,  in  connection  with  the  other  evidence  introdoeed,  the 
plftintiflh,  in  that  court,  manifested  vety  satisfactorily,  a  good 
cause  of  action,  and  the  court,  consequently,  properly  oremiled 
the  application  of  the  defendants  there,  for  the  other  iostme- 
tions  to  the  jury. 

With  respect  to  the  other  points  in  the  cause,  th^  are  eieady 
untenable. 

The  judgment  must,  therefore,  be  affirmed,  with  eoate  and 
damages. 


8m  JfHiirv.  SmgkUf  om^  71S{  (hbormr.  Bfmtm^  atnie^  S14 


Mason  t;.  Bakxr. 

(1  A.  K.  XaBOUU..  «».] 

fllAU  TO  Hnmia  GBXDnoB&^A  bill  of  ^ale  to  hindar  and 

thoD^MiidiBg  at  between  the  partiet,  ia  void  aa  to  awdHw%  and 
cibaima  with  notioe,  aa  well  aa  without  notioa. 

FoBHHMioy  BT  VmuKML— The  poMeerion  by  tbevaadorol  the 
tiooed  in  a  biU  of  aale  ia  a  badgeof  iraiid. 

ArpSAL  from  the  circuit  court. 

The  opinion  states  the  case. 

Bibb  and  TToodaon,  for  the  appellanta. 

Edrdin,  oonira. 

By  Ciourt,  Botli,  C.  J.  This  vnis  a  bDl  filed  by  the  appellant 
to  recover  the  possession  of  sundry  slaves  from  the  appelleea. 
and  to  restrain  them,  in  the  meantime,  from  removing  the  daves 
beyond  the  jurisdiction  of  the  court.    The  appellants 
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their  nght  to  the  dayes  in  qnertion  as  tha  hsiiB  of  DnUiam 
Hamlet,  under  and  bj  Tirtne  of  a  bill  of  sale  ezeoated  to  bim 
bj  tbe  appeUee,  Martin  Baker,  bearing  date  the  fonrteenth  of 
Pebroaiy,  1787,  and  recorded  in  the  ooiinty  oovrt  of  TTft^if^'g 
and  state  of  l^iginia;  and  they  allege  that  the  other  appellees 
purchased  from  Baker,  shortly  before  the  oommencement  of 
this  suit,  with  foil  knowledge  of  their  right.  The  appellees, 
among  other  matters  of  defense,  rely  that  a  ooort  of  equity  has 
no  jurisdiction  of  the  case,  and  that  the  bill  of  sale  executed  by 
Baker  to  the  ancestor  of  the  appellants  was  given  without  tsIu- 
able  consideration,  with  an  intent  to  hinder  and  delay  creditors, 
and  that  therefore  it  was  fraudulent  and  Toid.  And  although 
the  appellees  who  were  purchasers  from  Baker  admit  that  they 
had  heard  of  the  appellants'  daim,  yet  they  allege  that  they 
were  at  the  same  time  informed  that  it  was  illegal  and  fraudu- 
lent 

The  court  below,  on  a  final  hearing,  dismissed  the  bill,  and 
the  appellants  have  brought  the  cause  to  this  court. 

As  the  law  affords  a  remedy  by  an  action  of  detinue,  or  of 
trover,  in  a  case  like  the  present,  it  is  extremely  questionable 
whether  a  court  of  equity  can  entertain  jurisdiction  to  any  ex* 
tent  in  such  a  case,  but  waiving  a  decision  of  this  point,  we  can 
have  no  hesitation,  upon  the  merits  of  the  case,  in  affirming  the 
decree  of  the  court  below. 

The  bill  of  sale,  under  which  the  appellants  claim,  is  not  only 
expressly  proven  to  have  been  executed  for  the  purpose  of  hin- 
dering and  delaying  Baker's  creditors  from  the  recovery  of  their 
debts,  but  the  transaction  is  accompanied  with  all  the  marks  or 
badges  which  carry  with  them  internal  evidence  of  fraud.  At 
the  time  of  executing  the  bill  of  sale,  Baker  was  deeply  in- 
volved in  debt;  and  although  it  purports  to  have  been  made 
npon  valuable  consideration,  there  is  no  proof  of  any  each  con- 
sideration having  been  paid  by  Hamlet.  It  contains  not  only 
a  transfer  of  the  slaves  in  question,  but  of  all  Baker's  property 
liable  to  execution,  even  his  beds  and  other  household  and 
kitchen  furniture;  and  though  absolute  on  its  face,  the  posses- 
sion of  the  property  remained  with  Baker  from  the  date  of  the 
bill  of  sale  until  the  present  time,  with  the  exception  of  two  or 
three  years,  when  Baker  was  absent  in  this  country,  and  had 
left  his  family  with  Hamlet  in  Virginia.  From  these  circum- 
stances, therefore,  independent  of  any  positive  proof  to  that 
effect,  we  would  be  bound  to  conclude  that  the  bill  of  sale  was, 
in  law,  fraudulent;  and  if  so,  it  is  clear,  that  a  court  of  equity 
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cannot  enforce  it,  or  sustain  the  appellant's  daim,  having  for 
its  foundation  such  a  fraudulent  transaction.  It  is  true  that 
the  bill  of  sale,  though  fraudulent  and  Toid  as  to  creditors  and 
purchasers,  is  ncTertheless  binding  at  law  upon  the  parties  to 
it,  and  that  a  court  of  equity  would  not  interfere  on  behalf  of 
Baker  to  set  it  aside.  But  it  is  equally  true  that  a  court  of 
equity  cannot  accordingly,  to  the  principles  by  which  it  is  inva- 
riably  gOTcmed,  lend  its  aid  to  give  effect  to  the  bill  of  sale; 
for  Hamlet  aa  well  as  Baker  is  parHGq)8  criminUt^  and  equally 
guilty  of  the  fraud;  and  the  rule  is,  that  in  respect  to  parties  to 
a  fraud  in  pari  delicto  meUar  est  condiiio  de  fendenHs^  and  most 
indubitably  the  appellants,  as  heirs  of  Hamlet,  can  stand  in  no 
better  situation  than  he  would  have  done  had  he  been  com- 
plainant. Such  would  have  been  the  case  had  Baker  still  re- 
tained possession  of  the  slaves,  and  had  been  the  only  defend- 
ant. But  having  sold  the  slaves  to  the  other  defendants,  they 
must,  as  purchasers,  occupy  still  more  favorable  ground.  It  ia 
contended,  indeed,  that  they  are  not  bona  fide  ^^uxcbBBBon.  1. 
Because  they  had  notice  of  the  appellant's  daim;  2.  Because 
the  price  they  gave  was  not  a  full  one;  and,  3.  Because  it  ap- 
pears, from  an  indorsement  upon  the  bonds  for  the  purchase- 
money,  that  a  part  of  the  price  is  not  to  be  paid  unless  this  suit 
should  be  determined  against  the  complainants. 

The  analogy,  supposed  in  the  aignment,  between  the  case  of 
notice  by  a  subsequent  purchaser  of  a  prior  equity,  and  that  of 
notice  of  a  previous  fraudulent  sale,  certainly  does  not  exisi. 
In  the  former  case,  the  subsequent  purchaser  would,  in  equity, 
be  affected  by  notice,  but  in  the  latter  case  it  has  long  since 
been  settted,  that  notice  cannot  affect  him;  and  this  doctrine, 
we  apprehend,  is  perf ectty  correct,  for  the  statute  declares  such 
fraudulent  sales  void,  not  only  as  to  purchasers  generally, 
whether  with  or  without  notice;  and,  on  general  principles, 
there  is  no  ground  upon  which  that  which  is  void  can  be  made 
good  by  notice. 

As  to  the  price  agreed  to  be  given  for  the  slaves  by  the  other 
defendants,  to  Baker,  not  being  a  full  one,  it  may  be  sufficient 
to  remark  that  the  price,  though  not  as  great  as  was  conunonly 
given  for  slaves  of  the  same  description,  where  the  title  waff 
indisputable,  does  not  appear  to  be  inadequate  for  the  slaves 
in  question,  incumbered,  as  they  were,  not  only  by  the  com- 
plainant's claim,  but  by  another  claim,  which  is  proven  to  be 
banging  over  them,  derived  from  a  different  source. 

With  respect  to  the  indorsement  upon  the  bonds  for  the 
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purchase-money,  pnipoitmg  that  the  price,  or  a  part  of  it,  iras 
not  to  be  paid  unleBS  this  suit  should  be  decided  against  the 
complainants;  that,  from  the  Tery  nature  of  the  thing,  mnst 
have  been  an  arrangement  made  after  the  commencement  of 
this  suit,  and  was  probably  entered  into  as  a  precautionaiy 
measnre,  to  enable  the  purchasers  to  indemnify  themselyes 
without  further  trouble,  in  case  of  an  actual  loss,  so  that  it  can 
famish  no  rational  presumption  that  the  purchase,  which  was 
made  before  the  commencement  of  the  suit,  was  not  firm  and 
bona  fide. 

Decree  affirmed  with  costs. 


See  Clow  ▼.  Woods^  9  Am.  Beo.  346,  and  note,  thowing  the  doctrine  held 
in  Pennsyl^snia  that  the  oontiniuuice  in  powcemon  hy  the  mor^jagor  of  dhat- 
tele  mor^gigedy  without  any  oonrtractive  delireiy  or  reoord  of  the  mortgage 
ii  fraad,  per  w,  aa  to  creditoia.  See  further:  StwievatU  v.  Ballard,  and  note^ 
6  Am.  Bee  281,  holding  that  in  New  York  the  retention  of  the  poaaearion 
by  the  candor  of  dhattela  aold  ia  otIj  prima /<ieU  evidenoe  of  fraud. 


Johnston  v.  Mitchell. 

11  A.  K.  IKkwrnkiitn  996.] 

DsnonMDiT  OoTDrARifL — Am  a  general  rule,  -where  one  party  ia  unaUe  to 
perform  hia  part  of  the  oontract,  he  ia  not  entitled  to  performance  by 
the  other  party.  But  if  one  haa  performed  a  yaluable  part  of  the  oon« 
traet^  and  without  any  fault  in  him  ia  unable  to  perform  the  residue, 
anoh  oaae  might  form  an  exception. 

FxKiOBMAircs  or  bntebb  Contract. --Where  a  contract  ia  entire,  equity 
will  decree  an  entire  performance  or  a  total  reaoiaaion;  it  cannot  reacind 
aa  to  a  part  and  affirm  aa  to  the  reaidue  which  haa  been  performed.  If 
the  righta  of  third  peraona  are  involTed,  the  partiea  muat  be  left  to  their 
remediea  at  law. 

AvPBAL  from  the  oironit  court.    The  opixuon  states  the  case. 

BM  and  Talbot,  for  the  appellant. 

Hardin,  contra. 

By  Court,  Botle,  C.  J.  On  the  ninth  day  of  September,  1789, 
IGtchell  and  Johnston  entered  into  a  contract  to  exchange 
lands,  whereby  Mitchell  agreed  to  make  Johnston  a  good  right, 
by  deeds  of  general  warranty,  to  two  hundred  and  sixty-five 
acres  on  the  south  fork  of  Elkhom,  and  one  thousand  one  hun- 
dred and  sixty-eight  acres  at  the  Olay  Lick  and  Stony  Crossing, 
on  the  Kentucky,  then  surveyed,  but  the  plat  not  returned;  in 
consideration  of  which,  Johnston  agreed  to  convey  to  MitcheU, 
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by  deeds  of  general  wairanty,  five  hundred  acres,  one  half  of 
William  Galloway's  pre-emption,  on  Sioner's  Fork  of  Licking, 
and  one  hundred  and  odd  acres  of  Goon's  pre-emption,  and  also 
two  hundred  acres  near  the  head  waters  of  the  Big  Bona  Lack 
Creek;  each  party  to  make  the  deeds  to  the  other,  when  de- 
manded, allowing  a  reasonable  time  for  the  patent  to  be  obtained 
for  the  one  thousand  one  hundred  and  sixty-eight  acres;  and  it 
was  agreed,  as  the  one  thousand  one  hundred  and  sixty-eight 
acres  were  surveyed,  that  if  it  should  be  altered  so  as  to  injnze 
it  before  it  was  returned,  said  Mitchell  should  allow  said  John- 
ston for  damages  in  the  land  Johnston  conveyed  to  him. 

In  pursuance  of  this  contract,  Johnston  conveyed  to  Mitchell 
three  hundred  and  ten  acres  of  Galloway's  and  Ooon's  pre-emp- 
tions, and  MitoheU  conveyed  to  Johnston  a  part  of  the  tract  of 
two  hundred  and  sixty-five  acres  on  Elkhom,  and  the  balance, 
being  one  hundred  and  fifty  acres,  to  one  Shannon,  at  the  re- 
quest, and  for  the  benefit,  of  Johnston. 

In  this  situation  things  remained  until  the  year  1808,  when 
Johnston  filed  his  bill  in  chancery  against  Mitchell's  heirs  (he 
having  theretofore  departed  this  life),  in  which,  after  stating^  the 
contract  and  its  partial  performance,  as  just  mentioned,  he 
alleged,  in  substance,  that  Mitchell  failed  to  return  the  original 
survey  of  the  one  thousand  one  hundred  and  sixty-eight  acres, 
and  caused  a  re-survey  at  a  late  period  to  be  made,  variant  from 
the  former,  and  including  land  less  valuable,  and  that  the  re- 
survey  was  made  contrary  to  law  and  to  location,  and  entirely 
covered  by  adverse  elder  grants;  and  he  prayed,  in  substance, 
that  the  contract,  so  far  as  it  had  not  been  performed,  might  be 
rescinded,  and  that  he  might  be  restored  to  the  possession  of 
;the  land  which  he  had  not  conveyed,  and  remunerated  in  dam- 
jiges  for  its  deterioration,  etc. 

Mitchell's  heirs,  in  their  answer,  admitted  the  contract  and 
Its  part  performance,  as  stated  by  Johnston,  and  that  a  re-survey 
had  been  made  of  the  one  thousand  one  hundred  and  sixty- 
eight  acres;  but  denied  that  it  had  been  made  contrary  to  law 
or  location,  or  that  the  land  included  in  it  was  of  less  value  than 
that  embraced  by  the  original  survey,  and,  if  it  should  be  found 
to  be  so,  alleged  their  willingness  that  Johnston  should  be  com- 
pensated for  the  difference  of  value,  according  to  the  terms  and 
intention  of  the  contract;  and  they  insist  upon  their  ability  to 
convey  the  one  thousand  one  hundred  and  sixty-eight  acres. 
They  also  filed  their  cross-bill  against  Johnston,  insisting,  in 
substance,  upon  the  same  matters  as  they  had  done  in  their 
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answer,  and  praying  that  the  oontraot  might  be  specifically  car* 
ried  into  eifect. 

Johnston  haying  died  pending  these  snits,  they  were  reyived 
in  the  names  of  his  heirs;  and  coming  on  to  be  heard,  the 
drcoit  court  decided  that  Mitchell's  heirs  should  conrey  to 
Johnston's  heirs  the  one  thousand  one  hundred  and  sixty-eight 
acres,  and  malce  them  compensation  for  the  difference  in  the 
Taloe  of  the  land  contained  in  the  first  and  that  contained  in 
the  second  survey,  and  decreed  that  Johnston's  heirs  should, 
after  retaining  what  would  be  sufficient  to  make  such  compen- 
sation, convey  the  residue  of  the  land,  which  Johnston  had 
contracted  to  convey,  but  had  not  conveyed.  From  that  de- 
cree, Johnston's  heirs  have  appealed  to  this  court. 

The  first  question  which  naturally  occurs  is,  whether  Mitchell's 
heirs  have  shown  themselves  entitled  to  insist  upon  a  perform- 
ance of  the  contract.  The  proof  and  exhibits  demonstcate, 
beyond  question,  that  the  whole  of  the  one  thousand  one 
hundred  and  sixty-eight  acres,  covenanted  by  Mitchell  to  be 
conveyed  to  Johnston,  is  covered  by  elder  adverse  grants,  and 
there  is  no  attempt  to  show  that  the  entry  upon  which  the 
survey  has  been  made  is  a  valid  one;  so  that  Mitchell's  heirs 
do  not  appear  to  have  any  title,  either  at  law  or  in  equity,  and 
it  is  dear  therefore  that  they  cannot  make  a  good  right  to  the 
one  thousand  one  hundred  and  sixty-eight  acres,  as  their  ances- 
tor bound  himself  to  do.  Now,  as  a  general  rule,  it  is  indis- 
putably settled  that  where  one  party  is  unable  to  perform  his 
part  of  the  contract,  he  cannot  be  entitled  to  the  performance 
of  the  contract  by  the  other  party.  If,  indeed,  he  has  per- 
formed a  valuable  part  of  the  contract,  and  his  inability  to 
perform  the  residue  is  produced  vrithout  any  default  in  him, 
his  case  might  form  an  exception  to  the  general  rule.  But,  in 
the  present  case,  it  is  evident  that  the  inability  of  Mitchell's 
heira  to  make  a  good  title  to  the  one  thousand  one  hundred 
and  sixty-eight  acres  is  attributable,  at  least  in  part,  to  an  inex- 
cusable negligence  on  the  part  of  their  ancestor;  for  he  was 
bound,  not  only  from  the  nature  of  the  transaction,  but  by  the 
terms  of  the  contract,  to  procura  a  patent  for  the  one  thousand 
one  hundred  and  sixly-eight  acres  in  a  reasonable  time;  but, 
instead  of  doing  so,  he  failed  to  make  a  re-survey  imtil  1797, 
and  did  not  procure  the  patent  to  issue  until  1806,  a  period  of 
about  eighteen  years  from  the  date  of  the  contract,  and  in  the 
meantime  an  elder  grant  had  issued  for  a  part  of  the  same  land, 
long  after  the  lapse  of  what  must  be  deemed  a  reasonable  time 
kr  procuring  his  grant. 
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We  feel  oarselves  bound  to  say,  therefore,  that  Hitcfaeirs 
heirs  have  not  shown  themselves  entitled  to  insist  upon  a  per- 
formance of  the  contract  on  the  part  of  Johnston's  heirs. 

The  next  inquiry  is,  whether  the  contract  can  be  affirmed,  so 
far  as  it  has  been  performed  by  the  parties,  and  rescinded  as  to 
the  residue,  at  the  instance  of  Johnston  or  his  heirs.  Thai 
this  cannot  be  done,  we  apprehend,  is  perfectly  clear.  The 
contract  is  an  entire  one,  and  its  entire  performance,  or  total 
rescission,  can  only  be  decreed  by  a  court  of  equily.  Bat  John- 
ston does  not  ask  for  a  total  rescission  of  the  contract,  and, 
indeed,  it  is  apparent  that  he  would  have  no  right  to  do  so;  for 
this  could  be  done  only  upon  his  restoring,  or  offering  to 
restore,  Mitchell,  or  his  heirs,  in  skUti  qwo  ;  and  this  could  not 
be  effected,  inasmuch  as  Johnston  took  a  conTeyance  to  a  third 
person  of  a  part  of  the  land  which  IGtchell  was  bonnd  to 
convey. 

We  had  at  first  view  some  doubt  whether  Johnston,  or  his 
heirs,  might  not  be  permitted  to  retain  of  the  land  conveyed, 
or  to  be  conveyed  by  him,  so  much  as  would  be  equal  to  the 
value  of  the  one  thousand  one  hundred  and  sixiy-eight  acres, 
under  the  stipulation  in  the  contract,  that  if  the  survey  should 
be  altered  so  as  to  injure  it  before  it  was  returned,  Mitchell 
should  allow  Johnston  damages  in  the  land  conveyed  by  him. 
Upon  further  reflection,  however,  we  are  inclined  to  think  that 
this  stipulation  only  provides  for  a  compensation  for  any  differ- 
ence that  might  be  in  the  land  contained  in  the  first  and  second 
survey.  To  extend  it,  therefore,  to  the  case  of  a  total  inability 
to  convey,  especially  as  that  does  not  appear  to  have  been  pro- 
duced by  the  alteration  of  the  survey  so  much  as  by  the  neglect 
to  have  had  the  resurvey  made  and  carried  into  grant  in  a  rea- 
sonable time,  would  be,  in  effect,  to  make  a  contract  for  the 
parties,  instead  of  decreeing  the  specific  execution  of  a  oontniet 
already  made  by  them. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  a  court  of 
equity  cannot,  under  aU  the  circumstances  of  the  case,  decree 
either  a  performance  or  a  rescission  of  the  contract;  and  that 
the  parties  ought  to  be  left  to  their  respective  remedies  at  law. 

The  decree  of  the  circuit  court  must  be  reversed,  with  costs, 
and  the  cause  be  remanded,  that  the  original  and  eroas-bills 
may  be  dismissed,  each  party  paying  their  own  ocst^. 
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Barlow  v.  Bell. 

[1A.X.1Cambau.,9M.] 

JMtmavwMEKTB  BT  Boha  Fzdb  Holdkl— Equity  wiU  oompauuito  tha  pot* 
■csaor  of  realty  for  improTementa  tbareon,  made  bona  fde  under  the 
belief  that  the  land  waa  hia  own.  Bat  one  who  takea  poMoarion  without 
title  and  bestowa  labor  vpon  landa^  knowing  them  to  belong  to  another, 
18  not  entitled  to  eompemiation. 

AnsAL  from  the  oircmt  court.    The  opinion  states  the  case. 
WicJd^e^  for  the  appellant. 
Hughes,  canira. 

By  CJourty  Owblet,  J.  Sometime  early  in  1801,  the  appellant 
purchased  from  a  certain  John  Bell,  who  acted  as  the  agent  of 
his  father,  William  Bell,  a  tract  of  land  in  Barren  county,  and 
having  obtained  from  the  agent  a  deed  of  conveyance,  he  set- 
tled upon  the  land,  and  made  lasting  and  valuable  improve- 
ments. Whilst  the  appellant  was  thus  possessed  of  the  land, 
but  after  the  appellee's  husband,  William  Bell  had  departed 
this  life,  she  asserting  title  in  her  own  right,  brought  suit,  and 
finally  succeeded  in  recovering  the  land.  To  obtain  compensa- 
tion for  his  improvements,  the  appellant  brought  this  suit  in 
equity,  but  the  court  being  of  opinion  his  claim  could  not  be 
sustained,  dismissed  his  bill  with  costs;  and  from  that  decree 
the  appellant  has  appealed  to  this  court.  As  the  labor  be- 
stowed in  improving  tiie  land,  is  sunk  in  the  land,  and  was  not 
done  at  the  appellee's  request,  it  is  plain  that  she  cannot,  upon 
any  common  law  proceeding,  be  subjected  to  the  appellant's 
claim  for  compensation. 

Nor  have  we  been  able  to  find  any  adjudged  case,  where  the 
English  courts  of  equily  have,  under  such  circumstances,  de- 
cided upon  the  right  to  comi>ensation;  but  regarding  courts  of 
equity.  In  supplying  the  defects  of  the  common  law,  as  being 
governed  by  the  principles  of  natural  justice,  in  the  absence  of 
all  precedent,  we  should  have  no  hesitation  in  relieving  the  pos- 
sessor for  improvements  made  upon  the  land  whilst  he,  bona  fide, 
considered  it  his  own.  The  possessor,  by  bestowing  his  money 
and  labor  in  meliorating  the  land,  advances  its  value,  and,  con- 
sequently, the  rightful  owner,  unless  liable  to  the  claim  of  com- 
pensation, is  so  much  gainer  by  the  loss  of  the  possessor;  con- 
trary to  the  maxim,  nemo  debet  looupletari  dliena  jactura.  But 
to  bring  himself  within  the  influence  of  this  principle,  it  is  not 
enough  that  the  possessor  shows  himself  to  have  meliorated  the 
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land,  bat .  his  money  and  labor  must  be  bestowed  under  an 
honest  oonTiction  of  his  being  the  xig^tf  nl  owner  of  the  land. 
For  if  he  takes  possession  without  title,  and  knowing  the  land 
belongs  to  another,  he  is  himself  guiUy  of  a  wrong,  and  although 
he  may  have  expended  his  money,  and  bestowed  his  labor»  his 
daim  for  compensation  ought  not  to  be  sanctioned  by  a  oonxt 
of  equity;  but  in  such  a  case,  the  maxim  volenH  turn  fit  u^uria, 
well  applies. 

As  in  the  present  case,  therefore,  the  appellant  is  shown  to 
hsTc  had  a  perfect  knowledge  of  the  appellee's  title,  and  *wa8 
advised  of  the  consequences  of  a  purchase  from  the  agent  of 
William  Bell,  before  he  made  the  purchase,  he  cannot  be 
viewed  in  the  favorable  attitude  of  a  bona  fide  possessor,  so 
to  warrant  the  decree  of  a  court  of  equity  in  his  favor  for 
provements  made  upon  the  laud. 

The  decree  of  the  court  below,  dismissing  his  bill,  is,  oai 
quently  correct,  and  must  be  affirmed  with  cost. 


In  Thomas  v.  Thamtu,  16  B.  Moo.  424,  the  prinotplflc  here  emmoieted 
referred  to  with  approval,  and  followed.  The  aapreme  court  of  A1aham%  m 
HorUm  ▼.  Sledgtf  29  Ala.  499^  held  that  no  allowance  lor  improvements 
■honid  be  granted  to  one  who  made  the  same,  knowing  that  hia  title  waadi»- 
pated,  and  in  support  of  their  position  relatiye  to  the  qoestion  of  improve- 
ments,  cited  Barlow  v.  BeU^  sttpra;  Bell  ▼.  Bamel^  2  J.  J.  Marsh,  516;  1  Sfcory'a 
Eq.  Juris.  729,  sec.  656;  ParkhurMt  v.  Van  Corikmd,  7  Am.  Dec  427;  Wem- 
dtU  ▼.  Van  Bmuader,  1  Johns.  Ch.  354;  Town  v.  Needkam,  8  Fdge'a  Ol 
654;  Smithy. Brtnim,SBi6h.lBq. 299',  ThuratonY.JMtinmm, 2 IL 917 1  Cfmm 
V.  Brantley,  21  Ala.  646;  QiMdwm  ▼.  Lyvn,  4  Porter,  816. 

Thesabjeot  is  further  discussed  in  a  note  to  WUdedgt  v.  W€M^  2  Am.  Dao^ 
721. 


Embry  V.  Millar. 

ClA.K.lfiisaiT.T»ao>.3 

Laws  GovBSHiire  PiBBOirALTr.— The  aaooession  to  pefsonal  estate  is  to  he 
gQYemed  by  the  laws  of  the  place  where  the  decedent  waadomicilad;  bat 
to  recover  any  part  thereof  it  is  proper  that  administration  be  giantad  in 
the  place  where  the  property  is  sitoated. 

Idol— Lettxbs  Tbstamxntakt  whkbs  GTrahted. — ^Letters  tesfeamentaiy 
should  be  granted  according  to  the  laws  of  the  place  where  the  ertaie  of 
the  decedent  was  situated  at  the  time  of  his  death.  Aocofdii^gly,  whsfs 
goods  are  broni^t  from  one  oonntiy  to  another,  the  administebor  ap* 
pointed  in  the  former  may  act  in  the  latter. 

Appeal.     The  opinion  states  the  case. 

Hardin  and  WickUffe,  for  the  appellant. 

Pope,  contra. 
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By  Court,  Owslki,  J.  This  is  an  appeal  ttom  a  jadgment 
reudeied  against  Embiy  in  an  action  of  detinue  brought  l^  him 
to  recorer  from  Millar  several  slaves.  Embxy  asserted  his 
right  to  the  slaves  through  Bandolph  Sims,  and  for  the  purpose 
of  showing  Sims'  title  offered  to  prove  by  parol  evidence  the 
contents  of  a  bill  of  sale,  alleged  to  have  been  given  to  him  by 
a  certain  Matthew  Sims,  who  is  admitted  to  have  been  formerly 
the  proprietor  of  the  slaves,  but  as  the  execution  of  the  bill  of 
sale  was  not  admitted,  although  its  absence  may  have  been 
sufficiently  accounted  for,  the  court  no  doubt  properly  refused 
to  permit  parol  evidence  of  its  contents  to  go  to  the  jury.  Em- 
biy, moreover,  for  the  pur]>ose  of  manifesting  Bandolph  Sims' 
right  to  the  slaves  introduced  as  evidence  the  transcript  of  the 
proceedings  and  judgment  rendered  in  his  favor  in  an  action  of 
detinue,  brought  for  the  same  slaves  since  the  death  of  Matthew 
Sims,  hj  his  administrators,  appointed  by  the  county  court  of 
Madison;  but  upon  its  being  proven  that  Matthew  Sims  died 
intestate,  in  the  Spanish  dominions,  and  his  being  domiciled  in 
that  countiy  at  the  time  of  his  decease,  and  upon  its  being 
also  proven  that  the  slaves  in  contest  were  brought  to  this 
coontxy  since  his  death,  the  court  below  refused  to  allow  the 
transcript  to  be  used  before  the  jury. 

Whether,  therefore,  the  transcript  should  have  been  used  as 
evidence,  is  the  principal  question  involved  in  the  determina- 
tion of  the  present  case.  As  the  judgment  purports  to  have 
been  rendered  upon  the  trial  of  the  general  issue,  Bandolph 
Sims,  in  whose  favor  it  was  pronoimced,  might,  no  doubt,  use 
it  in  bar  to  any  other  action  which  might  be  brought  to  recover 
the  slaves,  by  the  administrators;  and  if  the  administration  was 
legdlarly  granted,  as  in  that  case  the  administrators  would  be 
entitled  to  the  possession  of  the  intestate's  slaves;  the  judg- 
ment, as  it  concludes  them,  must,  of  necessify,  imply  an  ab- 
sence of  right  in  their  intestate,  and  hence,  in  any  otiier  con- 
test between  the  parties  to  that  judgment  involving  the  right  to 
the  slaves  at  the  intestate's  death,  the  judgment  would  not  only 
be  admissible,  but  conclusive  evidence.  And  if  conclusive 
against  the  administrators,  as  the  heirs  of  the  intestate  could  not 
regularly  gain  the  possession  of  the  slaves  without  their  assent, 
it  follows,  that  if  the  heirs  should  become  possessed,  they  ought 
not  to  occupy  more  favorable  ground,  and  consequently,  in  an 
action  against  them  for  the  slaves,  either  by  the  defendant  to 
the  action  brought  by  the  administrators,  or  any  person  claim-* 
ing  under  him,  the  judgment  should  be  received  as  evidence. 
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But  as  it  is  in  conseqaence  of  the  administrators  beings  en- 
titled to  the  possession  of  the  intestate's  slaves  that  the  jad^- 
meat  against  them  implies  an  absence  of  right  in  their  intestaie, 
it  follows  that  if  owing  to  any  irregulaziiy  in  the  comity  court's 
granting  the  administration,  persons  named  as  administratora 
gained  no  right  to  the  possession,  the  judgment,  as  it  in  that 
case  must  have  been  rendered  against  iiiose  having  no  lig^ht  to 
demand  the  estate  of  the  intestate,  cannot  conduce,  in  the 
slightest  degree,  either  to  prove  Bandolph  Sims,  in  whose  favor 
it  was  entered,  or  Embry,  his  alienee,  is  entitled  to  the  slaves. 

Whether,  therefore,  the  court  decided  correctly  or  not  in  re- 
jecting the  transcript  of  the  proceedings  and  judgment,  turns 
exclusively  upon  the  regularity  of  the  order  of  the  county  court 
in  granting  the  administration.    In  making  this  inquiry,  vre 
shall  assume  the  fact  to  have  been  proven  that  the  intestate 
neither  resided  nor  had  any  property  in  this  country  at  the 
time  of  his  decease,  and  examine  whether,  upon  the  slaves  beings 
brought  into  the  county  of  Madison,  that  court  was  authorised 
to  grant  the  administration.    According  to  the  act  of  1797,  1 
Lit.  618,  it  is  clear  that  no  other  county  court  can  grant  ad- 
ministration upon  the  estate  of  an  intestate  than  such  as  mi^t 
have  taken  probate  of  his  will,  had  one  been  made,  so  thai,  in 
deciding  upon  the  present  case,  it  becomes  material  to  look 
into  the  tenth  section  of  the  act  cited,  1  Lit.  613,  for  the  pur- 
pose of  ascertaining  the  jurisdiction  of  county  courts  in  testa- 
mentary matters.    That  section,  after  declaring  '*the  several 
county  courts  shall  have  power  to   hear  and  determine  all 
causes,  matters,  suits,  and  controversies   testamentary,  aris- 
ing within  their  respective  jurisdictions,"  provides  *'  that  thej 
shall  examine  and  take  the  proof  of  wills,  and  grant  oertifiiiates 
thereof,  according  to  the  methods  and  rules  following;  that  is 
to  say,  if  any  testator  shall  have  a  mansion  house,  or  known 
place  of  residence,  his  will  shall  be  proven  in  the  court  of  the 
coimty  wherein  such  mansion  house  or  place  of  residence  is; 
and  if  be  have  no  such  place  of  residence,  and  lands  be  devised 
in  the  will,  it  shall  be  proven  in  the  county  where  the  lands 
lie,  or  in  one  of  them,  where  there  shall  be  land  in  several 
counties;  and  if  he  has  no  such  place  of  residence,  and  there 
be  no  lands  devised,  then  the  will  may  be  proven  either  in  the 
court  of  the  county  where  liie  testator  shall  die,  or  that  wherein 
his  estate  or  the  greater  part  thereof  shall  be. 

As  the  provision  in  the  section  just  cited  in  relation  to  land, 
can  have  no  bearing  upon  the  question  of  administration;  and 
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as  the  intestate  Sims  is  shown  to  have  died  in  the  Spanish  do* 
inimons,  where  he  is  proven  to  hare  resided,  it  follows  that  if 
the  county  court  of  Madison  possessed  the  power  to  grant  the 
Administrationy  it  mnst  have  derived  it  from  that  provision 
which  authorises  the  court  of  the  county  wherein  the  estate,  or 
the  greater  part  thereof,  shall  be,  to  take  the  probate  of  a  wiU. 

The  oironmstanoes  of  the  intestate  being,  at  the  time  of  his 
decease,  domiciled  in  the  dominions  of  Spain,  abstracted  from 
every  other  consideration,  cannot  haye  made  it  irregular  for  the 
county  court  to  grant  the  administration. 

The  succession  to  his  personal  estate  should,  no  doubt,  be 
regulated  by  the  laws  of  the  country  where  Sims  died;  but  to 
recover  any  part  thereof  which  may  have  been  in  this  country 
at  that  time,  as  the  remedy  must  be  governed  by  the  laws  here, 
there  should  most  clearly,  as  v^as  decided  in  the  supreme  court 
of  the  United  States,  in  the  case  of  Fenurioh  v.  Sears,  1  Cranch, 
289,  and  in  the  case  of  Dixon  v.  Samsey,  8  Id.  319,  be  adminis- 
tration obtained  from  the  proper  court  in  this  coimtry. 

The  latter  of  these  cases  was  brought  by  an  executor  in  the 
District  of  Columbia,  upon  letters  testamentary  granted  in  a 
foreign  country,  and  although  the  principle  is  there  admitted  that 
the  succession  to  the  testator's  personal  estate  is  to  be  governed 
by  the  law  of  the  country  where  he  died,  yet  upon  the  principle 
of  the  remedy  being  regulated  by  the  laws  of  the  place  where 
the  suit  is  brought,  it  was  held  that  the  action  could  not  be 
maintained. 

As  from  the  authorities  in  Cranch,  therefore,  it  is  proper,  to 
enable  the  executor  to  recover  the  possession  of  the  testator's 
estate  in  certain  cases,  although  be  may  have  been  domiciled 
abroad,  to  obtain  probate  of  his  will,  where  suit  is  brought. 
In  giving  an  exposition  to  the  act  of  this  country,  conferring 
jurisdiction  in  testamentary  matters,  we  should,  unless  restrained 
by  a  different  import,  so  interpret  it  as  to  enable  the  courts 
of  this  country  to  take  the  probate  in  those  cases,  as  well  as 
when  the  testator  may  have  resided  here. 

In  deciding  upon  the  section  alluded  to,  then,  as  it  contains 
no  expressions  calculated  to  restrain  the  taking  of  probate,  to 
those  cases  where  the  testator  may  die  or  reside  in  this  country, 
but  has  used  language  sufficiently  comprehensive  to  embrace 
the  case  of  those  residing  beyond  the  limits  of  the  country  also, 
we  can  have  no  hesitation  in  rejecting  that  construction  which 
would  restrain  the  taking  of  probate  in  the  former  cases,  in  ex* 
dnsion  of  the  latter. 
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Notwithstanding,  however,  probate  may  be  taken  of  the  wills 
of  persons  domiciled  in  other  countries,  the  inqniiy  arises 
whether  or  not  to  enable  the  court  to  do  so,  the  estate  of  the 
intestate  should  not  be  within  this  oountzy  at  the  time  of  his 
decease? 

The  section  of  the  act  already  redted,  as  we  hsye  seen,  di- 
rects the  will  to  be  proven  in  the  court  of  the  county  where  the 
estate,  or  the  greater  part  thereof,  shall  be,  so  that  a  dedston 
of  the  question  just  put  turns  upon  the  further  inquiry,  whether 
or  not  those  expressions  should  be  construed  to  rdate  to  the 
county  where  the  estate  may  be  at  the  decease  of  the  testator, 
or  to  the  county  where  it  may  be  at  the  taking  of  the  probate. 

Viewing  the  whole  section  together,  we  have  but  little  hesi- 
tation in  adopting  the  construction,  which  relates  to  the  f onner 
in  exclusion  of  the  latter  county.  This  construction  not  only 
accords  with  what  we  suppose  the  most  obvious  meaning  of  the 
legidature;  but  a  different  construction  would  involve  the  ab- 
surd consequence  of  permitting  the  jurisdiction  in  such  cases  to 
be  exercised  by  the  court  of  any  county  to  whidi  the  estate 
might,  either  by  acddent  or  dedgn  be  conveyed. 

That  the  construction  we  have  adopted  is  correct  will  be  the 
more  obvious  from  a  slight  attention  to  the  laws  of  England  in 
relation  to  the  probate  of  wills  made  in  foreign  countries.  Not 
that  we  should  be  understood  as  dedudng  from  those  laws  anj 
testamentary  jurisdiction  in  the  courts  of  this  country,  but  we 
would  resort  to  them  for  the  purpose  of  ascertaining,  by  a 
knowledge  of  them,  the  most  probable  intention  of  the  legisla- 
ture in  their  enactment  upon  the  subject. 

Thus  it  is  sdd  that  if  a  will  be  made  ina  foreign  countiy,  die* 
podng  of  goods  in  England,  it  must  be  proved  where  the  goods 
are:  Toller's  Law  of  Executors,  72;  11  Tin.  Ab.  58;  but  if  the 
goods  were  all  abroad,  and  the  will  be  proven  according  to  the 
custom  of  the  country  where  the  testator  died,  it  is  suffident: 
Toller,  72.  And  to  a  suit  brought  by  the  administrator  in  Eng- 
land for  an  account  of  the  decedent's  estate,  it  is  moreover  sud 
that  the  executor  may  plead  such  matter  in  bar:  1  Yem.  397. 

These  authorities,  whilst  they  are  in  accordance  vrith  the  cases 
from  Cranch,  show  the  necesdty  of  proving  the  will  in  the 
countiy  where  the  estate  of  the  testator  may  be  at  the  time  of 
his  death;  they  also  demonstrate  that  according  to  the  doctrine 
of  the  English  law,  no  probate  is  necessary  to  be  obtained  from 
the  courts  of  that  country  where  the  estate  is  not  within  the 
kingdom  at  the  testator's  death,  and  hence  we  apprehend,  so- 
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coidiiig  to  the  law  of  tbat  ooontry,  the  executor  may  recoTer 
apon  a  probate  taken  in  a  foreign  ooontrj.  property  whioh  is 
biaaght  to  the  country  after  the  death  of  hie  testator. 

And  if  BO,  when  the  l^shiture  of  this  oountiy  was  about  to 
create  testamentary  jurisdiction,  as  they  had  preyiously  adopted 
the  laws  of  England,  it  was  clearly  nnnecessaiy  to  provide  for 
the  taking  of  probate  when  the  estate  of  those  domiciled  in 
other  countries  should  not,  at  their  death,  be  within  this  coun- 
try. And  hence,  as  it  was  unnecessaiy  in  such  cases  for  probate 
to  be  obtained  in  this  country,  the  section  in  question,  especially 
as  it  imports  a  different  meaning,  ought  not  to  be  construed  so 
as  to  allow  the  courts  here  to  exercise  cognizance  upon  the 
property,  being  brought  to  the  country  after  the  death  of  the 
testator.  And  if  in  such  a  case  the  will  cannot  be  proven  by 
the  courts  of  this  country,  it  follows  that,  as  the  slaves  of  Sims 
were  brought  to  the  county  of  Madison  after  his  decease,  that 
couzt  ought  not  to  have  granted  the  administration;  and  being 
granted  without  competent  authority,  the  court  below  did  right 
in  refusing  to  permit  it  to  be  used  before  the  jury. 

The  judgment  must  be  affirmed  with  costs. 


SmlkmtbaiBT,  Bergrnier,  2  Am.  Dec  448»  and  note. 


Whalby  v.  Eliot. 

[1  A.  X.  Wawwatj.,  848.J 

Lahd  Sold  bt  tbb  Aobs. — ^Where  a  number  of  aeres  of  land,  pert  of  a 
laige  tracts  is  sold  at  a  certain  sum  per  acre,  and  the  deed  does  not  ooa- 
iam  the  ivocdi  "more  or  leas,"  equity  will  relieve,  i(  upon  a  reaurvey, 
there  ia  diaoorerad  an  unuaual  ezoeaa  or  deficit. 

Appeal  from  the  circuit  court.    The  opinion  states  the  case. 

Bibb,  for  the  appellant. 

Wid^e,  contra. 

By  Court,  Looah,  J.  The  api>ellee8  exhibited  their  bill  to 
recoTer  the  surplus  contained  within  the  boimdaries  of  a  piece 
of  landy  conveyed  by  their  ancestor  to  the  appellant,  in  March, 
1788.  The  court  below  having  decreed  a  reconveyance  of  the 
surplus,  to  be  bud  off  on  either  side  or  end,  at  the  election  of 
the  purchaser,  be  has  appealed  to  this  court. 

The  contract  was  made  in  1785,  and  the  land  surveyed  in 
1786.    The  quantity  sold  was  one  hundred  and  eighty-five 
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acres — ^part  of  a  larger  tract;  and  the  aurrey  is  now  found  to 
comprehend  two  hundred  and  fifteen  acres.  Eliot  died  netdy 
twenty  years  before  the  commencement  of  this  suit,  leaving 
infant  heirs.  And  it  does  not  appear  that  he  had  erer  diacoT- 
ered  that  there  had  been  a  mistake  in  the  execution  of  the 
survey,  or  an  unusual  excess  in  the  quantity. 

The  first  question  occurring  for  the  consideration  of  this 
court  is,  whether  the  complainants  were  entitled  to  relief? 
And  second,  if  they  were,  what  should  have  been  the  relief 
giyen? 

The  sale  was  certainly  a  sale  by  the  acre.  A  specified  quan- 
tity,  part  of  a  larger  tract  as  described,  without  the  insertion  of 
the  words  '*  be  the  same  more  or  less/'  or  any  other  words  in- 
dicating the  slightest  intention  of  any  xisk  in  the  quantity, 
other  than  would  result  from  the  nature  of  the  contract  and 
the  usual  excess  or  deficit  which  might  be  expected. 

This  court  has  indulged  the  greatest  liberality  with  respect 
to  an  excess  or  deficit  which  might  reasonably  hare  been  within 
the  contemplation  of  the  parties,  as  expressed  in  their  deed. 
Good  policy  required  that  too  easy  an  ear  should  not  be  giTon 
in  such  cases;  and  that  nothing  but  the  clear  right  of  the  com- 
plainant, of  which  he  had  been  deprived  through  fraud  or 
palpable  mistake,  ought  to  induce  the  interx>08ition  of  the 
chancellor.  There  is,  however,  obvious  distinction  between 
sales  by  the  acre  and  sales  in  gross;  and  if  a  sale  be  of  so  many 
acres,  part  of  a  given  tract,  and  of  a  particular  tract,  described 
partly  by  its  supposed  quantity.  This  distinction  is  recognized 
and  more  fully  explained  in  the  case  of  Toung  v.  Craig,  2 
Bibb.  270. 

In  sales  of  the  former  description  more  accuracy  in  admess- 
nrement  is  certainly  within  the  contemplation  of  the  parties. 
Indeed,  in  such  cases,  nothing  but  the  great  difficulty,  if  not 
impractibility  of  producing  upon  different  experiments  pre- 
.cisely  the  same  results,  could  justify  the  least  variation  from  the 
.exact  quantity  sold.  For  in  every  departure  from  the  predae 
iquantity  there  would  in  that  degree  be  a  variance  from  the  con- 
tract. And  it  is  the  duty  of  a  court  to  aid  in  the  effectuation  of 
contracts,  as  made  agreeably  to  their  fair  import  and  just  stipu- 
lations; and  not  to  indulge  too  far  in  substituting  provisos 
arbitrarily  as  forming  part  of  a  contract,  which  is  neither  ex- 
pressed nor  necessarily  implied  in  the  contract,  and  which 
indeed  the  mere  suggestion  thereof  in  nn^lritig  tbe  bargain  might 
have  prevented  its  consummation.    And  as  in  the  case  of  a  de- 
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the  purchaser  would  in  ihat  degree  feel  himself  injured,  so 
in  the  instance  of  an  excess  the  seller  would  experience  a  like 
injory,  and  both  be  equally  entitled  to  the  benefit  of  the  con* 
tract  as  made,  and  to  relief  against  fraudulent  or  mistaken  de- 
partures therefrom. 

Some  allowance,  howerer,  must  be  made  for  the  different 
remilts  which  will  unaToidably  be  produced  upon  different  ex« 
peiiments.  And  what  should  be  the  extent  of  that  allowance 
will  perhaps  be  more  properly  left  to  the  circumstances  of  each 
case,  according  to  the  period's  reasonable  usages  when  the  con- 
tracts were  made.  If  the  excess  or  deficit  shall  be  too  much 
for  ordinaxy  mistakes,  or  usual  allowances,  mistakes  which 
might  not  reasonably  be  expected,  the  injured  party  ought  to 
be  relieyed. 

Here  was  a  sale  of  a  precise  quantity  of  land  for  a  given  price; 
but  in  laying  off  that  quantity  it  is  found  that  by  mistake  about 
sixteen  per  cent,  has  been  added.  If,  instead  of  this  excess, 
there  had  been  a  similar  deficit,  ought  the  purchaser  to  be 
thereby  concluded  and  all  redress  denied  him  ?  There  must  be 
some  point  for  the  correction  of  such  mistakes.  In  the  present 
instance,  we  apprehend,  the  mistake  was  unreasonable,  more 
than  usual,  and  could  not  have  been  expected,  and  ought,  there- 
fore, to  be  corrected:  See  the  case  of  Nelson  v.  IbUhews^  and 
the  cases  there  cited,  2  Hen.  and  M.  168  [3  Am.  Dec.  620]. 
This  court  concurs,  therefore,  with  the  court  below,  that  the 
present  is  a  proper  case  for  relief.  But  what  should  be  the 
nature  and  extent  of  the  relief  is  the  next  inquiiy  proposed. 

We  can  perceive  but  little  or  no  difficulty  in  responding  to  this 
inquiiy  in  the  case  before  us.  By  the  decree  the  purchaser  is  at 
liberty  to  lay  off  the  surplus  on  either  side  or  end.  There  is  no 
circumstance  showing  that  the  decree  will  operate  otherwise  in- 
juriously to  the  appellant  than  in  the  loss  of  the  surplus.  By 
the  contract  he  was  entitled  to  a  precise  quantity;  but  he  has 
obtained  more  than  that  quantity,  and  the  addition  of  ordinaiy 
aUowances  for  probable  mistakes  in  admeasurement;  so  that,  in 
fact,  he  acquired,  by  this  mistake,  the  land  of  the  seller,  with 
which  we  have,  from  the  deed,  a  right  to  presume  he  did  not 
intend  to  part.  And  there  being  no  peculiar  circumstances  of 
hardship  in  the  case,  and  the  right  of  one  thus  held  by  another, 
it  of  course  presents  no  other  question  than  the  right  to  recover 
the  surplus  property  of  which  anoliier  has  improperly  acquired 
the  possession.  This  court,  therefore,  concurs  likewise  in  the 
nature  and  extent  of  the  decree. 
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<  The  stalenoBB  of  the  demand,  only  for  the  special  ciroam* 
stances  of  the  death  of  the  seller  and  infancy  of  his  repreaanta* 
tives,  without  a  knowledge  of  the  mistake,  might  afford  a  ground 
of  defense.  But  nnder  these  eironmstances,  we  think  no  infer- 
ence can  be  drawn  of  consent,  which  should  operate  to  the 
prejudice  of  the  appellees. 
The  decree  must  therefore  be  affirmed,  with  cost* 


See  ffimdleif  ▼.  LyoM,  7  Am.  Dee.  685;  SmUk  ▼.  Aom^  6  Id.  4S5;  JTeiMi^ 
▼.  Oarrkigkm,  Id.  019;  McOotmr.  JMany,  Id.  63S. 


MoNbil  V.  Dixon. 

[1  ▲.  K.  MimAZA,  iK.1 

Pabol  EnmiiOB  or  BomfnAsm.— Fteol  endenoe  in  rdakifla  to  tfaebouad* 
aiiee  of  the  hmd,  or  to  the  pboe  of  ezeontiDg  tlie  survey,  altfaou^ 
boonduies  diffv  ttoni  the  ooonee  described  in  a  witfin^  is  ailmiwililft 


Bbbob.    The  opinion  states  the  case. 
JSardm,  for  the  plaintiff  in  error. 
Btbb^  contra. 

By  Oonrt,  Looah,  J.  This  was  an  action  of  ejectment,  in 
wiiich  the  principal  question  was,  whether  the  land  in  contest 
was  also  comprehended  within  the  elder  patent  of  the  defend- 
ants. 

Upon  the  trial  of  the  canse  exceptions  were  taken  to  the  ad- 
mission of  testimony  to  prove  the  declarations  of  McNeil,  the 
lessor  of  the  plaintiff,  in  relation  to  some  of  the  boondaxies  d 
the  defendants'  sorvej,  and  that  the  surrey  was  in  fact  made  on 
different  ground  from  that  embraced  by  the  courses  of  the 
patent 

This  court  is  of  opinion  that  the  CTidence  was  properly  ad- 
mitted. In  few  cases  do  the  patent  courses  and  disfcanoes  cor- 
respond precisely  with  the  true  situation  of  the  objects  on  the 
ground.  Hence  it  is,  that  where  the  course  or  distance  on  the 
ground  varies  materially  from  that  in  the  patent,  parol  evidence 
is  admitted,  not  merely  for  the  purpose  of  showing  a  corner 
corresponding  in  description  with  the  <me  called  for,  but  of  prov- 
ing, where  it  can  be  done,  as  more  satisfactory,  the  making  of 
such  comer. 

In  either  case  it  is  for  the  jury  to  find  from  the  description 
contained  in  the  patent  and  the  evidence  adduced,  whether  the 
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Borvey  cr  boundaries  and  eomers  as  aotuaQj  designated  com- 
prehend the  land  in  qnestion.  And  it  often  becomes  necessaij 
to  decide  npon  presomptlTe  evidence,  as  well  as  upon  the  cred- 
ibility and  correctness  of  the  testimony.  A  patent,  like  every 
other  instmment  of  writing,  mnst  be  taken  entire  and  applied 
to  the  ground  and  objects  described;  from  which  the  jury  are 
to  determine  whether  the  land  claimed  is  the  land  which  was 
surveyed  or  is  covered  by  the  patent.  The  mere  circumstance 
of  being  able  to  show  comers  answering  the  calls  of  a  patent, 
though  it  may  be  prima  facie  or  presumptive  evidence  of  the 
identity  of  the  place,  is  not  conclusive  of  the  fact,  and  may  be 
repelled  by  other  proof. 

From  these  remarks  it  follows,  of  course,  that  parol  evidence 
in  relation  to  the  boundaries  of  the  land,  or  to  the  place  of  exe- 
cuting the  survey,  although  not  comprehended  by  the  courses, 
but  answering  other  description  contained  in  the  patent,  was 
correctly  admitted  before  the  jury;  as  was  accordingly  decided 
in  the  case  of  Hdm  v.  Smatt^  Harden,  369. 

Another  exception  was  taken  to  the  opinion  of  the  court,  in 
refusing  to  admit,  as  evidence,  the  declaration  of  the  surveyor, 
who  was  then  dead,  as  to  the  land  upon  which  he  had  executed 
the  survey.  It  is  not  necessary  to  determine  whether  such  evi- 
dence would,  in  general,  be  admissible;  because  it  appears  that 
the  deposition  of  the  surveyor  had,  by  the  plaintiff,  been  taken 
4uid  filed  in  the  cause,  and  afterwards  withdrawn  by  him,  with 
the  permission  of  the  court,  to  which  the  defendant  excepted; 
•80  that,  bom  the  deposition  thus  in  his  possession,  he  was  ob- 
fioosly  withholding  evidence  of  a  higher  and  more  satisfactory 
grade;  and  the  court  therefore  properly  refused  proof  of  the 
declaration  supposed. 

It  is  not  deemed  material  to  notice  the  particular  circum- 
stances of  this  case.  The  proof,  we  think,  furnished  such 
ground  for  the  verdict  rendered,  as  to  justify  the  court  in  refus- 
ing^ a  new  trial. 

The  judgment  must  be  affirmed,  with  costs. 


In  FtcmeU  v.  Sadarigf  1  A.  K.  Minh.  93^  the  point  wm  detennined,  tb«l 
farol  flvideooo  may  be  introdnoed  to  ahow  the  reel  boimoUriee  of  land  to  be 
vwiaiil  from  those  called  for  in  a  patent  or  deed. 
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Head  v.  Hughes. 

[iA.K.iCAMBAu.,8ra.) 

SxsATOTS  IxaaauLSaa  JuusDXonoN.^An  act  of  tho  liyaUfaire  tncraMiqgtii^ 
JnrisdiotioD  of  the  jiutioes  of  the  peftoe  and  giving  tliem  ezdmive  oqg- 
inal  Jniiadiotion  of  all  debts  not  exceeding  a  atated  amoimt  la  oooatitn* 
tiooaL 

Ebbob.    The  opinion  states  the  ease. 

Bibb,  for  the  appellant. 

Bj  Court,  LooAN,  J.  This  was  an  action  of  debt,  institnted 
in  the  circuit  court,  upon  a  note  for  the  payment  of  forty-^fiye 
dollars.  To  which  the  defendant  filed  his  plea  in  abatement 
to  the  jurisdiction  of  the  court.  To  that  plea  the  plaintiiF 
demurred,  and  the  demurrer  haying  been  oyerruled,  and  the 
plea  sustained,  he  has  brought  the  case  before  this  court. 

In  this  case  we  are  presented  with  the  question  whether  the 
act  of  the  legislature  giving  to  justices  of  the  peace  exclusiTe 
original  jurisdiction  of  all  debts  not  exceeding  fifty  dollars,  ib 
constitutional?  It  will  be  assumed  as  a  correct  position  that 
the  legislature  are  vested  with  all  power  of  a  legislative  char* 
acter  which  is  not  interdicted  by  the  constitution. 

To  regulate  the  jurisdiction  of  our  courts,  and  to  extend  or 
abridge  the  powers  and  duties  of  the  members  thereof,  is  pe- 
culiarly legislative.  Unless,  therefore,  the  exercise  of  this 
power,  as  respects  justices  of  the  peace,  has  by  the  constttntion 
been  restricted,  it  will  follow  that  the  act  under  consideration 
comes  vrithin  the  regular  powers  of  the  legislative  department. 
Upon  an  examination  of  the  constitution  it  will  be  seen  that 
the  only  limitation  in  relation  to  the  regulation  of  judicial 
cognizance,  is  confined  to  the  appellate  courts.  The  judicial 
power  of  the  commonwealth  is  vested  not  only  in  one  supreme 
court,  with  appellate  jurisdiction  only,  but  also  "in  such  in- 
ferior courts  as  the  general  assembly  may  from  time  to  time 
erect  and  establish,^'  in  county  courts  and  in  justioes  of  the 
peace."  But  the  apportionment  of  that  power,  and  its  regula- 
tions from  time  to  time  among  those  tribunals,  with  the  restric- 
tion only  against  giving  original  jurisdiction  to  the  court  of 
appeals,  is  the  mere  subject  of  expedienqr,  which  belongs  ex* 
dusively  to  the  sphere  of  legislation. 

An  argument  against  this  power  of  the  legislature  has  been 
drawn  from  the  distribution  of  the  powers  of  the  government 
into  three  distinct  departments,  confiding  each  to  a  separate 
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body  of  magistiaoy,  and  prohibiting  those  of  one  department 
from  exercising  any  power  properly  belonging  to  either  of  the 
others,  except  in  the  instances  therein  expressly  permitted* 
Among  the  exceptions  to  this  aUotment  of  power  are  attorneys 
at  law,  JHstioes  of  the  peace,  and  militia  officers;  who  are  all 
made  eligible  to  the  legislature.  But,  surely,  this  exception 
does  not  operate  as  an  abridgement  of  power,  which  before,  or 
independent  thereof,  properly  belonged  to  the  legislative  de- 
partment. If  the  door  of  the  legislature  has,  by  virtue  of  this 
exception,  been  partially  opened  to  admission  from  the  other 
departments,  it  by  no  means  follows  that  the  proper  legislative 
powers  of  those  who  have  obtained  a  regular  admittance  is 
thereby  diminished.  Should  it  be  asked.  What  is  to  be  done 
in  the  event  of  a  dangerous  combination  of  those  powers  in  the 
same  department?  The  answer  is,  that  the  correction  is  in 
other  hands,  not  in  the  judiciazy.  It  is  sufficient  to  answer 
from  this  department  that  justices  of  the  peace  are  made 
eligible  to  the  legislature,  and  that  the  power  of  the  legislature 
extends  to  the  regulation  of  the  jurisdiction  of  courts  and 
magistrates. 

Here  it  might  be  inquired,  whether  it  is  the  fair  presumption 
that,  when  the  convention  was  enlarging  the  number  from 
which  to  choose  the  state  representation,  and  at  the  same  time 
intending  to  guard  against  seducing  from  the  county  court 
some  of  its  most  useful  members,  it  intended  that  their  juris- 
diction should  remain  stationary  ?  And  had  that  been  intended, 
is  it  not  probable  that  some  restriction  to  legislation  on  the 
subject  would  have  been  provided?  The  number  and  dispersed 
situation  of  justices  of  the  peace,  and  the  great  inconvenience 
of  regular  attendance  by  the  same  members  in  court,  and  the 
consequent  uncertainty  and  evils  from  frequent  changes  during 
the  same  term,  may  have  given  assurances  against  the  abuse  of 
power  by  throwing  into  that  court  an  excess  of  business,  or 
from  a  dangerous  combination  of  legislative  and  judicial  powers 
in  their  hands.  If  the  jurisdiction  of  justices  could  not  be  in- 
creased, would  it  not  follow  that  legislation  would  be  equally 
interdicted,  both  with  respect  to  attorneys  at  law  and  militia 
officers?  Shall  militia  fines,  and  the  power  and  duty  of  courts- 
martial,  be  also  stationary? 

But  it  is  contended  that  as  justices  of  the  courts  of  quarter* 
sessions  were  made  ineligible  to  the  legislature,  so  long  as  they 
received  any  compensation  for  their  services,  that,  from  a  parity 
of  reasoning,  the  spirit  of  the  provision  should  be  applied  to 
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jostioeB  of  the  peaoe.    The  aignment  seems  sosoeptiUe  of  two 
satisfaotoxy  answers:  1.  That  this  provision  of  the  oonskitufcioii 
applies  to  the  qualifications  of  repreaentatiTes,  and  not  to  the 
limitation  of  legislatiTe  power;  and,  2.  That  the  making  of  this 
proTision  against  the  members  of  one  court,  and  not  extending 
it  against  those  of  the  other,  shows  that  the  distinction  was 
intended.    Nor  can  we  suppose  that  this  distinction  was  unin- 
tentionally engrafted  by  the  makers  of  the  constitution.     The 
presumption  seems  the  more  probable  that  it  was  founded  on 
the  different  organization  of  the  two  courts,  from  whose  respec- 
tiye  duties  and  powers,  which  in  time  might  be  expected, 
greater  emoluments  and  salaries  could  be  sought  under  spe- 
cious pretexts  for  the  one  than  for  the  other,  as  well  as  from 
a  more  objectionable  concentration  of  powers,  which,  in  the 
general,  were  intended  to  be  kept  separate  and  distinct.     Be- 
sides, this  proTision,  though  made  when  justices  of  the  courts 
of  quarter-seaaions  were  Tested  with  greater  jurisdiction  than 
justices  of  the  peace  now  are;  and  yet,  those  of  the  quarter- 
sessions  were  made  eligible  to  the  legislature,  provided  they 
received  no  compensation  for  their  services  as  justices.     From 
which  it  would  seem  that  it  was  not  so  much  from  the  objection 
to  this  combination  of  legislative  and  judicial  powers  in  those 
offices,  as  from  other  considerations,  which  induced  that  pro- 
vision. 

We  are,  upon  the  whole,  of  opinion  that  the  act  is  oonatitn- 
tional;  and  that  the  judgment,  therefore,  of  the  court  bdow 
must  be  affirmed,  with  cost. 

QmBeenw.  B€ei%  wUe^  186,  te  ft  nmilAr  dsofaioo. 


Patton  t;.  Eenkbdt. 

[I  A.  X.  yil«HT.Ti,  S80.] 

BaaAOB  or  OovnrAiiT  or  Wabbartt,  PLaAnnra^lii  an  aflt&QA  lor  Hm 
hroch  of  thaoovenantof  wamnty  in  a  deed,  it  ia  not  neoaaaaiy  to  aver 
tbat  the  titia  to  the  land  haa  been  tried.  It  ia  anffioiflnt  to  aUega  an 
eviction  under  a  panunovnt  and  advene  title. 

BnciAL  CovsvAiiT  or  WABBAimr.^There  ia  ft  d]atinetk»  betireen  tba  gin- 
end  covenant  of  warranty  againat  aU  peraona,  and  ft  partJealar  oovnant 
agaioat  tha  aota  of  peraona  therein  named.  In  the  aeoond  oaae  an  iDegal 
or  tortioaa  eviotion  by  anoh  perKxna  ia  a  breach  of  the  ooveoantb 

BaooBD  nr  EjaoixsHT  Suit  as  Bvn>airos.^I]i  an  action  for  the  breach  ot 
the  covenant  of  mmaty  in  a  deed  not  reoordad,  tha  record  of  the  eject- 
ment aott  ia  evidence  to  ahow  an  e  viotiony  bat  nothing  farther. 
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Appzai*.    The  opinion  statee  the  case. 
B.  MoBrdbfi^  for  appellant. 

By  Oonri.  Boiu,  0.  J.  This  was  anaotionof  covenant  upon 
a  deed  of  faaigain  and  sale,  oontaining  a  covenant  of  warranty 
against  all  persons  claiming  by  or  under  Andrew  Moore,  and  a 
breach  of  the  ooYcnant  is  alleged  in  an  eviction  had  by  the  virtue 
of  a  judgment  in  an  action  of  ejectment  brought  hy  a  person 
claiming  titie  under  Andrew  Moore. 

Yarious  points  were  made,  both  in  the  pleadings  and  on  the 
trial  of  the  cause  in  the  circuit  court;  but  few  of  them,  however, 
will  be  necessary  to  be  decided  in  order  to  reach  the  justice  of 
the  case.  The  first  we  shall  notice  relates  to  the  fifth  plea, 
which  was  filed  by  the  defendant,  and  which  was  adjudged  on 
demurrer  to  be  insufficient.  That  plea  is  certainly  very  inartifi- 
dally  drawn,  and  in  some  respects  contradictory;  its  object, 
however,  appears  to  be  to  deny  that  the  titie  to  the  land  had 
been  tried  in  the  action  of  ejectment. 

That  was  a  point  which  we  apprehend  was  wholly  immaterial. 
To  enable  a  plaintiff  to  maintain  an  action  upon  a  covenant  of 
warranty,  it  cannot  be  necessaiy,  in  any  case,  to  aver  that  the 
title  to  the  land  had  been  tried  If  the  action  be  brought  upon 
a  general  covenant  of  wananty,  it  is  necessary  to  allege  that 
the  eviction  was  under  an  adverse  paramount  titie,  and  whether 
it  is  so  or  not  will  be  a  question  to  be  tried  in  the  action  of 
covenant.  It  cannot,  therefore,  be  necessaiy  to  be  averred  that 
it  had  been  before  tried.  But  in  this  case  it  was  not  even  nec- 
essary for  the  plaintiff  to  allege  that  the  titie  derived  under 
Moore  was  a  paramount  titie,  or  that  the  eviction  under  it  was 
a  legal  one.  Between  a  general  covenant  of  warranty  against 
the  claims  or  acts  of  all  persons,  and  a  particular  covenant 
against  the  claims  or  acts  of  persons  therein  named,  there  is  a 
dear  and  well  founded  distinction;  and  whilst  it  is  held  that  an 
illegal  or  tortious  eviction  is  not  a  breach  of  the  former  species 
of  covenant,  it  is  clearly  settled  that  such  an  eviction,  if  by  the 
persons  or  imder  the  claims  named  in  the  covenant,  is  a  breach 
of  the  latter  species  of  covenant.  As  the  covenant  in  this  case 
is  unquestionably  of  the  latter  species  of  covenant,  it  follows 
that  the  plaintiff  was  under  no  necessity  to  aver  that  the  enction 
was  under  a  paramount  titie,  much  less  that  the  titie  had  been 
tried.  The  circuit  court,  therefore,  correctiy  sustained  the  de- 
murrer to  the  defendant's  plea. 

The  points  arising  on  the  trial  of   the  cause,  which  are 
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thought  material  to  be  noticed,  grow  out  of  objections  taken  to 
the  admissibility  of  eyidence  produced  by  the  plaintiff. 

The  first  objection  is  taken  to  the  admission  of  the  deed  of 
baigain  and  sale  declared  on.  The  deed  does  not  appear  ta 
have  been  recorded,  nor  was  it  proven  by  any  witnesses,  bot  as 
there  was  no  pleas  denying  it,  the  plaintiff  most  clearly  oonld 
not  be  required  to  prove  its  execution  on  the  trial,  before  it  was 
used  in  evidence.  The  next  objection  was  made  to  reading  the 
record  of  the  action  in  ejectment.  From  the  nature  of  the  case 
the  record  could  prove  no  fact  material  in  the  cause  bat  the 
eviction,  and  of  this  it  was  admissible  evidence,  as  has  been 
repeatedly  decided  by  this  court.  The  only  other  objectiont 
made  to  the  competency  of  the  evidence,  was  taken  to  the  ad- 
mission of  the  report  of  a  surveyor,  which  was  attached  to  the 
record  of  the  action  of  ejectment. 

The  report,  we  are  of  opinion,  was  improperly  admitted  as 
evidence.  It  constituted  no  part  of  the  record  of  the  suit  in 
ejectment,  not  having  been  made  so  hy  bill  of  exceptions,  or 
otherwise,  nor  was  it  proved  to  have  been  used  on  the  trial  of 
that  suit.  But  the  purpose  for  which  it  must  have  been  ad- 
duced, was  to  establish  the  fact  that  the  eviction  was  had  under 
the  titie  of  Andrew  Moore,  and  of  this  fact  it  was  certainly  not 
the  best  evidence  the  nature  of  the  case  admitted. 

The  judgment  must,  therefore,  be  reversed,  with  costs,  and 
the  cause  remanded  for  a  new  trial  to  be  had,  not  inconsiatent 
with  this  opinion. 


It  ham  been  repeatedly  deteimiiied,  that  to  oonatitute  a  breaoh  of  a 
nant  of  wananty,  an  eviction  at  law  ia  not  neeeMiry.    See  oaaea  holding  tina: 
HamUton  v.  Outts,  3  Am.  Dea  222;  Booher  v.  B^  6  Id.  641,  and  Bamd  \ 
QuaUlebaum^  ante,  702. 

Aa  to  the  reoord  in  ejeotment  being  evidence  of  eviction,  aee  VPSIMmm  v. 
Shawt  7  Am.  Deo.  706. 


Lbs  v.  Davis. 

hkw  GovxBvnro  Ihtbbbst. — The  rate  of  interaat  on  a  pvonuaaoty  sola 
■honld  be  regulated  by  the  law  aa  itwaa  at  tbo  data  of  the  nota^  Mid  not 
by  the  law  eriating  when  the  debt  fdU  dne^  and  tiia  ramady  ia  mm^fd, 

Ebbob.  The  opinion  states  the  case. 

Bibb,  for  the  appellant. 

Talbot,  cofdra. 
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By  Court,  BonjB,  0.  J.  This  was  an  action  by  petitioner, 
opon  a  note  bearing  date  the  thirteenth  of  September,  1797,  and 
beooming  due  twelve  months  thereafter.  Judgment  was  entered 
by  default  for  the  principal  sum,  with  interest  at  the  rate  of 
fliz  per  cent,  per  annum,  from  the  time  the  note  became  due 
until  paid. 

At  the  date  of  the  note  the  legal  rate  of  interest  was  five  per 
cent.;  but  before  it  became  due,  the  act  of  assembly  changing 
the  rate  of  interest  to  six  per  cent,  passed,  and  the  question  is, 
whether  the  law,  as  it  was  at  the  date  of  the  note,  or  at  the 
time  it  became  due,  should  be  the  rule  of  decision,  with  respect 
to  the  rate  of  interest? 

Between  the  right  arising  from  a  contract  and  the  remedy  to 
enforce  it,  there  is  a  manifest  distinction.  The  latter  must  of 
necessity,  be  regulated  according  to  the  law  of  the  time  and 
place  in  which  it  is  sought;  but  it  is  a  settled  rule,  that  the 
former  is  to  be  goremed  by  the  law  at  the  time  and  place  of 
making  the  contract;  and  that  the  rate  of  interest,  which  should 
be  allowed  on  a  contract,  relates  to  the  right,  and  not  to  the 
remedy,  is  indisputable.  It  seems,  therefore,  to  follow  as  a 
necessaiy  consequence,  that  the  rate  of  interest  should,  in  this 
case,  be  regulated  by  the  law  as  it  was  at  the  date  of  the  note. 

The  other  points  made  in  the  case  are  evidently  untenable, 
and  need  not  be  particularly  noticed. 

Judgment  reversed  with  costs,  and  the  cause  remanded,  that 
a  judgment  may  be  entered  according  to  the  foregoing  opinion. 

Ijooav,  J.,  was  absent. 


An  analogcnis  dedfion  wm  mado  in  CbsD  v.  MarkM,  86  K.  J.  380^  whoe 
lodginentwMeiilerod  when  the  ligalnte  of  interest  WMiix  par  oantb,  it  was 
beld  that  each  rate  wm  not  to  be  inoieaeed  after  the  paemge  of  an  aot  mak* 
ing  seven  per  cent*  the  kgal  late. 

See  note  to  SelUek  v.  Frmeh^  6  Am.  Dea  185. 


Talbot  v.  Bowsn. 

P  A.  K.  KiBCTiT.T^  IM.1 

ScATim  OF  Fbavds  as  ▲  I>BiBfsi.^To  avail  oneself  of  thestatnte  of  frands 
as  an  objection  to  deoreeing  the  apeoifio  perfonnanoe  of  a  parol  oontraoi 
for  tiie  sale  of  lands,  the  defendant  mnst  deny  the  sale  or  plead  the  stai- 
nte;  if  he  admit  the  sale  and  fail  to  rely  on  the  statnte^  the  pTaintiff  need 
addnoe  no  proof  of  the  sale. 

PiBOL  AirrHOBirr  to  Ssll  LAVX>s.^The  statate  of  frauds  does  not  reqiiira 
an  authority  to  sell  lands  to  be  oreated  by  an  instrament  In  wiitfaig. 

tnAKT  AS  AoxRT. — ^An  infant  may  be  an  agent,  and  his  oontiaets  as  sndl^ 
otherwiae  vneacoeptiooable^  will  bind  his  prinoipaL 
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EftBOB.    The  opinion  siatoB  the  oase. 
lAUM,  for  the  plaintiff  in  enor. 
Pops,  covUfn. 

By  Ooort,  Owblst,  J.  This  Boit  was  faionght  in  chanoeiy  bj 
BoweDy  to  obtain  a  title  to  a  moiety  of  a  lot  of  ground  in  the 
town  of  Henderson,  the  equity  whereof  is  asserted  by  him 
through  a  certain  William  Featherston,  who,  it  is  alleged, 
purchased  it  from  the  son  and  agent  of  Talbot. 

The  purchase  of  Featherston  is  admitted  by  the  answer  of 
Talbot,  but  the  authority  of  his  son  to  sell  the  land  is  denied; 
and  if  authorized,  it  is  contended  that  owing  to  his  son's  in- 
fancy, and  the  inadequacy  of  the  consideration  for  which  the 
sale  was  made,  a  spedfie  execution  of  the  contract  ought  not  to 
be  inferred.  On  a  final  hearing,  the  court  below  being  of  opin- 
ion that  Bowen  was  entitled  to  relief,  pronounced  a  decree  ap* 
pointing  commissioners,  and  ordering  them  to  conyey  the  lot, 
without  making  their  conveyance  depend  upon  the  failure  of 
Talbot  to  execute  the  deed. 

The  main  objection  taken  to  the  relief  sought  in  the  bill, 
involyes  the  propriety  of  decreeing  an  execution  of  the  contract, 
without  evidence  in  writing  of  the  terms  of  Featherston's  pur- 
ishaae  from  the  son  of  Talbot.  As  the  contract  was  for  the  sale 
of  land,  there  is  no  doubt  but  according  to  the  plain  and 
obvious  import  of  the  statute  against  frauds  and  perjuries,  that 
Talbot  might  have  required  written  evidence  of  the  terms  of 
sale;  but  this,  we  apprehend,  could  have  been  done  in  no  other 
way  than  by  either  denying  of  the  sale,  or  pleading  or  relying 
upon  the  statute  in  his  answer. 

Upon  a  denial  of  the  sale,  as  it  would  have  devolved  upon 
Bowen  to  have  proven  it,  the  evidence  should,  no  doubt,  to 
authorize  a  decree  in  his  favor,  conform  to  the  requisitions  of 
the  statute;  or  upon  the  statute  being  either  pleaded  or  relied 
on  in  the  answer,  then,  as  evidence  of  the  sale  should  also  be 
introduced,  proof  of  its  terms  having  been  reduced  to  writing 
would  most  clearly  be  essentially  necessary  to  entitle  Bowen  to 
relief. 

But  in  the  present  case,  as  the  purchase  of  Featherston  is 
admitted  by  the  answer  of  Talbot,  and  as  the  statute  is  not 
relied  upon  by  him,  it  cannot,  either  for  the  purpose  of  proving 
the  sale  or  taking  it  out  of  the  statute,  have  been  necessary  for 
Bowen  to  introduce  any  evidence  whatever  in  relation  to  the 
terms  of  the  sale.    The  failure,  therefore,  to  manifest  by  writ* 
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ing  ihe  terms  of  Featherston's  pnxchaae,  affords  no  objection 
to  the  relief  sought  by  Bowen.  Bnt  as  the  authority  of  Talbot's 
son  is  expressly  denied,  it  is  also  contended  that  evidence  of 
his  authority  dionld  not  only  have  been  introduced,  bnt  it  is 
moreoTcr  urged  that  the  anthority  should  be  shown  to  haye 
been  in  writing.  That  to  make  the  sale  obligatory  upon  Talbot, 
his  son  must  haye  been  clothed  with  power  to  sell,  is  a  propo- 
sition not  to  be  controverted;  but  as  respects  the  justice  of  the 
case,  it  cannot  be  material  whether  the  authority  was  created 
either  by  writing  or  parol,  and  the  statute  against  frauds  and 
peijuiies  has  never  been  held  to  require  it  to  be  in  writing. 
And  that  the  son  was  authorized,  either  verbally  or  in  vmting, 
to  make  the  sale,  from  the  circumstances  detailed  in  evidence, 
there  is  no  room  for  a  moment  to  doubt. 

And  if  authorized  according  to  the  settled  doctrine  of  the 
law,  his  being  an  infant  can  afford  no  objection  against  the 
liability  of  Talbot;  for  although  the  contracts  of  infants  are 
not,  in  all  cases,  binding  upon  them,  there  is  no  doubt  but,  as 
they  may  act  as  agents,  their  contracts,  made  in  that  character, 
if  otherwise  unexceptionable,  will  be  binding  upon  their  prin- 
cipal. 

With  respect  to  the  inadequacy  of  the  consideration,  relied 
upon  by  Talbot,  it  need  only  be  remarked  that  the  evidence 
conduces  satisfactorily  to  prove  that  the  full  value  of  the  lot 
at  the  time  of  its  sale  was  given  for  it  by  Featherston.  Upon 
the  whole,  we  are  satisfied  that  Bowen  is  entitled  to  a  specific 
execution  of  Featherston's  purchase;  but  we  are  of  opinion 
that  it  was  irregular  to  direct  the  commissioners  to  convey, 
without  giving  Talbot  a  previous  day  to  do  so.  For  that  ine^ 
gularity,  therefore,  the  decree  must  be  reversed,  with  cost,  the 
cause  remanded  to  the  court  below,  and  a  decree  there  entered 
according  to  the  principles  of  this  opinion. 


BefaRXDg  to  tiie  doolriiis  of  this  oMe  ftinoiig  oUien,  Browao  €ii  tiie  Stetnte 
oi  Frmad»wKf9,  na  S70  a:  "The  agent  for  aigniiig  may,  in  all  oases  anamer- 
■fcad  in  tbo  fouth  aaotion,  be  appointed  withoat  wxitiqg^  nnleaa,  of  oouiae^ 
tho  memomidiun  to  be  aignad  la  to  be  alao  aealed,  in  whioh  oaae  the  powet 
mnat  be  eonleiTed  by  an  inatnunent  of  equal  dignity." 
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GikSET  t;.  Allbn. 

d  A.  K.  1C4HBAU«  4«.] 

Biauifm  BmaMOBMAMOM,  wnnr  ])icauBa>.— To  mOH^  to  ft  spMiflo 

aaooof  a  oontrMl^  in  &vor  of  an  iMigniw  of  a  bond  oonditioned  for  tlie 
oonToyHioo  of  land,  on  the  ground  of  the  repweentitioni  of  the  obligor, 
upon  which  the  eiiirigneft  waa  indnoed  to  rely,  it  ia  neoeaKy  thai  the 
lepweentitioni  ehoold  be  made  delibenMy,  with  the  befief  thai  tiiej 
would  be  relied  npon«  and  that  tb^  were  railed  open  and 
to  the  pecaon  confiding  therein. 


Ebbob.    The  opinion  states  the  case. 
.    Bardin^  for  the  plaintiff  in  error. 

By  Oonrt»  Bowav,  J.  Oaaey  exhibited  his  hill  againat  Allen 
and  Moore,  and  afterwards  his  amended  failL  His  allegafciona 
were,  that  he  and  the  defendant,  B.  Mooie,  had  contracted  to 
exchange  lands.  He  was  to  convey  to  Moore  one  thousand 
acres,  in  Union  county,  estimated  in  the  contract  at  two  thoa- 
sand  two  hondred  dollars;  Moore  was  to  conTey  to  him  two 
tracts  in  Bullitt  county,  the  one  of  two,  and  the  other  of  three 
hundred  acres,  estimated  at  one  thousand  eight  hundred  dol- 
lars, and  to  pay  him  four  hundred  dollars  in  horses;  that  Mooce 
paid  him  the  four  hundred  dollars  in  horses,  and  executed  to 
him  his  bond  for  the  conveyance  of  the  two  aforesaid  tracts  in 
Bullitt,  and  that  he  executed  to  Moore  his  bond  for  the  convey- 
ance  of  the  one  thousand  acres  in  Union.  Moor^,  at  the  time 
he  executed  his  aforesaid  bond,  represented  that  the  legal  title 
to  the  two  aforesaid  tracts  was  in  Joseph  Brooks,  of  BnUitt 
county;  that  they  had  been  sold  under  a  decree  of  the  Baida- 
town  district  court,  and  purchased  at  the  sale  by  one  Stephen 
Henderson,  and  assigned  by  him  to  James  Terrell,  and  by 
James  Terrell  assigned  to  him,  Moore;  that  he  would  procure 
the  title  as  soon  as  he  conveniently  could,  and  convey  to  Casey. 
Moore  was  at  that  time  in  good  credit  and  ciroumstances;  com- 
plainant had  then,  and  still  has,  title  in  and  to  the  tract  so 
exchanged  by  him. 

The  two  aforesaid  bonds  (Oasqr'B  and  Moore's)  were  prof- 
fered and  made  part  of  the  bill,  and  bear  date  the  fourth  of 
May,  1804.  Bernard  Moore,  on  the  twenty-eeventh  of  that 
month,  assigned  the  bond  of  Oasey  to  his  brother  Benjaniin 
Moore,  who,  on  the  twenty-«eventh  day  of  the  ensuing  June, 
assigned  the  same  to  the  defendant,  Allen,  to  whom  Oasey 
refused  to  convey  until  Bernard  Moore  should  convey  to  him 
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the  two  afoxendd  tracts,  or  OTince  a  capacity  and  willingnefls  to 
•do  8o.  Casey  had  in  June,  1804,  bdd  off  and  surveyed  the  one 
thousand  acres  selected  by  Benjamin  Moore»  the  then  assignee 
•of  his  bond  preparatoiy  to  a  conveyance  thereof.  In  March, 
1807,  Oasey,  by  the  consent  and  at  the  request  of  the  defend- 
jmt,  Allen,  and  upon  a  written  agreement  with  him  that  his 
equity  should  not  be  affected  or  impaired  thereby,  conveyed  to 
Dempsey  Waller  two  hundred  acres  out  of  the  one  thousand 
acre  tract  aforesaid,  as  an  equivalent  for  the  four  hundred  dol- 
lars which  he  had  received  in  horses.  Bernard  Moore  became 
insolTcnt  and  left  the  state  without  having  taken  any  effectual 
means  to  obtain  the  title  and  convey  to  Casey  the  two  aforesaid 
.  tracts  of  land.  Allen,  as  assignee  of  Casey's  bond,  commenced 
suit  thereon  against  Casey,  who,  after  having  made  an  unavail- 
ing attempt  to  plead  the  above  matter  in  bar  thereof,  confessed 
judgment  for  two  thousand  six  hundred  and  eighty-four  dol- 
lars, reserving  equity. 

Allen  answered  the  bill,  stating  that  he  knew  nothing  of  the 
original  contract  between  complainant  and  defendant  Moore; 
admitted  that  he  had  as  assignee  of  Casey's  bond  commenced 
suit  and  obtained  judgment  thereon,  as  stated  in  the  bill  of 
complaint;  that  he  had  been  influenced  Co  make  the  purchase 
of  the  said  bond  by  the  representation  of  Casey  made,  in  June, 
1804,  in  the  woods  when  the  tract  was  laid  off  by  him  for  Ben- 
jamin Moore,  as  aforesaid;  that  Casey  had  stated  to  him  thai 
the  title  to  the  said  tract  was  good,  and  that  if  he  purchased 
the  conveyance  would  be  made  at  any  time;  that  he  had  been 
paid  therefor.  All  the  material  allegations  of  the  complainant 
jure,  we  think,  sufficiently  supported  by  the  proof  in  the  cause. 
The  bill  as  against  Bernard  Moore  was  regularly  taken  for  con- 


The  court  below  decreed  Casey  to  convey  the  land,  and 
made  the  injunction  perpetual  as  to  all  but  ttie  costs.  Casey 
appealed. 

Two  questions  present  themselves:  1.  Was  Allen  induced  by 
<3aB^s  representations  to  make  the  purchase?  and  next,  Has 
he  been  or  is  he  likely  to  be  injured  thereby?  As  to  the  first, 
we  think  the  character  of  the  representations  stated  to  haie 
been  made  by  Casey,  too  indefinite  and  equivocal  to  be  much 
relied  upon.  Wilson,  a  witness  on  the  part  of  the  defendant, 
proves  that  at  the  time  Casey  was  laying  off  this  tract  for  Ben- 
jamin Moore,  in  a  conversation  which  took  place  in  the  v70ods» 
among  several  persons,  Cas^  proposed  to  sell  some  land  Uf 
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Allen,  that  afterwards  Benjamin  Moore  proposed  to  sell  the 
tract  to  Allen,  npon  whioh  Casey  said  that  the  tract  was  a  good 
one,  the  title  thereto  safe,  and  that  Bernard  Moore  had  given 
him  two  thousand  two  hundred  dollars  for  it;  that  if  he  bought 
it,  he  wotdd  make  him  the  conyoTance  at  any  time.  This  state- 
ment  was  not  heard  by  any  other  of  the  several  persons  who 
were  present  when  Wilson  represents  it  to  have  been  made  by 
Oasey.  The  fact  of  its  having  been  made  is  therefore  very 
questionable.  The  consideration  that  it  did  not  correspond 
with  the  existing  facts  and  Casey's  other  conduct  thereon, 
renders  its  verity  still  more  doubtful.  He  had  not  received  the 
consideration  money;  he  was  disinclined  to  convey  at  any  time 
before  he  should  receive  it,  else  he  would  have  conveyed  to 
Benjamin  Moore  at  that  time. 

But  upon  the  supposition  that  Wilson's  reooUeotion  is  aeon- 
rate  and  his  veracity  unquestionable,  it  would  seem  that  the 
expressions  of  Casey  were  of  a  fugitive  sort,  uttered  casually  in 
a  mixed  conversation  in  the  woods,  resulting  from  impulse 
rather  than  reflection.  But  expressions  of  that  sort  which  may 
have  escaped  an  individual  in  relation  to  his  contrscts  or  trans- 
actions of  any  kind,  should  be  cautiously  received  when  th^ 
are  to  be  made  the  basis  of  liability.  It  is  the  deliberate  will 
and  intention  of  the  person  uttering  words,  &irly  inferrsd 
therefrom,  and  not  their  naked  verbal  import,  that  ought  to 
subject  him.  In  such  case  the  person  making  the  representa- 
tions should  be  apprised  by  the  person  to  whom  they  axe  made 
of  the  purpose  for  which  they  are  required.  They  should  be 
made  deliberately,  with  a  oonsdousnees  on  the  part  of  the  per- 
son making  them  that  they  would  be  confided  in  by  the  person 
to  whom  they  were  made;  and  then,  to  subject  the  person 
making  them,  it  must  be  shown  by  the  person  confiding  therein 
that  he  has  been  injured  thereliy.  In  the  present  case  Allen 
did  not  call  on  Casey,  stating  that  he  was  about  to  purchase 
that  bond,  and  wished  to  know  if  there  was  any  diiBonlty  in  the 
transaction  between  him  and  Moore.  Casey's  attention  was  not 
called  by  Allen  to  that  subject  No  inquiries  were  made  by 
him  in  relation  thereto.  Casey,  at  the  time  he  uttered  the  ex- 
pressions, had  no  reason  to  suppose  that  Allen  would  predicate 
a  contract  upon  his  confidence  therein.  We  do  not,  therefore, 
think  that  either  the  representations  or  the  proof  of  them  are 
sufficient  in  this  case  to  support  a  decree  in  favor  of  Allen. 
But  suppose  they  were,  it  remains  to  be  inquired  how  far  Allen 
Jias  been,  or  is  likely  to  be,  injured  theceby.    It  is  neither 
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alleged  nor  proved  by  Allen  that  the  said  Benjamin  is  inBolvent, 
or  that  confiding  in  the  representations  made  by  Casey  he  has 
released  him  from  his  liability  as  assignor  of  Casey's  bond;  on 
the  oontraxy,  the  solvenoy  of  Benjamin  Moore  is  strongly  indi- 
cated in  the  answer  of  Allen. 

All  the  dedsions  of  this  coort  in  cases  of  this  dass,  from  the 
case  of  Jackaon  y.  Short  up  to  that  of  Clay  y.  Ifbmscm,  indicate 
clearly:  1.  That  the  representations  should  have  been  delib- 
erately made;  2.  That  they  should  have  been  honestly  confided 
in;  and,  lastly,  that  the  person  confiding  should  have  sustained 
an  injury  thereby.  Every  case  without  this  requisite  is  a  case 
of  damnum  absque  injuria^  to  which  no  relief  is  extended  either 
in  law  or  equity,  l^e  proof,  moreover,  in  this  description  of 
case,  should  be  clear  and  satisfactory;  for  the  law  will  not,  upon 
light  or  conjectural  grounds,  oblige  a  man  to  part  with  his 
freehold.  Much  of  the  reasoning  upon  which  the  statute  of 
frauda  is  predicated,  applies,  we  think,  to  this  description  of 


It  is  therefore  decreed  and  ordered,  that  the  decree  aforesaid 
be  reversed,  set  aside  and  held  for  nought,  that  the  cause  be 
remanded,  and  that  a  decree  be  entered  in  the  court  below  per- 
petuating complainants  injunction,  with  costs  against  defend- 
ani. 

Shackelford  v.  Handlbt. 

[1  A.K.lffiWif.f»49>.l 

MisaarmasTATiow  or  Matibial  Fact. — ^A  misrapramftrtlflB  of  a  mstorial 
laot»  whetbflr  frsodulently  made  or  not,  Titiatas  the  oontnMst.  A  feel  is 
metexial  that  inflaenoee  the  party  in  entering  into  the  oontnusl 

liiBBsnuraiTAXXON  BT  AasiovoB. — Where  one  assigns  an  obligation  mak- 
ing the  same  misrepresentations  as  were  made  to  him  with  regard  to  the 
the  title,  he  cannot  reoover  from  the  assignee,  although  the  oUigor  in* 
dorse  on  the  obligation  that  he  will  peif  onn  the  condition  in  &Tor  of 
the  aseignee 

MiSBXPBBBaTAnoH  ov  Trls. — ^A  Tendor  misrepresenting  the  state  of  the 
title  in  the  thing  sold,  will  berestrained  from  enioraing  it^  thoogih  the 
sale  be  with  general  warranty. 

CovTBAor  wiiHOirT  GoNsmiRAnoir. — B^ty  will  not  deovse  the  spedfio 
exeontion  of  a  contract  where  there  is  no  ooosidflntksk 

Appbal.    The  opinion  states  the  case. 

LiUeUy  for  the  appellants. 

WickUffe,  contra. 

By  Court,  Bowan,  J.  On  the  twentj-fifth  day  of  Ifareh,  1796, 

Aii.nao.Tou^ 
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John  Handley  and  Samnel  Shaokelfoid  oontracied,  by  articlee 
of  agreement,  under  their  respeotiye  signatares  and  ooalo,  to 
the  effect  follo^sring:  Handley  sold  Shackelford  three  thiMiiwmd 
acres  of  land,  part  of  a  tract  of  ten  thousand  acres,  lyin^  on 
the  lower  side  of  Bough  creek,  opposite  to  and  near  the  town 
of  Hartford,  which  he  represented  in  his  coTenant  to  have  been 
patented  in  the  name  of  William  FuUerton.  He  represented 
also  that  he  was  entitled  to  a  moiety  thereof  by  conTcyanco 
from  the  said  Fullerton.  Shackelford  was  to  pay  him  nine 
hundred  pounds  for  the  siud  three  thousand  acres,  and  was  to 
have  the  remaining  two  thousand  acres  at  six  hundred  paonds, 
if  after  seeing  the  land  he  liked  itand  chose  to  take  it.  Shack- 
elford paid  him  the  nine  hundred  pounds  for  the  three  thousand 
acres,  and  after  seeing  the  land,  chose  to  take  the  remaining 
two  thousand  acres.  The  six  hundred  pounds  for  the  two  thou- 
sand acres  was  to  be  paid  in  seven  years,  with  interest  thereon 
at  the  rate  of  fire  per  centum  for  the  last  six  years,  whereby  he 
became  entitled  to  the  whole  five  thousand  acres,  for  which  on 
the  thirteenth  of  February,  1800,  Handley  made  him  a  convey- 
ance, with  covenant  of  general  warranty,  which  deed  of  convey- 
ance Shackelford  on  the  next  day  admowledged  in  writing, 
under  his  hand  and  seal,  with  a  full  complianoe  by  Handley  of 
his  part  of  their  aforesaid  agreement. 

On  the  nineteenth  of  May,  1800,  Shackelford  and  Ignatius 
Pigman  contracted  by  a  written  article,  under  their  reepeetiTe 
signatures  and  seals,  to  the  effect  following:  Shackelford  let 
Pigman  have  the  aforesaid  five  thousand  acres,  the  moiety  of 
the  ten  thousand  acre  tract  patented  in  the  name  of  Fullerton, 
for  which  Pigman  was  to  convey  to  him  by  deed,  with  general 
warranty,  one  thousand  acres  of  land  on  Yellow  creek,  three 
thousand  six  hundred  acres  on  Green  rirer,  without  warranty, 
and  to  pay  him  one  hundred  pounds  in  cash,  and  a  horse. 
Shackelford  was  as  soon  as  possible  to  put  the  said  Pigman  in 
possession  of  all  the  interest  he  had  in  the  said  five  thousand 
acres,  with  all  the  recourse,  Pigman  was  to  pay  part  of  the  one 
hundred  pounds  down,  and  the  balance  in  eight  months.  He 
was  to  convey  the  two  aforesaid  tracts  on  demand.  He  paid 
one  hundred  dollars  in  cash,  and  one  hundred  dollars  in  a 
horse.  On  the  back  of  the  above  artide  was  made  the  follow- 
ing indorsement,  viz: 

'*  Sir — ^Please  to  make  the  deed  to  Ignatius  Pigman,  you  was 

to  make  to  me,  and  oblige.    Yours, 

"  Saxosl  Sbacbdelvobd." 

'« Oapt.  JoHK  Hamolxt— May  17,  1800.'' 
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And  underneath  the  sboTe,  on  the  eame  instrument,  was  this 
other  indorsement,  yiz: 

"  I  do  hereby  agree  to  oonTey  the  within-mentioned  moie^ 
ot  Are  thousand  aores  of  land  to  Mr.  Ignatins  Pigman. 

"  Test. — Smmuel  Wobx.  Jomr  Haxblbt.    [l.  s.]'' 

IKgman,  some  time  in  the  next  year,  disooTered  that  the  afore- 
said tract  of  ten  thousand  aores  had  never  been  patented;  that 
the  plat,  and  certificate  of  the  soxrey  thereof,  were  still  lying 
in  the  register's  office  in  the  name  of  Fullerton,  and  on  the 
tenth  of  Angnst,  in  that  year,  oommnnicated  that  matter  in 
terms  of  mnch  solicitude  to  Shackelford,  with  an  earnest  re* 
quest  that  he  should  procure  the  emanation  of  the  patent,  as 
of  the  date  when  it  should  have  been  issued.  On  the  thirteenth 
of  June,  1803,  Shackelford  addressed  a  letter  to  Pigman,  which 
is  exhibited  by  Handley,  and  made  part  of  his  answer,  which 
^sommeooes  as  follows:  **  Sir,  I  here  again  take  the  liberty  to 
repeat  the  subject  of  the  fiye  thousand  acres  of  land  I  formerly 
purchased  from  John  Handley,  and  since  sold  to  yon.  Handley 
agrees,  provided  I  will  cancel  so  far  as  relates  to  the  two 
thousand  acres,  he  will  take  it,''  etc.  In  this  letter,  Shackelford* 
offered  to  give  up  to  Pigman  all  the  money  which  was  due,  and 
to  give  him  the  one  thousand  acres  on  Yellow  creek,  if  he  would' 
eome  into  the  measure;  and  from  this  letter  it  appeared  that 
Pigman  had  not  conveyed  either  of  the  aforesaid  tracts  to' 
Shackelford,  or  paid  him  the  balance  of  the  one  hundred* 
pounds. 

In  the  fall  of  the  year  1808,  Pigman  became  insolvent,  and 
left  the  state  of  Kentucky,  without  having  canceled  his  con- 
tract with  Shackelford  or  conveyed  to  him  either  of  the  two 
aforesaid  tracts  of  land,  or  paid  him  any  more  money.  A 
patent  issued  to  Fullerton  for  the  aforesaid  ten  thousand  acres 
on  the  eighth  day  of  Ifay,  1804,  and  on  the  tenth  day  of  July,: 
1804,  Handley  acknowledged  in  the  clerk's  office  of  Ohio  county, 
before  the  clerk  thereof,  a  deed  of  conveyance  to  Pigman  for 
four  thousand  five  hundred  acres,  part  of  the  aforesaid  five 
thousand  acres,  and  on  the  twentieth  day  of  February,  1806, 
conveyed  to  Daniel  Barry  five  hundred  acres  thereof,  in  dis- 
ohaxge  of  a  bond  executed  for  that  quantity  by  Pigman  to  Walls 
jtnd  Joseph,  and  by  them  assigned  to  the  said  Barry.  Much  of 
the  five  thousand  acres  aforesaid  was  covered  by  older  patents^ 
than  FuIlerton'iB.  On  the  deed  of  conveyance  from  Handley  to 
Pigman  being  executed,  Slatler,  the  son-in-law  of  Pigman,  in« 
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dorsed  upon  the  articles  of  agreement  between  him  and  Shaek- 
elfordy  bo  the  following  effect,  viz: 

"BeoeiTed  of  Oapt.  John  Handlej  a  deed  for  the  within 
moiety  of  five  thousand  acres,  bearing  date  July  the  fifth,  1806» 
and  said  Shackelford  exonerated  except  he  has  failed  in  paying^ 
the  taxes  on  the  said  land  from  the  year  1795,  in  whioh  ease  I 
hold  him  liable.  Ionatiub  Piomah, 

"  By  his  attorney,  Stephen  ^atler." 

Handley  oommenced  suit  at  law  against  Shackelford  in  tfa» 
Lincoln  circuit  court  upon  the  article  of  agreement  aforesaid, 
and  obtained  a  verdict  and  judgment  against  him  for  six  hun- 
dred pounds,  the  price  of  two  thousand  acres,  with  interest 
thereon  from  the  twenty-sixth  March,  1797.    Shackelford  filed 
his  bill  enjoining  the  judgment  aforesaid,  alleging  in  addition 
to  the  above  facts  that  he  was  prevented  by  his  misrepresenta- 
tion of  the  title  to  the  land,  at  the  time  he  sold  to  Pigman, 
from  exacting  a  compliance  on  the  part  of  Pigman.    That  tho 
misrepresentation  made  by  him  to  Pigman  was  superindaced 
by  the  misrepresentation  made  by  Hanley,  in  which  he  confided 
and  by  which  he  was  influenced  to  make  the  contract  with  him. 
That  Handley  had  not  conveyed  effectively  the  land  in  qneation 
either  to  him  or  to  Pigman,  so  as  to  enable  him  to  exact  from 
Pigman  the  consideration  agreed  to  be  paid  by  him  therefor. 
That  the  conveyances  to  Pigman  and  to  Bany  were  collusive' 
and  fraudulent,  made  with  a  knowledge  that  he  had  not  been 
paid,  and  that  Pigman  had  become  insolvent  and  fled  the 
country. 

Handley  answered  the  Inll,  admitting  that  he  had  made  th» 
representations  as  to  the  title  to  the  land,  but  insisted  that  they 
were  honestly  made,  under  the  honest  belief  that  the  facts  cor- 
responded therewith.  That  the  error  was  on  his  part  innocent 
and  unintentional,  and  that  his  covenant  of  general  vrarranfy 
and  his  capacity  to  comply  therewith  met  and  sQenced  all  com- 
plaint that  there  were  elder  adversary  titles  to  the  land.  H» 
urged  also  that  the  transfer  by  Shackelford  of  his  interest  in 
the  land,  and  of  his  recourse  against  him  to  Pigman,  taken 
together  with  the  indorsements  thereon  and  the  conveyances  to 
Pigman  and  to  Barry,  and  the  acceptance  of  the  conveyance  by 
his  agent,  Slatler,  had  also  silenced  every  complainant  on  th# 
ground  of  his  innocent  misrepresentation  of  the  title,  and  had 
removed  all  obstruction  to  the  effectuation  of  his  judgment 
against  Shackelford. 
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The  cause  was  remoTed  hy  {heoonaent  of  the  parlies  from  tlie 
Linoolxi  to  the  Meroer  oiiouit  court,  and  afterwards,  hj  a  judge's 
order,  upon  the  petition  of  Handley,  to  the  Hardin  circuit  court, 
where,  after  Taxioua  amended  hills  and  answers,  and  a  reyival 
hy  and  in  the  names  of  Shackelford's  representatiyes,  he  haying 
departed  this  life,  it  was  finally  tried,  and  a  decree  pronounced 
disaolTing  the  injunction  and  dismissing  the  bill  with  damages 
and  costs;  from  which  complainants  prayed  this  appeal. 

They  allege  that  it  is  erroneous  and  unjust.  That  the  mis- 
representation  of  Handley  in  the  original  contract  has  produced 
an  aflUcting  result,  which  ought  to  be  sustained  by  him,  but 
which,  by  the  decree,  is  fastened  upon  them.  On  the  other 
hand  it  is  urged  to  be  correct,  on  the  ground  that  Handley,  in 
whose  favor  it  is,  acted  fairly  and  with  good  faith  throughout 
the  transaction  upon  which  it  is  based.  That  his  representa- 
tion at  the  time  of  and  in  the  contract,  that  the  land  which  he 
Bold  therein  had  been  patented  in  the  name  of  Fullerton,  and 
that  he  had  title  thereto,  was  made  under  the  honest  conviction 
that  such  were  the  facts.  That  he  had  no  intention  to  deceive, 
and  that  as  to  those  facts  he  himself  was  deceived. 

It  may  be  and  probably  is  true  that  Handley  was,  at  the  time 
of  the  contract,  imconscious  that  the  facts  of  the  case  did  not 
eorrespond  with  his  representation  of  them;  but  the  chancellor 
does  not  regard  alone  the  motives  which  influenced  the  agent 
nor  the  consciousness  under  which  he  acted.  The  effects  and 
consequences  of  the  act  are  mainly  considered  by  him  in  this 
class  of  cases.  The  act,  whatever  may  be  its  character  as  to 
motive,  to  render  the  agent  irresponsible  should  qot  be  injurious 
to  another.  The  motive  of  an  act  relates  to  the  agent,  and  may 
be  of  importance  in  ascertaining  his  moral  character.  The  act 
relates  to  the  subject,  and  is  to  be  considered  as  to  its  injurious 
effects  upon  him,  abstractedly  from  the  motives  which  led  to  or 
produced  it.  *'  Sic  uiere  tuo  vi  alienum  non  laedas/*  is  a  sound 
maxim  deduced  from  the  associate  state  of  man,  and  of  exten- 
siTe  influence  upon  human  transaction.  Tou  may  say  or  do 
what  you  please  if  you  do  not  thereby  injure  another.  The 
circle  of  your  rights  is  limited  by  that  of  the  equal  rights  of 
your  neighbor;  when  you  transcend  that  limit  you  encroach 
upon  his  rights,  and  must  answer  for  the  encroachment  to  the 
extent  of  the  injury  inflicted  thereby;  and  this,  whatever  may 
have  been  your  motive,  whether  virtuous  or  vicious,  the  injury 
is  the  same  to  him  in  either  case.  Confidence  between  man  and 
man  is  indispensably  necessary  to  social  intercourse  and  the 
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jbransaotioii  of  budness,  it  is  ihe  poakUata  upon  which  aocieij  is 
ponstmotedy  and  without  which  it  could  not  ezifit  eyen  for  m 
moment;  but  confidence  presupposes  good  faith  and  cannot 
exist  without  it.  Man  is  therefore  constrained  to  confide  in 
the  statement  or  representation  of  his  fellow-man  in  eyezy  trans- 
action which  he  may  have  with  him,  and  hence  the  neoeasity 
that  the  statement  or  representation  should  be  correct.  The 
injuxy,  therefore,  superinduced  by  an  erroneous  statement  de- 
liberately made  must  be  repaired  by  the  person  making  it;  and 
this  upon  a  principle  of  primary  and  necessary  justice,  other- 
wise all  the  points  of  social  contact,  instead  of  points  of  co- 
herence, would  become  points  of  repulsion,  and  society  would 
hasten  to  cease. 

In  a  purchase  of  land  in  any  country,  and  more  particularly 
in  this,  where  conflicting  titles  have  afflicted  the  commumty, 
the  purchaser,  it  may  be  reasonably  supposed,  would  first  in- 
quire into  the  state  of  the  title  thereto;  and  would  be  mainly 
influenced  in  making  the  purchase  by  the  representations  of  the 
vendor  on  that  subject.  It  cannot  be  presumed  that  Shackel- 
ford would,  in  this  case,  have  made  the  purchase  if  Handley, 
instead  of  telling  him  that  the  land  was  patented  and  that  his 
title  thereto  was  good,  had  told  him  that  it  was  not  patented 
and  would  not  be  for  eight  years  to  come,  and  that  a  groat  part 
of  it  was  coTcred  by  adversary  patents.  Nor  can  it  be  sap- 
posed  that  Pigman  would  have  purchased  of  Shackelford  had 
these  facts  been  disclosed  to  him.  But  the  error  of  Shackelford, 
in  his  transaction  with  Pigman,  was  occasioned  by  the  previous 
error  of  Hanley,  in  relation  to  the  same  subject,  and  is  an 
error  for  which  Handley  must,  on  very  obvious  principles,  be 
responsible. 

It  may  be  said  that  the  acknowledgment  of  Shackelford  that 
the  deed  made  by  Handley  to  him  in  the  year  1800  for  this  land 
was  a  full  compliance  on  his  part  with  their  agreement,  and 
ought  to  absolve  him  from  this  responsibility.  But  this 
deed  was  made  hj  Handley  and  received  by  Shackelford  near 
four  years  before  the  land  comprised  therein  was  patented,  and 
of  course,  passed  no  title;  besides,  it  was  received,  and  the 
acknowledgment  aforesaid,  made  under  the  illusion  as  to  the 
state  of  the  title,  superinduced  by  the  misrepresentation  of 
Handley  in  the  original  contract  in  relation  thereto.  It  was 
never  recorded,  and  Handley  himself  evinced  by  his  own  subse- 
quent acts,  and  those,  too,  on  which  he  chiefly  relies  in  this 
case,  that  he  thought  it  a  nude  act 
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But  it  18  contended  that  the  sale  from  Shackelford  to  Pigman 
was  yirtnallj  a  transfer  of  Handley's  obligation  for  the  land, 
and  nothing  more;  and  that  Handley's  indorsed  undertaking 
thereon  to  comply  therewith  released  Shackelford,  and  left  the 
transaction  ezclusivelj  between  Handlej  and  Pigman.  It  must 
not  be  forgotten  that  this  transfer  by  Shackelford  and  indorse- 
ment by  Handley  were  made  under  the  illusion  and  accom- 
panied by  the  misrepresentation  as  to  title,  which  prevailed 
when  the  original  contract  was  made,  and  pervaded  that  con- 
tract. It  had  not  then  been  discovered  that  the  land  had  not 
been  patented,  and  that  it  was  considerably  occupied  by  adver- 
sary patents,  and  that  Pigmau  would  not,  on  that  account,  per- 
form his  part  of  the  agreement  with  Shackelford,  and  could  not 
be  compelled  to  do  so.  Handley's  posture  therefore,  in  relation 
to  Shackelford,  cannot  be  thereby  improved,  nor  can  his  liabil- 
ity to  him  be  thereby  diminished,  for  his  assumption  to  Pigman 
did  not  remove  or  diminish  Shackelford's  liability  on  account  of 
the  misrepresentations  made  by  him  as  to  the  title  of  the  land, 
at  the  time  of  his  sale  thereof  to  Pigman,  nor  did  it  remove  or 
diminish  the  obstruction  then  resulting  to  his  exaction  of  pay- 
ment therefor  from  Pigman. 

The  repetition  of  erroneous  or  fraudulent  acts,  no  matter  how 
multiplied,  by  the  same  parties,  in  relation  to  the  same  subject, 
cannot  vary  or  extinguish  either  their  respective  rights  or  liabil- 
ities. The  repetition  of  a  sin  is  not  considered  in  any  system  of 
theology  as  an  expiation  thereof;  not  more  in  the  eye  of  reason 
can  the  repetition  of  an  offense  against  a  government,  or  of  an 
injury  against  an  individual  be  said  to  absolve  the  offending 
person,  and  expiate  the  offense  or  injury.  A  person  who  has 
been  injured  by  the  mistake  or  fraud  of  another  may,  after  he 
has  become  conscious  thereof,  absolve  the  offending  party  and 
a£Brm  the  transaction  in  which  the  mistake  or  fraud  existed,  and 
this  affirmance  and  absolution  may  as  well  be  inferred  from  his 
subsequent  acts  in  relation  to  the  transaction,  as  it  may  be 
proved  in  any  other  way;  but  in  either  and  every  shape  of  case, 
the  inquiry  is,  has  the  party  displayed  an  absolving  or  an  affirm- 
ing will.  A  person  cannot  well  be  supposed  to  have  expressed 
a  will  or  consent  in  relation  to  matters  of  which  he  had  no  con- 
sciousness or  knowledge  at  the  time.  Indeed  the  exercise  of 
will  pte-supposes  a  knowledge  by  the  person  exercising  it  of 
the  matters  upon  which  it  is  exercised,  and  the  obligation  in- 
curred by  its  exercise,  is  to  be  referred  from  the  state  of  the 


760  Shageelfobd  v.  Handlet.  [Kentad^, 

facts  of  which  he  had  knowledge  at  the  time,  and  most  be  coin- 
mensorate  therewith. 

It  cannot  be  supposed  that  Shaokelfoidy  at  the  time  thoee 
acts  were  performed,  intended  thereby  to  relinquish  to  Pigman 
the  consideration  for  which  he  sold  him  the  land,  or  that  he 
intended  to  do  an  act  whereby  his  right  to  demand  and  enf  oroe 
the  payment  thereof  should  be  diminished  or  eztingnished. 
It  cannot  be  belieTed  that  he  thereby  intended  to  sabject  him- 
self to  the  payment  of  four  thousand  eight  hundred  dollars  to 
Handley  for  nothing.    The  conveyances  afterwards  made  by 
Handley  to  Pigman,  instead  of  silencing  the  complaints  of 
Shackelford  were  calculated  to  aggravate  them.    Handley  and 
Pigman  were  both  residents  of  Ohio  county;  Shackelford  re- 
sided in  Lincoln,  a  county  remote  from  that  of  their  residence; 
they  had  all  discovered  the  fatal  error  under  which  their  con- 
tracts had  been  made,  they  had  got  to  know  that  the  land  had 
not  been  patented  to  Fullerton,  and  Handley  from  the  letter 
incorporated  in  his  answer  knew  that  Pigman  had  not  paid 
Shackelford  therefor.    That  letter  evinces  considerable  seal  on 
the  part  of  Shackelford,  to  have  the  matter  arranged  to  the 
mutual  satisfaction  of  all  concerned  by  canceling  their  con- 
tracts or  otherwise.    The  zeal  of  Shackelford  was  evidently  a 
zeal  not  to  incur  but  to  avoid  loss.    The  conveyance,  therefore, 
of  the  land  by  Handley  to  Pigman  and  Barry  when  he  knew  it 
had  not  been  paid  for,  between  one  and  two  years  after  Pigman 
had  become  insolvent  and  left  the  conntiy,  was,  when  it  is  con* 
sidered  that  his  misrepresentations  as  to  the  title  of  the  land 
had  prevented  Shackelford  from  receiving  or  exacting  the  pay- 
ment, worse  than  erroneous — it  was  fraudulent. 

If  the  decree  be  sustained,  Handley  will  receive  from  Shackel- 
ford four  thousand  eight  hundred  dollars,  with  interest  on  three 
thousand  dollars  thereof,  from  the  twenty-fifth  of  March,  1796, 
4tnd  upon  one  thousand  eight  hundred  doUars,  the  balance  thereof 
:from  the  twenty-fifth  day  of  March,  1797,  without  any  equiva> 
;lent  or  consideration  whatever.  This  would  be  against  con- 
^Ksience  and  in  violation  of  a  favorite  maxim  in  both  oonrtB, 
that  there  must  be  in  every  contract,  to  render  it  valid,  a  good 
or  a  valuable  consideration. 

The  quid  pro  quo  is  the  delight  of  the  law;  so  much  so, 
that  out  of  the  various  considerations  which  influence  human 
action,  it  has  selected  and  considered  the  two  foregoing  only — 
the  good  and  the  valuable.  Indeed,  so  adhesive  is  the  quid  pro 
quo  principle,  that  while  it  will  not  lend  its  aid  to  the  donor  to 
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reclaim  an  ezeonted  gift,  it  refuses  its  assistance  to  the  enforce- 
ment of  a  gift  executory;  it  permits  generosity,  bat  exacts  jus- 
tice; you  may  be  generous,  you  must  be  just.  But  Handley's 
claim  to  the  above  amount  is  asserted  on  the  basis  of  contract, 
not  of  gift;  on  the  basis  of  justice,  not  of  generosity.  If  in 
the  latter  character,  it  must  as  to  the  two  thousand  dollars  be 
most  certainly  unavailing.  But  claiming  a  contract,  and  hav- 
ing by  his  own  erroneous,  if  not  fraudulent  acts,  withdrawn  or 
diverted  irreclaimably  the  consideration  upon  which  it  was 
based,  his  claim  cannot  be  lees  unavailing.  The  chancellor 
will  not  permit  the  absence  of  a  consideration  to  be  supplied 
by  the  artifice  or  cunning  of  a  party  to  a  contract.  He  will 
distinguish  between  the  factitious  and  native  complexions  of 
the  transactions  which  are  submitted  to  his  consideration.  He 
will  not  mistake  the  mimicries  of  fraud  or  of  art,  however 
striking  the  likeness  may  seem  for  the  insignia  or  impresses  of 
honest  realities.  A  sound  transaction  needs  no  artifice  to 
recommend  it,  and  none  should  succeed  in  recommending  a 
wind-shaken  or  rotten  one. 

Shackelford  was  by  contract  with  Handleyto  receive  from 
him  five  thousand  acres  of  land,  as  the  consideration  of  five 
thousand  doUars,  to  be  paid  by  him  to  Handley.  Handley  had 
received  three  thousand  dollars,  and  obtained  a  decree  for  the 
remaining  two  thousand  dollars.  Shackelford  has  not  received 
the  land  or  any  equivalent  for  it,  nor  can  he  ever  receive  either. 
If  the  beneficial  effect  of  this  contract  had  become  lost  to 
Shackelford  by  his  consent  or  his  crime,  by  his  own  will  or  his 
own  act,  he  should  abide  the  loss.  But  if  the  loss  has  been 
produced  neither  by  his  will  nor  his  act,  but  by  the  will  and  the 
acts  of  Handley,  then  Handley  should  sustain  the  loss.  But 
even  the  deed  which  he  made  to  Pigman  was  not  in  compliance 
with  his  contract.  He  was  by  contract  to  convey  with  covenant 
of  general  warranty.  The  covenant  in  the  conveyance  made  is 
not  of  that  character.  It  contains  an  in jurious  exception,  not 
warranted  by  the  contract,  an  exception  of  which  Pigman  may 
avail  himself  to  refuse  payment  to  Shackelford.  The  convey- 
ance therefore  is  neither  in  compliance  with  his  engagement  to 
Shackelford,  nor  with  Shackelford's  engagement  to  Pigman. 
Nor  can  this  court  think  that  his  contract  to  convey  with  gen- 
oral  warranty  excuses  him  for  not  disclosing  to  Shackelford,  at 
the  time  of  the  contract,  the  existing  adversaiy  claims,  and  their 
character  as  far  as  he  knew  them.  The  suggeslio  falsi  vel  mip- 
pressio  veri  is  as  availing  to  resist  the  specific  execution  of  a 
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general  warranty  as  a  special  warranty  contract^  or  to  rescind 
the  one  as  the  other.  It  may  not  be  eyentoally  as  injoiiova  in 
the  one  as  in  the  other,  bat  it  may  be  injurioos  in  both;  and 
when  it  has  interrened  so  as  to  produce  injury,  the  chancellor 
will  ref ase  to  enforce  specifically,  or  will  rescind  without  stop- 
ping to  estimate  the  comparatiye  extent  of  injury.  But  it  is 
urged  that  the  state  of  things  is  so  altered  in  this  case  thai 
there  ought  to  be  a  rescission  of  the  contract;  that  the  chan- 
cellor will  not  vacate  the  contract  unless  he  can  place  the  par- 
ties in  staivL  quo,  which  cannot  be  done  in  this  case.  It  is  true 
that  where  the  injured  party  has  by  his  sale  or  concurrent  act 
changed  the  state  of  the  afiiEurs  or  the  posture  of  the  parties 
essentially,  the  chancellor  will  not  rescind.  But  when  the 
change  has  been  produced  by  the  sole  act  of  the  delinquent, 
without  the  concurrence  in  act  or  will  of  the  person  injured,  it 
forms  no  objection  with  the  chancellor.  The  change  in  this 
case  was  produced  by  Handley  alone.  The  conyeyanoes  ta 
Pigman  and  to  Bany  were  made  by  him,  without  the  consent 
and  against  the  will  of  Shackelford,  and  being  Toluntary  acts 
of  his  own,  he  must  incur  the  consequences. 

If  it  be  said  that  he  will  sustain  an  entire  loss  of  fiye  thou- 
sand acres  of  land,  it  may  be  replied,  first,  that  from  the  state 
of  his  title,  and  of  the  adyersary  titles  thereto,  it  is  by  no  means 
certain  that  the  loss  would  be  considerable;  and  again,  that  if 
he  should  sustain  the  loss  of  the  whole  land,  it  is  the  result  of 
acts  of  his  own,  all  calculated,  and  the  last  of  them  intended, 
to  inflict  a  loss  to  that  extent  upon  Shackelford.  It  is,  there- 
fore, the  opinion,  decree  and  order  of  this  court,  that  the  de- 
cree of  the  court  below  be  set  aside,  vacated  and  annuled;  and 
that  a  decree  be  entered  up  by  that  court,  whereby  the  con- 
tracts between  the  said  Shackelford  and  the  said  Handley,  and 
the  said  Shackelford  and  the  said  Pigman,  and  the  said  Handley 
and  the  said  Pigman,  in  relation  to  the  land  aforesaid,  shall  be 
respectively  rescinded;  and  whereby  the  injunction  of  the  said 
Shackelford  shall  be  made  perpetual,  and  the  defendants  (rep- 
resentatives of  the  said  Handley)  shall  be  decreed  to  pay  to  the 
said  complainants  two  thousand  eight  hundred  dolliffs,  with 
interest  at  five  per  centum,  from  the  twenty-fifth  day  of  March, 
1796,  till  paid;  and  whereby  the  conveyance  for  four  thousand 
five  hundred  acres  of  land,  made  by  Handley  to  Pigman  shall 
be  vacated;  and  whereby  the  said  Pigman  shall  be  decreed  to 
pay  to  the  representatives  of  the  said  Handley  five  hundred 
dollars,  the  value  of  five  hundred  acres  of  the  land  conveyed  by 
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Handley  to  Banj,  etc.,  at  Pigman'a  request,  after  deduotixig  the 
two  himdiecl  dollars  paid  bj  Pigman  to  ffiiaokelford^  with  in- 
terest at  the  rate  of  six  per  centum  from  the  tenth  day  of  July. 
I8M9  until  paid;  and  awarding  the  complainants  their  costs  in 
that  court.  And  it  is  further  decreed  and  ordered,  that  com- 
plainants reooTsr  of  defendants  their  costs. 


Oartmill  V.  Brown. 

(1  A.  K.  MiMBiw.,  frc] 

OH  LiQumATSD  DncAHDS.— Upon  all  liqiildsftod  ^—fpy^iy  evi- 
dflooed  hj  writing,  intwMt  moenum  am  matterof  lawi  upon  miqIi  domaodi 
•▼idenoed  hj  paiol  the  jury  may  allow  mtamk 

ApnuL.    The  opinion  states  the  case. 
B.  Mardin,  for  the  appellant. 
PcpSf  oofUru, 

By  Oourty  Owblbt,  J.  This  was  an  action  on  the  case  brought 
by  appellee  against  appeUant,  in  the  court  below,  to  recoYcr 
the  amount  of  a  check  upon  the  branch  bank  of  Lomsrille,  the 
property  of  the  appellee's  intestate,  to  the  use  of  said  intestate. 
Upon  the  trial  of  the  cause,  the  court,  at  the  instance  of  the 
appellee,  instructed  the  jury  that  they  were  at  liberfy  to  give 
interest  upon  the  appellee's  demand,  if  they  chose,  which  in- 
struction of  the  court  is  alleged  to  be  erroneous,  in  the  only 
error  assigned  by  the  appellant  in  this  court. 

In  England,  interest  was  allowed,  as  a  matter  of  course, 
upon  all  specific  sums,  the  claim  to  which  was  eTidenced  by  a 
writing  under  seal.  Upon  the  allowance  of  interest  in  cases 
where  the  sum  was  as  specific,  and  had  been  liquidated,  but 
evidenced  by  simple  contract,  there  was  a  great  diyersity  of 
opinion.  It  was  sometimes  allowed,  and  sometimes  disallowed. 
The  judges  differed  in  opinion,  and  it  was  given  or  refused, 
according  to  the  notion  of  the  judge  who  presided,  and  under 
whose  direction  the  jury  found.  But  this  diversity  of  judicial 
opinion  was  more  frequent  at  an  early  period  in  that  countzy 
than  it  has  been  in  modem  times;  when  they  were  governed 
more  by  their  senses  than  their  intellect;  when  they  were  more 
influenced  by  their  veneration  for  a  seal,  which  on  many  occa- 
sions they  carried  to  a  superstitious  length,  than  by  the  just 
reasons  upon  which  interest  should  or  should  not  be  allowed; 
when  interest  was  given  rather  as  an  homage  of  respect  to  the 
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mjBteriooflly  impressed  wax,  than  to  the  creditor  as  a  premiom 
for  his  forbearance.  Whether  the  anaeooontable  reyerence 
which  was  entertained  at  an  early  period  for  a  seal  resulted 
from  its  resemblance  in  figure  and  oonsistenoy  to  the  wafer  in 
the  eacharist,  is  now  a  matter  of  enrioos,  rather  than  nsefol, 
inquiry. 

The  commerce  of  that  conntzy,  as  it  advanced,  bxightened 
the  public  mind,  and  directed  it  from  the  seal,  and  its  repre- 
sentative scrawl,  to  principle,  as  the  true  criterion  of  decision. 
But  this  advance  to  principle  was,  as  nught  be  expected, 
gradual.  Bills  of  exchange  and  promissoxy  notes  asserted, 
timidly  at  first,  but  repeatedly,  and  with  various  success,  their 
claim  to  interest;  their  claim  was  at  length  fully  acknowledged, 
and  interest  allowed  them.  They  had  no  sooner  succeeded 
than,  it  would  seem,  they  conspired  with  the  sealed  instru- 
ments (by  which  they  had  been  so  long  overshadowed)  to 
conceal  the  true  principle  of  their  success,  and  assert  Uieir 
claim  upon  the  ground  of  their  being  written  evidences  of  debt 
By  this  conspiracy,  debts  by  parol  have  been  frequently  and 
unjustly  defrauded.  If  interest  be  a  liquidated  sum  allowed 
by  statute  for  the  forbearance  of  a  larger  liquidated  sum,  the 
former  deriving  its  specific  amount  from  the  liquidated  charac- 
ter of  the  latter,  and  the  defined  period  of  forbearance,  can 
there  be,  in  reason,  any  difference  between  the  claim  to  interest, 
for  the  forbearance  of  a  liquidated  sum,  for  a  given  period, 
evidenced  by  writing  under  seal,  and  the  like  claim,  for  a  like 
sum,  for  the  same  period,  as  evidenced  by  writing  not  under 
seal,  or  proved  by  parol?  If  a  man  should  lend  two  sums  of 
one  thousand  dollars  each,  the  one  to  A.  and  the  other  to  B., 
for  one  year;  from  A.  he  takes  a  bond  or  note  for  the  amount, 
from  B.  he  takes  his  word  only,  why,  in  reason,  should  he 
recover  from  A.  one  thousand  and  sixty  dollars,  and  from  B. 
only  one  thousand  dollars?  The  two  sums  were  of  equal  value; 
he  was  deprived  of  the  use  of  both  during  the  same  period;  he 
sustained  the  same  damage  in  each  case.  If  it  is  just  to  give 
the  sixty  dollars  in  the  one  case,  is  it  not  as  just  to  give  it  in 
the  other?  If  reason,  or  conscience,  or  feeling  be  consulted, 
the  answer  will  be  the  same,  that  it  is  right  in  both  cases  or  in 
neither. 

The  paper,  with  or  without  the  seal,  is  no  more  than  the  evi- 
dence of  the  amount  due;  evidence  is  only  used  to  produce 
conviction  upon  the  mind  of  the  existence  of  facts;  parol  evi- 
dence will  produce  the  same  conviction;  and  when  the  same 
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conviction  is  prodnced  the  result  shonld  be  the  same,  regardless 
of  the  character  of  the  eridence  by  which  it  was  produced.  I 
do  not  pay  you  money  because  you  have  my  bond  or  note  for  it, 
but  because  I  owe  it  to  you,  and  the  bond  or  note  is  not  the 
debt,  it  is  only  evidence  of  the  debt,  and  I  am  as  much  bound 
to  pay  if  I  owe  it,  if  you  have  not  my  bond  or  note,  as  if  you 
have;  and  I  am  as  much  benefited  as  you,  and  you  as  much 
injured  by  forbearance  in  the  one  case  as  in  the  other. 

The  true  principle  upon  which  the  juxy  may  or  may  not  find 
interest  upon  a  moneyed  claim  by  parol,  may  be  ascertained  by 
inquiring  whether  the  claim,  if  it  were  evidenced  by  a  specialiy, 
would  cany  interest.  If  it  would,  the  jury  may  and  ought  in 
conscience  to  allow  interest  It  is  only  upon  a  liquidated  sum, 
evidenced  by  writing,  that  interest  accrues  as  matter  of  law. 
Upon  every  such  sum  due  by  parol  the  jury  may  allow  interest. 
The  case  in  3  Bibb,  826,  827,  was  a  quantum  meruit  for  work 
and  labor,  in  which  interest  was  refused.  It  does  not  contra- 
vene the  principle  above  laid  down,  nor  does  the  common  case 
upon  a  merchant's  account;  they  are  both  unliquidated  claims; 
ascertained  and  liquidated  then  only  by  the  verdict  for  the  first 
time,  and  after  that  by  our  statute  the  interest  runs.  The  allow- 
ance of  interest  is  ^um/xwi^tn,  and  predicated  in  its  statutory 
creation  upon  the  principles  of  liquidation.  Its  calculation  aa 
matter  of  course  is,  to  be  sure,  confined  by  statute,  to  debts 
evidenced  by  writing,  but  there  is  no  statutoiy  inhibition  of  its 
allowance  hj  juries  upon  liquidated  daims  in  the  ohazaoter  of 
damages.  It  is  now  usually  allowed  in  all  such  cases;  2  Burr. 
1085. 

The  judgment  of  the  court  below  must  be  afbrned  with  ooata 
and  damages. 

8MDoittoiS!00Mfcv.  JWsel,  0  Am.  Dm.  188^ 
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ACKSOWLEDQMSST. 

Out  ov  JranDiOKiDV.— A  jiutioe  of  the  peaot  oHmot  do  an  oflkial  aol^  or 
fttmrittr  a  jndioiil  fnnotioii,  out  of  his  district^  and  thaNlora  an  adknofH,* 
wtgnmnt  hj  a  y%Ri6  eotwrfi  takon  in  ono  ooosty  boCoro  a  jiutioo  of  tba 
paaoo  of  another  ooonty,  where  the  Und  liei^  ia  Toid.  Share  y.  Andtt- 
•on,  421. 

AOnOK. 

Worn  Mdmr  Had  and  BnonysD.— To  anatain  an  aotion  lor  monegr  had  and 
leotiYed  lor  a  Inliire  of  oonaidenttSon,  there  most  be  a  total  failnre;  it  ia 
aoiaoiBoJCBt  that  the  plaintiff  g»Te  a  note  for  aiidh  oonaidentionirhioh 
he  never  paid.    Deoa  y.  JUaaon,  162: 

▲DULTEBT. 
See  BriDBira^?. 

ALIEN& 
See  OoHTnAon^  i. 

ABBTTBATION  AND  AWARD. 

L  AnBREAiOM  Mmr  Uhiti. — An  anthori^  givai  for  a  primte  poipoae  to 
a  Bwnher  of  peraona  is  Joints  and  must  be  striotly  pusiied.  Aooordin|^X> 
on  a  aabmtaiion  of  matters  to  the  arbitration  and  award  of  three  persona» 
for  private  oanaes,  all  the  arbitratom  most  oonoor  in  the  award.  PaUer- 
mm  y.  LeayiU,  9S. 

%  SuBMUHiON  lOB  PuBUC  PusFosi.— The  mle  ia  difforent,  howeyer,  where 
the  sabmission  is  of  a  pablio  nature.  In  aooh  ease,  the  power  maj  be 
oonsidered  Joint  and  seyersl,  and  a  majori^  may  perform  the  aot  dele- 
gated.   Id. 

X  CoviBAOT  MnoKD  IN  AwABD.-^An  award  is  oondoaiye  npon  all  the 
bote  sabmitted;  and  where  the  sabject  of  the  eabmisaion  is  a  parol  eon* 
tract,  sobh  oontract  is  merged  in  the  award  and  eztingoiahed.  OMty  ▼• 
Dson,  14a 

See  PABTNXB8BIP,  1. 

.     ABBEST  AKD  BAIL. 

L  Bail's  Bzobt  to  Abbk  Funoipal.— The  bail  may  airaet  the  prino^pal 
when  and  where  he  pleases,  and  if  neoeasary  may  break  open  the  doors 
of  the  principal's  house,  if  he  refuses  to  surrender  himself  after  notioe. 
JUad  y.  Com,  lia 
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2.  Idsm— Bbxakivo  nr  to  Abbk.— If  the  pmional  nfetj  of  tiw  ImuI  m 
threatened  by  the  principal  if  Attempt  to  arrest  him  ho  made,  tiie  boil 
moy  break  open  the  doora  withont  notioe  of  hia  coming  hnTiiig  been 
given.    Id, 

S.  UvXiAWViTL  Abbot  or  Fbdtoipal. — ^If  m  bail  break  and  enter  the  prin* 
coal's  hooae  in  m  manner  not  anthoriied  by  law,  in  an  aotion  d 
tiuBref or,  recoveiy  is  leetrioted  to  the  actual  damages  snslained.     Id. 

ASSAULT  AND  BATTERY. 

PBOfOOAXXOV  VOB  Abbauut. — ^In  an  aotion  for  assault  and  battery, 
cannot  be  given  in  eyidence  in  mitigation  of  damages^  vnless  H 
recent  and  immediate  as  to  uidnoe  the  prosomption  that  the 
was  oommitted  nnder  its  inilnence;  hence,  acts  and  dedarations  of  ^bm 
plaintiff  at »  different  time,  and  antecedent  hctB  not  fornuBg  pnrt  of  ^bm 
tnmsafltion,  are  not  admissible.    Lee  y.  YTooliqf,  S80l 


ATTOBNETS. 

1.  Bsnon  of  Powbb. — ^The  general  powers  d  an  attemoy  do  not 

with  the  issoance  of  the  exeontion  on  the  final  judgment;  he  mny  direo* 
the  leyy,  receiTe  the  amount  of  the  judgment^  and  give  sstisffaotion. 
BraeheU  ▼.  Norton,  179. 

%  FBAUDBABBiiroCiJJMVOBSBBTiov. --An  attorney  after  bavi^obfteiaBd 
final  judgment^  who  tries  fraudulently  to  prevent  the  ooUeofcion  of  the 
execution,  vioUtes  his  duty,  so  as  todeprive  him  of  his  daim for  Mrvioen 
in  procuring  such  judgment  and  execution.    Id, 

S.  Idul — ^If  an  attorney,  having  fraudulently  defeated  the  ooUeofcion  of  an 
execution  which  he  had  obtained,  and  having  omitted  to  give  any  in- 
formation of  this  fact  to  the  creditor,  be  requested  to  bringasuit  »g*™*fc 
the  sheriff  for  the  recovery  of  the  debt^  which,  by  resscn  of  tha  ^mij^mi^J^ 
act  of  sudh  attorney,  is  defeated,  he  can  recover  nothing  lor  hia  asrneen 

in  suoh  suit.    Id, 

SeeEviDXNCii;  t, 

BAILMSMTa 

LuBnirr  of  ^^-t-**  as  BiniinL — ^Wheat  was  delivered  to  a  mfller,  wpom 
an  agreement  that  he  should  return  a  given  quantiiy  of  floor  for  ao  nsaay 
bushels  of  wheat.  It  was  held  the  miller  was  liable  as  a  liailee,  and  wan 
not  a  purchaser;  and  therefore  if  the  wheat  be  destroyed  by  aooideBtal 
fire,  be  wiU  not  be  held  responsible;  and  this  notwithstanding  the  nillsr 
is  not  bound  to  return  flour  made  from  the  identical  wheat,  but  floor  of 
a  certain  quality.    Skmghter  v.  Oraea,  488L 

See  CBZMDrAL  Law,  7. 

OONFUCT  OF  LAW& 

L  1ml  FdBi,  Whxzt  GovxBirs.— Li  an  aotion  for  breach  of  owtiaiii^  tlia 
remedy  is  to  be  governed  by  the  fas  foH,  Aocordii^y,  neither  tlm 
statute  of  limitations  nor  a  discharge  under  the  insolvent  laws  of 
state,  is  available  as  a  defense  to  the  aotion  broufi^t  in  another 
Atwaier  v.  Townemd,  97. 

%  Lxz  Loci  Apflto. — ^A  claim  under  a  contract  for  services  made  in  j 

state,  must  be  detennined  by  the  laws  of  that  state.    Avdbttt  v.  iiTorton^ 
17a 
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&  Lawi  CkivsiMUiG  FnaONALTT.—The  sncoeanon  to  penoiud  estate  is  to  be 
gorvmed  by  the  laws  of  tbe  place  where  the  decedent  was  domiciled;  bat 
to  reooTer  any  part  thereof  it  is  proper  that  administration  be  granted  in 
the  plaoe  where  the  property  it  sitoated.    Embry  ▼.  Millar,  732. 

4.  Idsm — ^LsiTEBS  TssxAicnrcABT  WHXBB  Gbantzd. --Letters  testamentary 
shonld  be  granted  according  to  the  laws  of  the  place  where  the  estate  of 
the  decedent  was  sitoated  at  the  time  of  his  death.  Accordingly,  where 
goods  are  broogiht  from  one  oonntry  to  another,  the  administrator  ap- 
pointed in  tbe  former  may  act  in  the  latter.    TcL 

CONSPIRACY. 
See  CsDCXirAL  Law,  4. 

CONSTITUTIONAL  LAW.    ' 

1.  ViijmTr  or  BxxBoapicrnyE  Aors. — An  act  rendering  Tslid  to  all  intents 
sod  porposes,  all  marriages  previoasly  celebrated  in  the  state  by  an  or- 
dained minister,  qualified  and  empowered  to  celebrate  them  according  to 
the  farms  and  usages  of  any  religions  society,  is  not  void  as  repugnant 
to  the  oonstitntion  of  the  United  States.     Ooshen  v.  Stonington,  121. 

%  Idxk. — Soch  act  is  not  void  because  it  may  impair  Tested  rights,  and 
although  it  may  affect  the  rights  of  individuals,  the  judioiaiy  have  no 
sothority  to  declare  it  void  if  it  be  just  and  reasonable,  and  conducive 
to  the  public  good.    Id. 

&  Act  RwTiAROinq  JuBiBDionoN— Tbialbt  Jubt.— Astatntoenlaigingthe 
Jurisdiction  of  justices  of  the  peace  is  not  repugnant  to  the  oonstitotion 
as  impairing  the  right  of  trial  by  jury.     Been  v.  Been,  186. 

i.  RnBOononTS  Act  Vaub.— An  act  authorizing  the  recovery  of  certain 
mon^  in  the  hands  of  commiaaioners  is  not  an  act  dissolving  a  contract^ 
without  the  consent  of  parties.    8mUh  v.  Merehand,  4dS. 

&  Bzanm  Cohisbbxho  JmusDionoir. — An  act  giving  the  recorder  of  an 
ineorporated  dty  jurisdiction  of  certain  misdemeanors  and  dvil  oausea 
within  the  city  is  oonstitutionaL    State  v.  Heifnd,  501. 

6L  Sxatutx  iNGaJBASZNO  JuBJCBDicnoiT. — ^An  act  of  the  legialature  increasing 
the  jurisdiction  of  the  justices  of  the  peace,  and  giving  them  exclusive 
original  jurisdiction  of  all  debts  not  exceeding  a  stated  amount,  is  oonsti- 
totionaL    Head  v.  H^gkee,  *14^ 

CONTRACTS. 

L  Failiibb  or  Conbidxration  as  Dxtbubi. — ^In  an  aotion  on  a  promissory 
note  for  the  purehase-money  of  land  conveyed  with  covenants  of  seisin 
and  warranty,  failure  of  title^  or  want  of  title  in  the  grantor,  is  no  defense. 
Lkyd  V.  JeweUy  7S. 

2L  Idkm. — And  where  the  deed  contained  a  condition  that  upon  breach  of  any 
covenant  therein,  the  damagea  might  be  paid  in  oash  to  the  amount  re- 
ceived in  money,  and  the  residue  by  surrendering  such  notes  given  for 
the  purchase-money  as  remained  unpaid,  in  an  action  on  one  of  the  notes, 
some  of  them  having  been  paid,  it  waa  held  that  the  defendant  could  not 
show  a  breach  of  the  covenant  of  seisin  for  part  of  the  land,  to  the  value 
of  the  note.    Id. 

S>  SuppOBTiNa  PAurxBr-IxPLiED  Cohtbaot. — ^Where  the  pUuntifis  fur- 
nished supplies  to  a  pauper  of  the  town  of  the  defendants^  but  residing 
Am.  Dbo.  Vol.  X— 18 
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with  the  pUmti£B^  a9$umptU  wOl  lie  withont  pfoof  of  en  eetael  reqiiee^ 
or  ezpraes  pvomiae,  the  pleintiflii  beiiigoompelled  hj  law  to  make  thead* 
▼anoementi.    Oothen  ▼.  8Umi»gUm^  121. 

i.  With  Alon  Bkxmt. — ^It  it  not  tinlawfii],  duxiiig  a  war»  to  dieehaige  a 
oontraot  with  an  aliaa  enemy  for  the  deliveiy  of  specific  artidea^  aelma- 
ber,  where  the  oontraot  was  made  before  the  war,  and  such  slien  enemy 
has  an  agent,  resident  in  the  oonntry,  to  reoeiTe  the  artioles.  Bitekamam 
y.  Ctary,  200. 

fib  In  Violation  or  Law. — ^A  contract  foonded  on  an  act  forbidden  by  atat- 
nte,  under  penalty*  i>  yM,  aithongh  not  ea[pcenly  declared  to  beao^  and 
no  action  lies  to  enforce  it.     WUmm  ▼.  ^fi^pencer,  49L 

C  TmfORATi  CtoNHTDMRATiON.— An  execated  contrsct^  foonded  on  an  immotnl 
consideration,  is  binding  on  the  parties  at  common  law.  Dmkm  y.  ISmg^ 
£8^638. 

7.  DiFBNBENT  OoYSNANTB. — ^As  a  general  role,  where  one  party  is  nnaUe  ta 
perform  his  psrt  of  the  contract,  he  is  not  entitled  to  perf onnsnoe  hj 
the  other  party.  Bat  if  one  has  performed  a  yalnable  part  of  the 
tracts  and  without  any  fault  in  him  is  unaUe  to  perform  the 
such  case  might  form  an  exception.    JohnaUm  y.  MUekdl^  727. 

See  CkutPOB^TiONB,  1;  Ezioutobb,  4;  Intavot,  1;  Salb^  2;  SPBomo 

VOBVANGS. 

GONTBIBUnON. 

In  Kquitt.— When  an  obligation  or  duty  rests  upon  seyeral  persons^  egmaM 
jure,  and  to  be  borne  equally  by  them,  and  one  of  them  ii  compelled  to 
pay  a  judgment  obtained  against  him  for  non-perfnmanoe  thereof  he  ia 
entitled  to  contribution  from  the  others  in  equity,  if  there  has  been  no 
fraud  or  voluntary  wrong  in  such  failure  to  perform,  but  he  must  show 
that  he  is  innocent  of  such  fraud  or  wrong.  Accordingly,  one  tobacco 
inspector  may  claim  contribntion  from  a  co-inspector,  after  haying  paid 
a  judgment  obtained  against  him  for  non-ddiyery  of  tobacco,  upon  show* 
ing  that  the  claim  does  not  arise  exmofe^^cto,  but  not  otherwise.  7%eiDaU 
y.  Jones,  6S8. 

OOBFOBATION& 

X  Obabtib  a  Oontbaot.— a  statute  granting  corporate  powers  is  inopemtiyo 
till  it  is  accepted,  but  after  acceptance^  it  becomes  a  contract  Lmeoi^ 
Bank  y,  Biehardaon,  Si. 

!SL  RsviyAL  or  Oobpobation. — ^After  the  expiration  of  the  charter  of  a  bank- 
ing company,  it  may  be  reyived  in  all  its  original  force  by  a  subsequent 
statute,  which  will  merely  reriye  the  former  corporation,  and  will  not 
create  it  anew.    Id, 

X  AionoNS  Against — SrooKHOLmn's  TifAwn.TTT.~In  an  action  against  a 
town  or  other  gwui  corporation,  haying  no  corporate  fund,  the  members 
of  such  corporation  are  parties,  because  their  property  may  be  taken  to 
pay  the  debt;  but  if  the  action  is  against  a  bank  or  other  private  corpo- 
ration, only  the  corporate  property  can  be  seized  and  sold,  and  a  stock- 
holder, not  being  personally  liable,  ii  not  a  party  to  the  action.  Adam§» 
y.  Wiscasset  Bank,  Sa 

4.  What  is  a  Charttablb  Gobpobation. — ^A  corporation  having  for  ita  sole 
object  the  education  and  instruction  of  the  deaf  and  dumb^  supporting 
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«Bd  iiuirucUug  indigent  penoni  of  that  chun  gntnitoiuly,  and  reottriBf 
ft  peonniaryoompeimtion  horn  papils  ftUe  to  make  it;  deriTingitauMane 
of  diapeDsing  oharity  from  the  dopatJona  of  indiTidoala  and  of  tlie  pnblifl^ 
and  afvplying  its  fanda  ezohiaiTelj  to  the  genefal  object  of  the  inatita* 

S»  DmnnroB  Ck)aHn>»Bin  PnaQKALrT.—DiTidenda  decUred  after  the  death 
of  a  afeookholder  in  a  tampike  company,  of  the  toiUa  ooUeoted  beforo  the 
aiookholder'a  deoeaae^  aie  peraonal  eatate,  and  do  not  paaa  to  the  heir. 
FFeOef  ▼.  Ccwlu,  110. 

C  AoonTAiroB  OF  BnuBXB  BT. — Streeta  laid  out  by  a  town  proprietor  do  not 
beoome  aooh  nnleaa  aanotioned  by  the  oarporation  or  ita  dnly  anthoriaad 
oflioen.     Underwood  y.  Sk^fveaani^  21& 

7*  ^vaxESjaaL  or  Cobpq&atx  Biorxb.^>A  corporation  may  be  diaaolved  by  a 
anrrender  of  ita  corporate  rights  And  if  a  cozporaiion  aoffer  acta  to  be 
done  which  deatroy  the  end  and  object  for  which  it  waa  inatitoted,  it  ia 
bqfoiTalent  to  a  anrrender  of  ita  rij^ta.    Site  ▼.  Bloom^  27S. 

ft  iSBft— SiocxHOLDxna*  Ikdividual  LiABUjrr.^Piinnant  to  the  act  to 
eatabliah  oorporationa  for  mannfactoring  pozpbaea,  the  defendanti^  in 
December,  1814,  became  a  corporation,  to  expire  in  twenty  yeaia.  Snb- 
aeqnent  to  December,  1817,  there  waa  no  meeting  of  the  tmateea,  nor 
any  boaineaa  done  by  the  corporation;  and  in  Febroary,  1818,  the  prop- 
er^ of  the  corporation,  real  and  penonal,  waa  aold  at  aherifiTa  aale.  It 
waa  held,  in  an  action  brought  in  April,  1819,  by  a  creditor  <^  the  corpor»- 
tion,  against  the  atockholdera,  to  ohaige  them  individaally  for  the  debt 
of  the  corporation,  in  proportion  to  their  relAtiye  aharea  of  stock,  that 
tb^  were  liable,  the  corporation  having  been  dissolyed  by  reason  of  ita 
oaaaing  to  act  aa  snch,  and  by  reaaon  of  the  sale  of  all  ita  property.    Id, 

flL  BnoLvnoN  Psrmittino  Stocsboldxr  to  Fobvbit  Stoox.— ^A  reaolntion 
of  a  corporation,  permitting  the  stockholders,  on  payment  of  thirty  per 
oentb  on  their  shares,  to  forfeit  their  stock,  is  void  aa  against  creditors. 
Where  a  creditor,  who  waa  a  trostee  of  the  corporation,  openly  protested 
against  sach  a  resolution,  thongh  he  accepted  money  raiaed  thereby,  and 
waa  preaent  at  a  aabaeqnent  meetin|^  and  aasented  to  the  application  of 
the  money,  it  waa  held  that  such  acta  did  not  amoont  to  a  ratification  of 
the  resolution.    Id. 

IQl  BiffiiAaiNo  SrocgHOLDKBS  iBOM  FPTunn  AMwmnam.—A  resolntjondia* 
charging  from  future  aaseasmenta  any  stockholder  paying  fifty  per  cent, 
on  hie  shares,  is  valid  aa  to  consenting  creditors,  and  will  protect  anoh 
stoakholdeia  aa  complied  with  ita  terma  before  the  diasolntioii  of  the 
corporation.    Id» 

00BF0BATI0K8— MUNICIPAL. 
See  P&nroiPAL  axb  Aosmt,  S» 

cosxa 

AuAWKD.^When  a  bill  is  filed  for  the  payment  of  a  l^gB0y»  and  the  dafnd- 
ant  haa  no  right  to  resist  its  payment,  he  will  be  liable  for  ooata.  Oim 
▼.  FUeher,  310. 

(X>VKNANT8. 
L  DnBVDKirr  and  Indspbrdkht.— Where  partiea  enter  into  an  agreement 
for  the  sale  and  purchase  of  land  at  a  future  day,  the  purohaaer  to  pay 
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ctrtein  initnllmente  hdan  tbsfc  day»  and  on  that  daytbaaalkr  toesMnU 
a  deed  of  oonveyanoe,  and  the  purohaaer  to  pay  aaoiher  iiwtaJ1iwit»  and 
tiw  halanoe  to  be  paid  at  stated  perioda,  and  for  the  pertvmaaoe  of 
which  itipolatiooa  the  partifla  hind  themaelTea  in  a  huige  aom,  it  wma 
hildy  ZQ  an  aotioa  to  zeoorer  thia  penalty,  that  the  oorenanta  ci  the  par- 
ohaaer  relatixig  to  the  installmenta  to  be  paid  before  the  day  for  oonvey- 
anoe,  were  independent,  on  which  reoovery  oonld  be  had  without  alleging 
perfonnanoe,  but  that  aa  to  the  inatallmenta  to  be  paid  on  the  day  for 
oonTeyanoe^  aa  well  aa  to  the  sabaeqaent  inataUmenta,  the  oorenanta 
were  dependent,  and  perfonnanoe,  or  offBr  of  perfomianoe,  a  condition 
preoedent  to  the  aeller'a  zi^t  oi  reoovery.    Beim  y.  ^Iioa^er,  9L 

&  Aois  TO  BB  DONB  Sdcui/eaitboublt. — ^Whore  acta  are  to  be  done  aimnlta- 
neoualy,  neither  party  to  the  covenant  can  recover  withoot  showing  a. 
perfonnanoe  or  an  offor  to  perform  on  hia  part.    Id. 

S.  Rnnaow  of  Oovbtaiit  cm  Snsnr.^-An  admimatrator,  imder  an  otder  of 
aale,  gave  a  deed,  and  covenanted  that  at  the  time  he  waa  well  aeiaed  in 
lee-aimiile,  and  had  a  good  ri^t  to  aelL  The  premiaea  were  parcel  d  a. 
finn  owned  and  held  in  common  by  the  heira  of  the  inteatate^  and  oth- 
ers, in  nneqnal  proportiona»  and  the  deed  purported  to  convey  by  metea 
and  boonda  a  part  of  the  estate  held  in  common.  It  waa  held  that  no 
title  paasnd,  the  grantor  being  capable  of  conveying  only  an  undivided 
part  of  the  whole;  and  therefore  the  oovenanta  were  broken  immediately 
on  the  execntion  of  the  deed.  To  eonstitnte  a  bseaoh  of  a  covenant  of 
askin,  an  eviction  in  not  necessary.    MUekeU  ▼.  ffamn,  109l 

4  OovmKAjns  ts  D»g>  PiaFLAOM  Pahol  PBOMmiB,— Parol  lepmaontationa  at 
the  time  of  eaEeontion  are  mecged  in  a  warranty  against  incombranos^ 
and  cannot  be  ahown  in  an  action  for  the  purahsae  money,  where  they 
are  not  alleged  aa  proof  of  frand.    Share  v.  Anderwn,  421. 

&  Bvioiiov  TO  SHOW  BBaiLaB.^-To  entitle  the  vendee  to  relief  against  tho 
payment  of  the  porohase^mon^,  on  the  groond  of  inoombcanoea,  an  act- 
ual eviction  at  law  need  not  be  ahown.    Id. 

6b  Bbsaoh  BifOKa  EvronoH. — ^Where  a  grantor  conveyed  certain  land  in  fee, 
and  covenanted  "to  warrant  and  forever  defend  the  premises  to  thn 
grantee^  hia  heira,  etc.,  against  every  person  whomsoever  lawfully  claim* 
ing,  or  to  daim,  the  aame,  or  any  part  thereof  it  waa  held  that  th* 
grantee  oould  inaintain  an  aotion  for  a  breach  of  covenant  before  evic- 
tion, by  showing  a  parsmoont  title  in  a  third  psnon.  Jfodbflifv.  OUZtaj^ 
586. 

7.  Spbcoal  Oovsvabt  of  WaBmainT.— Thsra  is  a  distinetion  between  the 
general  oovenant  of  warranty  against  aU  persons,  and  a  particular  cov- 
enant against  the  acta  of  peraona  therein  named.  In  the  aeoond  caae  aa 
illegd  or  tortious  eviction  by  such  persons  is  a  breach  of  the  eovenanlL. 
Pedton  V.  Kennedy^  74ii 

See  Dajcaobs,  4;  PuuDnroo^  ?• 

CBIMINAL  OONVEBSATION. 

1.  F^tiOB  UHCHiaTrrr  ot  Wife.— In  an  action  for  criminal  convemtun,  the 
defendant  may  give  in  evidence  facta  showing  previous  unchastity  in  the 
wife.     Torre  v.  Summers,  6fl7. 

2  Idsm— Pabtiokps  Crdonis  as  WmnESS.— Want  of  ehaatity  in  the  wife 
prior  to  her  seduction  by  the  defendant  in  an  action  lor  criminal  oonver- 
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mImh,  maybe  proved  bj  one  who  hM  had  oriiniiial  intaooone  withhor, 
if  the  witnaaa  do  not  objaot    Id. 
X  DiLKAOSB  lOB.— -In  an  aotion  for  criminal  oouTemftion,  the  damagM  are 
in  the  diaoretion  of  the  Jozy,  and  the  verdiol  willnolbe  ■etaddebeeanae 
they  aze  ezoearire.    Id* 

OBDOKALLAW. 

L  iBBiomaT— SuLiiro  LomBT  TiOKna.— A  ooont  in  an  indiotment 
ehacging  the  defendant  with  aelling  a  lottery  ticket  or  tioketa  in  a  lottery 
not  anthoriced  by  the  lawa  of  the  oonmionwealth,  is  bed  for  generality; 
the  name  of  the  lottery  and  the  nnmber  ol  tioketa  ahould  be  specified. 
Bat  a  ooont  for  conspiring  to  aell  a  lottery  tioket  or  tioketa  inalotteiy 
not  anthorijEed  by  the  oommonwealth  is  good.  CommcmweaUh  v.  OU^ 
lupU,  475. 

%  Idsk — ^Distinct  Qmorais  in.— The  joining  of  several  distinet  oflEanaes  of 
the  same  nstare  in  the  same  indictment,  whether  in  misdemeanor  or 
felony,  cannot  be  objected  to  on  deranrrer  or  in  arrest  of  judgment;  bat 
the  coort  may  compel  the  proeeoator  to  elect  in  felony  on  what  charge 
he  would  proceed.  Id. 

X  iDsif— CHAsaiNO  DnrFVBXNT  Pbhsonb. — Several  persons  may  be  charged 
in  the  same  indiotment  for  the  same  act,  when  it  admits  of  the  agenoy 
of  severaL  So^  also^  several  persons  may  be  charged  in  the  same  indict- 
ment, in  different  connts,  for  different  offenses,  thoagh  the  coort  may 
qoash  each  indictment.  Id.  « 

4b  Owwxmm,  whkbb  Punishable — ^A  conspirator  may  be  convicted  in  the 
place  where  the  overt  act  is  done,  in  porsoance  of  each  conspiracy;  and 
one  who  has  procozed  a  misdemeanor  to  be  committed,  ia  goilty  in  the 
plaee  where  it  is  committed.  Id. 

.X  VABiaNGB  nr  Indickmxnt.— The  variance  in  spelling  a  name  on  a  lotteiy 
ticket^  for  the  selling  of  which  indictment  is  fonnd,  is  fatal  Id. 

4.  CojiviurioN  OF  Aocnsso&T  or  Felony. — ^Where  one  is  charged  as  aooea* 
scry  to  a  felony  committed  by  several  persons,  some  of  whom  are  not 
prooeded  against  to  conviction  or  oatlawzy,  he  may  be  arraigned  and 
tried  as  accessory  to  sach  as  have  been  convicted;  bat  if  he  be  tried, 
convieted,  and  sentenced  as  accessory  to  all,  withoat  his  consent,  it  is 
error.    Sioop§  v.  ConmumwedUh,  482. 

7.  Laboint  bt  Biniira. — ^Larceny  may  be  committed  of  goods  obtained 
from  the  owner  hy  deliTcry,  if  it  be  done  animo/urandL  State  ▼•  Oor* 
num,  570. 

4.  Pbbjvbt  —  Matkrialitt  oy  TmsMONT.— To  constitate  perjozy,  the 
matters  sworn  to  mast  be  material  to  the  issae;  and  althoagh  the  partio* 
alar  fact  aa  to  which  the  witneos  is  alleged  to  have  sworn  falsely  need 
not  be  material  per  m,  it  mast  have  a  direct  and  immediate  connection 
with  some  material  fact,  so  aa  to  give  wei^t  to  the  teetimony.  State  v. 
HaUaway,  68a 

9.  Iniii.— Where  a  witneos  swore  to  a  particnlar  fact  whioh  waa  material, 
and  that  he  was  present  when  it  oocazred,  and  afterwards,  when  asked 
where  he  lived  at  the  time^  testified  that  he  lived  near  the  parties^  whioh 
waa  proved  to  be  false,  it  waa  held  that  thia  was  too  remote  from  the 
issae  to  constitate  perjury.    Id. 
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lOl  Ckanraajcnvit  Pbuencx  nr  Cbdonal  OvnoraB.— Where  a  panon  m 
proved  to  have  been  JUMOoiated  with  a  miinber  of  oihfin  for  the  eommie- 
■um  of  a  orime,  althoagh  he  ie  abaeat  when  it  ii  oommittedt  he  is  to  be* 
deemed  ooofltniotiyely  preaeDt»  and  is  therefore  goilty.  Siaie  t.  JTiqp- 
ward^  604. 

11.  FoBM  OF  Indiotmkrt  lOK  BiOT. — ^Where,  on  indictment  for  lioi  against 
the  defendant  and  two  others  named,  with  "diyerB  other  perMoa,  to  wit» 
to  the  number  of  five,"  withoat  alleging  that  the  five  others  were  var 
known,  or  setting  out  their  names»  and  the  grand  Jury  foond  m  true  bilk 
only  agslnst  the  defendantand  one  other,  to  wfaiohthe  defendant  pleaded 
gnilty,  jndgment  must  be  arrested.    State  r.  MeDtmald,  69L 

DAMAOSa. 

L  Dakaoxs  job  Briaoh  of  Pubuo  Dutt*— An  xndividnal  oannot  "»^-fe^i«> 
an  action  against  an  officer  or  other  person  for  damagea  acianig  from  ar 
breadh  of  daty  to  the  public,  without  ahowing  aome  apeoial  and  peooliar 
injury  to  himaell    Butler  v.  Kent,  219. 

t.  PuLLDDra  Sfbqial  Daxaobb.— In  oaaea  of  tort»  the  apedal  i^irniagw  anad 
for  must  be  the  legal  and  neoeaaary  oonaequenoe  of  the  aUsged  wroogfnl 
act^  and  muat  be  particularly  atated.    Id» 

t,  AcnoNS  AaAorar  Makaoxrs  or  LomBY.—One  who  has  porohaaed 
tickets  in  a  lottery  to  sell  again  cannot  maintain  an  action  against  the 
managers  of  such  lottery  for  their  carelea%  negligent  and  improper  con- 
duct of  the  aame,  whereby  public  confidence  in  the  lottery  waa  impaired, 
ao  that  a  large  number  of  the  pbintifTa  tickets  remained  nnaold  and 
drew  blanka.    Id, 

4  Dakao»  on  BvzonoN.— On  eviction  by  a  paramount  title,  the  damagea 
are  the  purohaae-money  and  intereat.  There  may  be  oaaea^  however, 
where  the  rente  and  profita,  in  the  meantime^  will  take  away  the  daiot 
of  the  party  to  intereat.    Band  v.  QuatUebcium,  702: 

6w  BsDUonoK  FBOM  PuBGHAsa-MONXT.— Where  the  object  of  a  pnrnhaae  ha» 
been  actually  defeated,  by  reaaon  of  a  particular  tract  of  land  being  laaa 
than  waa  eatimated,  there  abould  be  a  deduction  from  the  pnmhaae 
money;  and  if  a  groea  aum  ia  paid  without  aetting  a  apedfio  value  on  any 
particular  tract,  then  the  deduction  ahould  be  in  proportion  to  ita  rela- 
tive value  and  importance,  when  taken  in  connection  with  the  whol«» 
Id. 

fiw  OovJXGTOBAL  Loss  NOT  CoKSiDiAuED. — ^A  Conjectural  kaa  whieh  may  or 
may  not  be  auatained  by  reducing  the  profita  of  a  miU  cannot  be  taken 
Into  considaration.    Id, 

See  Abbbbi^  3;  Bxboutobs,  1;  Tbb8PAII8»  I^ 

DEEDS. 

1.  Bobkbngb  to  Plav  ts  Debd. — ^When  a  grant  or  deed  refers  to  a  oertaift 
plan,  Bueh  plan  becomee,  by  legal  construction,  a  part  of  the  deed,  and 
Is  not  explainable  by  eztraneoua  evidence  any  further  than  it  would  be^ 
if  actually  inaerted  in  the  deed.    KemAec  Purekam  v.  Tffam^,  Oa 

IL  Plah  Govxbks  Estabusrbd  LiNBSk  Whbn. — ^The  prqprietore  of  a  trad 
of  land  had  a  map  made  of  part  of  it^  to  be  of  a  certain  width,  east  and 
weat^  though  the  comers  on  the  west  side  were  not  established,  and 


TSDML.  775 

« 

wtkmnxdB  had  a  mamy  made  ol  another  oootigaoiw  portion,  when  the' 
•arreyor  marked  ofvt  a  line  as  the  west  hoondary  of  the  first  surTey, 
putting  it  farther  west  than  oijginally  intended,  it  was  held  that  pnr- 
ohiSfflTS  of  lots,  inolnded  in  the  first  plan  and  referring  to  snoh  plaii« 
mnst  he  governed  by  it^  and  oonld  not  take  to  the  line  thns  estahlisheda 
Id. 

H  OonxDXBAiioy  of  Dna>  to  WiFB.~Where  a  wife  had,  at  her  marxiage^ 
a  laige  real  and  pefsonal  estate,  which  she  allowed  her  hnshand  to  dispose 
oit  npon  his  promise  to  settle  npon  her  other  property  of  eqnal  Tslne^ 
and  after  he  had  partly  oomplied  with  his  promise,  a  sepazstion  having 
been  agreed  npon,  he  made  a  deed  for  her  benefit^  the  oondderation  off 
idtioh  was  the  ezoess  of  her  property  so  disposed  of  by  the  husband  over 
that  settled  upon  her,  together  with  her  release  of  all  right  of  dower  in 
his  remaining  property,  and  of  aU  claim  for  future  support^  it  was  held 
that  the  deed  waa  valid  as  against  creditors.     Harvey  y,  Alexander,  51fiL 

4  XJkkbooboid  DnD. — ^A  deed  not  recorded  within  the  time  prescribed  by 
■tatate  is  void  as  against  oreditors;  and  for  the  purpose  of  deteimining 
whether  it  has  been  duly  reoorded,  it  will  be  presomed  to  have  been  de- 
livered at  its  date,  unleas  the  contrary  appears  by  the  record.    Id. 

DIVOBCE. 

JUiAoanoN  OF  ADUi/TEBT.-^It  is  sof3oient  in  a  bill  for  divorce,  for  adoltery, 
to  charge  the  offense  as  having  been  conmiitted  with  one  or  more  persona 
unknown  to  the  plaintiff.     Oermond  v.  Germond,  886. 

DOWER. 

L  Ijt  fliFARATB  Traokel — ^Whore  the  husband  conveys  to  two  in  severalty 
and  dies  thereafter,  the  widow  should  have  dower,  assigned  oat  ol  each 
distinct  parcel  of  land;  and  likewise  if  he  conveys  to  one,  and  the  latter 
convey  in  separate  parcels  to  severaL    Fotdkk  v.  Oooding,  25. 

t.  On  AiJENATioir. — In  case  of  alienation  by  the  husband,  the  widow*s  dower 
is  to  be  estimated  according  to  the  value  of  the  land  at  the  time  ol 
alienation,    ffale  v.  James,  328. 

H  Tun  OF  ALZSNAXioir. — ^The  husband  mortgaged  land  without  his  wile 
joinings  and  continued  in  possession,  and  then  released  the  equity  ol  re- 
demption to  the  mortgagee.  The  time  of  the  release  was  held  to  be  the 
period  of  alienation,  when  the  value  was  to  be  taken  without  regard  to 
any  subsequent  improvements  made  by  the  purchaser.    Id. 

4  Gaioulation  of  AvirtnTT  in  lxbu  of. — ^Where  it  is  agreed  that  a  yearly 
som  shall  be  allowed  a  widow  instead  of  having  dower  assigned  to  her 
aocording  to  law,  the  interest  of  one  third  of  the  value  of  the  premises^ 
at  the  time  of  alienation,  is  the  proper  measure  of  the  annuity;  subject^ 
however,  to  a  reasonable  deduction  as  a  compensation  to  the  tenant  on 
account  of  necessary  repairs  and  the  risk  of  loss  by  fire,  where  a  house 
and  buildings  copstitnte  the  principal  part  of  the  property.    Id. 

&  Buonov  OF  Widow  Evidjmojm)  bt  Suit. — ^Where  a  widow  Joins  as 
executor  in  a  suit  tor  the  purohase^money  for  land  conveyed  by  a  deed 
which  she  had  defectively  acknowledged,  the  invalidity  of  the  deed  is 
no  bar  to  a  recovery;  for  by  suing  she  makes  her  election,  and  a  recovery 
will  bar  her  right  to  dower.    Share  v.  Andereon,  421. 
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t.  ]jr  Goal  Lahm.— ^11  U  no*  wMto  for  a  tanaiit  m  dofww  of  ooil  lands  t» 
like  ooal  to  aoj  extant  frimi  a  mme  aliQady  openody  or  toafaik  iMir  ahafta 
into  tiie  nme  Tnns,  or  to  poietnte  tfaroo^  a  aeam  already  opaaad  and 
dig  into  one  Ijingnnder  itb    Oromeh  ▼.  Pwyeor,  088. 

EJECTMENT. 

Rmovsrt  Sly  VOB  MQiirT.---*After  a  plaintiff  has  obtained  judgment  in  ejaot-> 
ment  for  a  moiety  of  the  land,  he  may  soitain  a  new  ^{eetaaent  for  tbe 
wholes  against  the  lame  parties,  without  taking 
HMana  to  enforoe  the  former  Judgment.    Mamhlet  r,  IVyms  444. 

SeeBvxDSMG^  SSL 

ELECTION. 
See  DowsB,  6, 

ESTOPPEL. 

L  Br  JuiMiMSirr.— To  oonstitnto  an  estoppel  by  a  fonner  Jndgment»  tke 
else  point  whidh  is  to  oreata  the  estoppel  must  have  been  pot  in 
end  appear  from  the  reoosd  to  have  been  decided.  Conseqnently  it  is 
not  an  eetoppel  of  the  plaintiff's  title,  to  prodnoe  a  jadgment  rsnderedin 
a  prior  action  of  disseisin  between  the  partiee  on  the  issne  of  mil  rfingisia, 
it  not  appearing  that  the  question  ol  title  was  involved  in  that 
Smith  V.  Sherwood,  14a. 

t.  EQinTABLB  EBTomL.— Where  one  who  has  the  Isgal  title  to  lend 
quiesoes  in  ito  sale  by  a  person  under  a  claim  of  title,  and,  moreover,  ad- 
visas  and  enooorages  the  parties  to  carry  out  such  aale,  he  will  be  estop- 
ped from  asserting  his  titie  against  the  pnrchaaer.    Siom  v.  Barker,  3X<fL 

H  iGiroRAHOB  07  Law. — Iguorsnoe  of  the  law,  witii  a  full  knowledge  of  tbe 
laota,  cannot  generally  be  set  up  as  a  defense;  nor  will  it  protect  a  party 
ftom  the  operation  of  the  rule  in  equity,  n^en  the  cixoumstanoee  wonld 
otherwise  create  an  equitable  bar  te  the  legal  titie.    Id. 

4b  Adkibbiok  bt  Mistakx.— Where,  in  a  dispute  concerning  boundaries^  osie 
of  the  parties  admits,  and  yields  to  the  cUum  of  the  other  thras^ 
mistake,  and  without  consideration,  he  will  not  be  estopped  from 
ing  his  rights  upon  discovering  the  mistake;  and  generally  no 
ment,  misrepresentation,  or  ne^^genos^  will  work  sn  eafa^ppsl  ol  osm'o 
right»  unless  it  be  fraudulent,  and  another  is  thereby  indnoed  to  past 
with  something  of  value.    Stuart  v.  Luddiiigtom,  560. 

See  PBnrdFAL  arb  Aosht,  2. 

EYIDENGK 

1.  As  TO  SAHirr.*— To  prove  the  sanity  of  a  party  at  the  time  el  has  makiag 
a  contFaoti  evidence  of  the  state  of  his  mind  bslors,  at  and  aftsr  sack 
time,  is  adnussible.  And  evidence  of  acts  of  such  party  sabseqasBt  to 
the  contraot  which  tend  to  prove  hie  recognition  theieo(  ahonid  be  ad> 
mitted  as  condneing  to  prove  his  sanity  at  the  time  when  the  eoaliaet 
was  made.    Gramt  v.  Tkompmm,  llS. 

%  OlPxaxcMS  AS  TO  Sahxtt.— The  mere  opiniaBsolwitneosssrelstiva  tothe 
sanity  of  a  party  are  inadmiasihle,  yet  when  taken  in  eoaneelasn  witii 
the  facto  on  which  founded,  they  are  *^Tn*^yr.     /d. 
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|L  Wksk  BriDEircB  of  Fraud  iNADnisazBUL—Iii  an  actkni  on  a  mmntf 
on  the  sale  of  a  ehatfcal,  where  there  lanoenhetantiTe  aUegatienof  fraqd, 
eridenoe  of  iraad  ia  inadnuMiUe.    Dean  t.  Mammj  162. 

4b  F6SX10V  LA.W8. — Fofeign  laws  oannot  be  notioed  judieiaUy,  Init  must  be 
proved  ae  faete;  and  in  thia  respect  the  laws  of  tiie  respeotiye  slates  of 
the  Union  are  considered  forsign.    BraektU  v.  Norton,  17d. 

Ii  Fltoov  OF  HA2r]>WBiTivo.~The  handwriting  of  a  party  may  be  proved  by 
a  witMSB*  who,  in  the  course  of  dealing  has  received  notes  of  the  party* 
whioh  have  been  paid  npon  presentation,  and  wIks  from  knowledge  thus 
obtained,  swears  that  he  belicTes  the  signature  in  dispnte  to  be  that  of 
the  party.    Johnton  v.  Daveme,  19& 

t.  ArroJurxT  am  Wuvkss.— An  attorney  or  counsel  may  testify  to  a  odl- 
lateral  foot  which  he  haa.  ascertained,  without  being  intrusted  with  it  by 
his  olient;  as,  for  instanoe,  to  the  handwriting  of  his  client,  though  he  be* 
eame  acquainted  with  it  after  the  suit  commenced,  but  not  by  communi* 
cation  with  the  client.    Id, 

T.  Fboof  of  Adultibt.— Where  an  issue  was  diieoted  to  try  the  fsot»  on 
the  allegation  **  that  the  defendant  had  committed  adulteiy  with  one  W. 
C.  F.,  on  or  about  the  first  day  of  April,  1816^  in  B.  county,**  the  evi* 
denoe  must  be  confined  to  the  specific  charge  put  in  issue;  end  evidence 
oannot  be  given  of  adultery  committed  with  any  other  person  than  the 
one  named;  although  the  ohargee  in  the  bill  are  general,  that  the  dsiend- 
ant  had  "committed  adulte^  at  divers  times,  with  W.  C.  F.  snd  oihsi% 
to  the  plaintiff  unknown."    Oermond  v.  Oermond,  835. 

t.  BvnxDrox  not  to  ths  lasux.— Where  evidence  was  given  at  the  trial  of 
adultery  oonmiitted  by  the  defendant  with  other  persons  besides  W.  C. 
F.,  the  verdict  was  set  aside,  and  a  new  trial  awarded,  with  leave  to  the 
pUtwtiff  to  amend  the  feigned  issue.    Id. 

4.  Vehdo&'s  BnoLABATiom. — ^A  declaration  by  a  vendor,  evincing  a  disposi- 
tion to  defraud,  cannot  be  used  as  evidenoe  against  himin  adifEerentand 
subsequent  transaction  vrith  another,  not  then  in  contemplation.  Shairm 
Y.  Andermmt  421. 

IdL  Opinions  of  WmnEasn. — Where  a  wiU  is  impeached  on  the  ground  of 
imbecility  of  the  testator  from  childhood  to  his  death,  the  opinion  of 
other  witnesses  than  those  attesting  the  will,  who  knew  him,  without 
stating  &eti,  is  not  admissible;  but  when  the  opinion  is  based  on  &ots 
stated,  it  may  be  received  as  evidence.    Bambler  v.  Ttyon^  444 

IL  Tbtatok's  DBQLABATiON&~In  such  esse,  the  declarations  of  the  tee- 
tstor,  made  in  the  absence  of  his  wife,  the  devisee,  showing  importunity 
on  her  part  and  his  father-in-law  to  procure  a  will,  are  admissible.    Id. 

IS.  Qrnion  on  HTFOTHsnoAL  Facts.— T^tnesses  giving  their  opinion  ss 
to  the  oapaoity  of  a  testator,  founded  on  fads  known  to  them,  cannot  in 
Qcoss-examination  be  asked  what  their  opinion  would  be  on  a  diflbrent 
state  of  facts.  Id. 
18l  To  taht  Will. — ^Parol  evidence  is  inadmissible  to  show  that  in  draw* 
ing  a  will,  the  scrivener,  through  ignorance,  inserted  words  that 
varied  the  meaning  of  the  instrument,  although  such  evidenoe  may  be 
received  to  explain  a  latent  ambiguity,  to  rebut  a  resulting  trasti  or,  in 
esse  of  towd,  to  snnnl  the  wiU.  Iddingfy.  Idding$,4BfL 
14.  OtaTATOE's  DnoLAKATioNS— Whin  Adiciisiblb.— Where  a  sorivnerbaa 
stated  in  his  examination  that  the  testator  furnished  him  with  the  net* 
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ter  f  or  the  will»  it  k  AdmiMible  to  Mk  the  whoMi  on 
what  those  instniofcioiie  were,  in  oases  where  the  win  has  been  attaeked 
on  the  grocmd  of  imbeeilitj  and  undue  fnflnenoe>  but  solely  with  a 
to  these  points.    Idi 

Uk  Pabol  FnooF  or  OoiniipaBATTOH.— Where  the  oonsiderstion 

in  a  deed  is  "Ioyo  and  affeotiont"  and  ''one  dollar, "  parol  proof  d 
other  Tslnable  oonsideration  is  admissible.    Harv^  ▼.  Akxtmder^  519L 

It.  Tbubtkb  JkM  W]TzrBa.~A  mere  naked  tnistee  named  in  a  deed  ia  a  oom* 
potent  witness  in  a  snit  to  set  aside  saoh  deed.    Id. 

17.  QuxsnoN  TsNsnro  to  CuMiNA'n. — ^It  is  lor  the  witness  and  not  the 
ooort  to  Judge  whether  his  answer  to  a  question  will  tend  to  nriminata 
him;  if  it  will  fonn  one  link  in  the  ohain  of  testimony  sgsinat  him»  he  m 
not  boond  to  answer;  and  the  ooort  should  so  instmot  him  as  to  enahla 
him  to  dedde  andentsndingly.    S^ale  v.  EdwardSf  657. 

18L  DiOLABATiONS  AS  ETn)iNCB.~The  declarations  of  persons  liTing  togethar 
as  man  and  wife  are  admissible  as  evidenoe  on  the  question  of  maxriagew 
-    in  a  snit  between  the  ohildren  and  a  grsniee  of  the  wife.    AUm  ▼•  ffaH 
578. 

lA.  Pabol  Explaznxno  Dkxd.— Though  a  referenoe  is  made  in  a  deed  Uk 
extrinsio  matter,  to  explain  which  parol  e^denoe  may  be  neoessaiy,  thia 
will  not  aathoriae  soch  evidenoe  to  be  given  to  explain  or  oontradict  the 
deed  itself.    S.  C.  Sodety  v.  Johnton^  644. 

SOl  Ibulxvakct  of. — ^To  snstsin  an  objection  to  evidenoe  merely  on  the 
ground  of  inelevanoy,  it  should  appear  to  be  so  beyond  all  doubt,  for  if 
its  oompetency  be  doubtful,  it  shoiUd  be  admitted,  leaving  its  wei^t  t» 
be  determined  by  the  Jury.    iS%4iiiJioii  v.  f^may,  706w 

SI.  Pabol  Evidbncb  of  BouifDABii8.~Parol  evidenoe  in  relation  to  the 
boundaries  of  the  land,  or  to  the  place  of  executing  the  survey,  althooj^ 
such  boundaries  differ  from  the  courses  described  in  a  patent,  ia  admiasi- 
ble.    MeNeUv.  Dimm,  74a 

tt  BiooBD  nr  Encnaasr  Suit  ab  Bvzdincb.— In  an  action  for  the  bvenob 
of  the  oovenant  of  wamnty  in  a  deed  not  reeorded,  the  reootd  ol  tiM 
ejectment  suit  is  evidenoe  to  show  an  eviction,  but  nothing  foithsr. 
Patton  V.  Kmmedy,  744. 

See  Slandxb,  7;  Wilub^  1, 4. 

EXBCUnON& 

1.  ''Tools"  Bxsmpt.— Within  the  mesningof  th«  statute  exsmptiog 
tsin  property  from  execution,  apparatus  for  printings  as  a  printing 
casee  and  types,  may  be  considered  as  ''tools,"  if  thsy  are  neoessaiy  lor 
the  upholding  of  life,  and  whether  they  are  so  or  not^  is  a  questkn  o£ 
fsot    Patten  v.  Smith,  166. 

&  Misbbcttal  of  Wbit  in  Shxbifv^s  Dxid.— In  a  sheriff's  deed  a  ledtal 
of  the  authority,  under  which  the  ssle  waa  made,  ia  not  indispsBsal^y 
necessary;  and  if  in  such  deed  the  execution  is  miswwited,  aa  having 
issued  from  one  court  whero  it  is  in  fsot  issued  from  another,  the  wam^ 
dtal  is  not  fatal.    Harrimm  v.  Maxwell,  61L 

lb  Salb  of  Vxstbd  Bxmaihdkb  on  EzBOunoN.— a  vested  vemaindsr  may 
be  levied  on  and  sold  during  the  oontinuanoe  of  a  preoediqg  life  salsta, 
and  while  the  tenant  for  life  is  in  possession.     Id. 
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RXfiCUXOBS  AND  ADMINISfRATOB& 

1.  XawuiOK— £iOBT  TO  Dabcaobb. — Where  damaget  are  ■niiUBnd  by  th* 
wanty  oonrt  in  £ayor  of  the  owner  of  land  thitmgh  which  a  pnUio  road 
had  been  laid  ont^  to  be  paid  when  the  road  is  opened,  which  event 
doea  not  happen  nntU  after  the  owner's  deceaae,  it  waa  held  that  racli. 
damagea  became  a  debt  aa  soon  as  sssessed,  and  xwiawed  to  the  ezeontor. 
Welk$  T.  Coiotet,  115. 

t,  Bxboutob's  Bight  to  Aocbuxd  Burr.— In  osae  of  the  lessor's  death  be- 
fore the  expiration  of  a  parol  lease  for  a  year,  the  heir  oannot»  in  an 
aotionof  atmunpntp  recover  the  rent  accruing  prior  to  the  decease,  either 
en  the  ground  of  express  oontrMst,  or  on  the  ground  of  an  implied  con- 
tract for  nse  and  occupation.    I<L 

&  OoirvxzAHGB  BT  ADMiRiBrBATOB. — ^A  general  power  of  sale^  given  by  the 
oourt  to  an  administrator,  anthcrises  him  to  execute  such  an  instrmnent 
as  will  legally  convey  the  estate  sold.    AfUeheU  v.  ffcmen^  16d. 

«b  AoBioincENT  ov  CoNTBACT  B7  ADMoasiBATOBa.— The  administrators  of 
the  vendee  in  a  contract  for  the  sale  of  land,  can  assign  the  contract,  or 
compel  its  performance,  without  the  consent  of  the  heirs.  Champion  v. 
Brmm,  848. 

A.  Actios  against  Ai>]iini8tbatob8.— rSince  the  power  of  administrators  ia 
strictly  joints  they  must  be  sued  jointly,  and  plead  jointly,  and  no  sev- 
eral judgment  can  be  taken  against  them.  Hence,  if  such  judgment  be 
taken  it  is  wholly  void,  and  the  non-payment  of  it  is  no  breach  of  the 
administratiGn  bond.    Diekermm  v.  Bohinton,  396. 

t.  Gbxditob  Suing  on  Adminibtbation  Bond.— A  creditor  of  an  intestate 
cannot  sue  on  an  administration  bond,  and  assign  as  a  breach  thereof, 
the  non-payment  of  his  debt»  even  though  he  has  obtained  a  judgment 
against  the  administrator  npon  which  a  devcutavU  has  been  returned.  He 
may,  however,  sue  on  the  bend,  and  allege  aa  a  breach  the  not  rendering 
a  true  and  just  inventory  or  account,  or  that  there  has  not  been  admin*, 
istration  according  to  law,  but  the  judgment  will  not  be  for  his  own  debt, 
but  for  the  whole  penalty.    I<L 

1.  NoN-JoxMDBB  ov  BiBOUTURS. — ^Wheie  one  sues  as  executor,  the  non-join- 
der of  his  co-executors  as  plaintiflfs  is  not  a  ground  of  nonsuit,  but  the 
objection  must  be  taken  by  plea  in  abatement.  Chrdan  v.  Goodwin, 
578. 

&  Agbnt  as  Bzbcutob  db  son  tobt. — ^An  order  drawn  upon  an  agent  in 
possession  of  funds  out  of  which  it  is  to  be  satisfied,  when  accepted,  spe- 
cially appropriates  the  funds  for  that  purpose,  and  ia  a  good  assignment 
thereof,  so  that  the  funds  do  not  become  assets  on  the  death  of  the 
drawer,  and  the  agent  cannot  be  held  liable  therefor  aa  executor  de  son 
tori,  when  he  satisfies  such  order  out  of  the  proceeds  in  his  hands.    Do* 

beoto  V.  Napier,  658. 

See  C50K1UOT  of  Laws,  4. 

FACTOB& 

1.  Sblijng  on  Cbbdit. — Where  a  factor  to  whom  goods  are  consigned  for 
sale,  generally  sells  them  on  credit  to  a  merchant  in  good  standings  tak- 
ing a  note  payable  to  himself,  and  the  .purchaser  becomes  insolvent,  the 
factor  is  not  liable  for  the  loss.    Chrtdy  v.  BarUeU,  54 
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ti  AjjfVASjm  BT. — ^Where  .a  fMstor,  in  order  to  meet  dmfte  drawn  en  Urn 
bj  his  principal  and  aooepted,  seUa  the  goods  on  credit,  and  takes  aiioie 
payable  to  himself,  which  he  indorses  and  sells  for  mooey,  end  the  mak- 
ei^s  insolvency  compels  the  factor  to  pay  the  note,  he  may  recover  the 
amonnt  from  his  principaL    Id. 

t,  Plbdgzno  GooDfi.— a  factor  cannot  pledge  his  principal's  goods  for  hia 
own  debt  But  it  is  equally  clear  that  when  a  consignee^  acting  within 
the  scope  of  his  anthority,  employs  a  sub^igent  to  cany  that  aathority 
into  ezeontioii,  as  by  selling  goods  consigned  to  him,  or  doing  any  other 
act  within  that  anthorityj  that  snch  snb-agent  has  a  lisn  en  the  goods 
npon  which  he  has  made  advances  for  the  pnxposes  of  a  sale.  Bmrie  v. 
Napier,  6A1. 

FRAUD. 

L  MoBTOAOOB  BXiCAZHiNO  IN  Possiasiov.— Where  a  mortgagor  of  chattds 
romatna  in  poasesrion,  and  uses  such  property  as  his  own,  it  is  merely 
presomptive  of  frand,  and  shoold  be  sabmitted  as  a  qnestkn  of  fiwi  to 
the  jtuy.    Patten  v.  Smith,  168. 

t.  MiBBXPBisurciLTiON  1C4DB  BoNA  FxDB.— One  who  relios  npon  rriprmniifa 
tions  ontme  in  fact,  and  snffers   loss,  is  entitled  to  remnneratioa^ 
althoQgh  each  representationa  were  innooenily  made.    Saet  v.  Jfgttesy, 
721. 

lb  Salb  to  BnroBB  GBSDifOBS.— A  bill  of  aale  to  hinder  and  delay  crediton^ 
thoo^  binding  as  between  the  parttes,  is  void  as  to  credifeoffi^  and  par- 
chasers  with  notice,  ss  well  as  without  notice.    Mdeim  v.  Baker,  791 

4.  P068I88IOV  BT  Vbvdob.— The  possession  by  the  vendor  of  the  articles 
mentioned  in  a  bill  of  sale  is  a  badge  of  frand.    Id, 

&  MzBBBFBBBNTAnoK  OF  Matkbial  Faot.— -A  nusrepresentation  of  a  mate- 
rial &ct,  whether  frandnlently  made  or  not^  vitiates  the  oonlnoti  A 
fact  is  material  that  inflnenoes  the  party  in  entering  into  the 
Shackelford  v.  ffandUy,  768. 

tt.  MgBBPBiaBBTATioir  BT  AasiOHDB.^Where  one  assigns  sn  oMjgatkn 

ing  the  same  minrepresentations  as  were  made  to  him  with  regard  to  the 
title,  he  cannot  recover  from  the  astignee,  although  the  obligor  indotse  on 
the  obligation  that  ho  will  perform  the  conditian  in  favor  of  the  aiajgnnm 
Id. 

7.  MiSBBFBBBBRTATioif  OF  TniJB.— A  vendor  miarepresentfaig  the  state  of  the 
title  in  the  thing  sold,  will  be  restrained  from  enforaqg  it»  thoo^  tiie 
sale  be  with  general  warranty.    Id, 

See  ATTOBinnra^  2;  Bvzdbho^  Sl 

FBAUDULENT  C0NYB7ANCES. 

L  Sbcbbt  Sbitlembht,  when  FBAUDtnaxT.— Where  a  lather  iwiinliasiHl 
property  with  his  own  fonds,  bat  took  a  bill  of  sale  to  himself  as  agent 
of  certain  trustees  for  his  wife  and  children,  and  kept  the  aame  seeret, 
nsing  the  property,  it  was  held,  on  a  sabseqnent  sale  by  him  to  a  boma 
fide  pnrohaaer  for  value,  without  notice^  that  the  bill  of  aale  was  frandn- 
lent  as  to  such  purchaser.    Oardon  v.  Goodwin,  67S> 

%  VoLUBTABT  Dexd,  whbv  Indbbtbd.— A  deed  is  not  neeeesarily  void 
against  a  subsequent  purohasei,  merely  beoaose  it  is  vofantsiy,  and  tiis 
person  making  it  is  indebted  to  some  extent  at  tiie  tiflML  Adbnl  v. 
TeatdaU,  671. 
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ll  flQHnBioir  Aa  BvnnvGi  of  Fraui>.— Wbere  penanal  property  is  oon- 
Yvyedi  bj  a  husband  to  a  trostee  for  the  benefit  of  his  wife  and  ohildran, 
the  sabfleqnent  possession  of  the  husband  is  oonsistent  with  the  object  of 
tiie  deed,  and  is  no  eridenoe  of  fnmdinbehalf  of  asnbseqnent  poidhaser. 
Id. 

0UABANT7. 

Qv  OoLLBOiioir. — ^Where,  npon  soffioient  oonsideratioiiy  one  gnaranteed  a 
note  made  and  indorsed  by  others,  to  be  *'good  and  ooUeotible  after  dne 
coarse  of  law,*'  it  was  held  that  due  diligence  must  be  used  to  enforce 
payment^  both  from  the  makers  and  the  indorsers,  before  the  guarantor 
could  be  held  liable,  and  that  where  no  prooeedings  were  commenced 
sgsinst  the  maker  for  seventeen  months  after  the  note  became  due,  when 
he  was  dischaiged  under  the  insolrent  act,  the  guarantor  was  released. 


:^:^l;■*: 


See  BsAL  Bbiat9»  & 

HIOHWAY8. 

L  OwBimmif  of  Boax>  BonmozNo  Lahdl— Where  two  tracts  of  land  call 
for  a  ready  aa  the  dividing  line,  the  owners  on  each  side  hold  to  the  mid- 
dle of  the  road.     WiUer  y,  Harvey,  eSO. 

%  BmiOATioir  ov  Boad. — ^Where  a  person  lays  out  a  road  throng  his  own 
land,  and  for  his  own  convenience,  it  is  not  a  dedication  of  it  to  the 
pablio  use,  unless  it  leads  to  a  market^  or  other  publio  placOi  Id. 

HnSBAKB  AND  WIFEL 

L  SBRUoaHT  OH  Wife.— Where  husband  and  wife  sue  for  a  Isgapy  due 
the  wife,  a  suitable  provision  must  be  made  out  of  it  for  the  wife  before 
it  will  be  decreed  to  be  paid  to  the  husband.    Olen  y.  Fisher,  Zl(k 

ft  HvasaABiBS  Fubnishid  Wifb  LiviNa  Sefabatb.  —The  husband  is  liable 
for  the  necessaries  funushed  his  wife  during  their  separation,  though  the 
separation  be  by  agreement,  if  she  offor  to  return,  and  he  refuses  to  re» 
ceive  her,  and  has  provided  no  means  for  her  support.    Owmingham  ▼. 

H  Idbi— What  abb  NicnBABns, — In  such  case,  necesssries  are  those 
things  suitable  to  the  rank  and  condition  of  the  husband;  and  he  is  not 
liable  merely  for  the  diffarenoe  between  the  amount  she  esms  and  the 
value  of  the  necessaries;  he  must  support  her  himself,  or  pay  those  who 
do  so  in  a  reasonable  manner.    Id. 

4  Wifb's  Qifkb  to  BnuBN.— In  an  action  for  necessaries  furnished  the 
defendant's  wife  living  apart  from  him,  it  is  competent  to  show  that  she 
solicited  her  husband  to  take  her  back  as  his  wife,  and  had  offered  to  re» 
tun,  but  that  he  had  refused  to  receive  her.    Id. 

S,  ImDf— PxRDivo  AcnoK  fob  Bivqbob— And  it  makes  no  difference 
iHiether  the  ofifor  to  return  was  made  before  or  after  a  bill  filed  by  her 
lor  a  divorce.  The  husband  is  not  exempted  from  liability  to  furnish 
his  wife  necessaries  pending  an  action  against  him  for  divorce.    Id. 

t,  Tbbfass  bt  Wifb—Hdhbahd's  Lzabiutt.—A  wife  csnnot  be  held  liable 
in  an  action  for  trespass  committed  in  the  presence  o(  and  in  connection 
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■ 

iMkt  Imt  husbiads  to  the  k  then  rappoted  to  be  imdar  bii  aullMMii/» 
•ad  hm  alone  is  liablei    MeKeown  ▼.  JokMon^  096L 

8ee]>ERDB»  S. 

INFANCY. 

L  OoiiTBAOra  OJ  Ictamt— Sinaerr.— OontrectKnade  by  en  infiat  i^emrt  Me 
interart  ere  void.  Aooordln^y  where  en  infant  ezeonted  a  pmmiiwj 
note  ee  surety,  each  oontraet  is  against  his  interest  and  Toid.  Jiapie$  t. 
Wighiman,  149. 

ft  Ddcakd  ov  Movbt  Dux  LfTAim.— A  father  of  infant  p1aintiiBi»  ee  snbh, 
has  no  right  to  demend  the  money  of  the  infants;  end  idiere  they  veaide 
out  of  the  state  a  goaidian  should  be  appointed  in  older  to  meke  a  Tslid 
demand.  Nor  has  an  administrator,  appointed  in  eaother  staiey  any 
aathority.     WiUiamB  ▼.  StorrB^  340. 

5.  Infamt's  LuBiLirr  tob  NiCB«ABiBB>—An  infant  is  liaMe  on  his  ooatrecta 

for  neoeesaries  only,  and  then  merely  for  their  aotoal  Talne,  and  a  hotae 

doee  not  properly  oome  under  the  designation  of  "nnnnssaries."    iMe- 

toaUr  Y.  Durham,  087. 
4.  PaiviLBOB  ov  iHFAiroT,  FiB80KAL.^The  privilege  of  infancy  is  penone], 

of  which  no  one  oan  take  advantage  bat  the  infaat,  or  hie  repreeentativea; 

and,  therefore,  though  the  oontraot  of  an  infant  made  with  an  adnlt  be 

voidable  by  the  infant,  yet  it  is  binding  on  the  adult    Ocumon  v.  AUbmr^h 

709. 
&  Ibfaht's  Pbomibb  of  Mabrtaok. — ^The  promise  of  en  infant  to  many ie  ia 

ita  nature  benefieia],  and,  therefore,  voidable  only,    /d 

6.  Ihfabt  as  AasMT.~An  infant  may  be  an  agent,  and  hisoontraots  aesaoh, 

otherwise  unexceptionable,  wiU  bind  hispiinoipeL    TaOni  v.  Bowen^  747. 

INJUNOnONfiL 

AllAiBBT  TaxspAffi. — Injunctions  may  be  granted  to  prevent  trsapaeaM,  as 
well  aa  against  waste,  where  the  nusdhief  would  be  ineparaUe.  and  is 
avoid  a  multiplioity  of  suits.    IMnQtton  v.  Lk/mffiUm,  858. 


INNEEEPEB& 

1*  Obdinabt  Cabb  bt — QvBsnoB  of  Fact. — ^An  innkeeper  is  liable  to  all 
losses  which  might  have  been  prevented  by.  ordinary  oaie;  and  oidinaiy 
care  is  a  question  for  a  jury.  The  burden  is  upon  the  innkeeper  to  ebow 
such  ordinary  care.    New9on  v.  Axon,  68S. 

ii  LiABiLnT  FOB  HoBSB  IN  Stabul— Where  the  horse  of  a  guest  was  put 
into  a  stable  which  was  very  open,  but  which  had  a  bar  to  one  door,  and 
a  lock  and  key  to  the  other,  although  the  key  waaddivered  to  the  aerr' 
ant  of  the  guest^  yet  the  innkeeper  is  liable  to  a  horae  stolen  out  ol  the 
stable.    Id. 

INSOLVENT  LAWa 

DiBfiB  NOT  BnoBABOBD  BT  Insolvxbt  AoT.—Where  a  defendant  haa  bean 
discharged  under  the  insolvent  act  from  confinement,  at  the  anit  of  the 
pbuntiff,  it  was  hdd,  that  the  act  did  not  prohibit  the  phuntiff  soiog  the 
defendant:  1.  For  debts  which  had  been  paid  by  the  plaintiff  as  the  de- 
fendant's indoraer  since  his  discharge,  but  iriiich  notes  were  in  ezistonoe 
at  the  time  of  such  discharge;  and,  2.  For  debta  due  by  the  defeadaat 
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to  the  plaintiff  bof on  the  Ofmt  and  diacfaiurge^  bot  which  had  not  bean 
nwd  on,  nor  on  which  any  di^dond  had  been  zaoehrad;  that  the  law 
opentea  a  diidhaige  only  aa  to  aooh  aoita  aa  an  pwiding^  or  on  tho 
dibbti  ol  thoae  ctediton  (whether  aoing  or  not)  who  may  think  proper  to 
ive  a  diTidend.    Dnmou  t*  BrouMt  679. 


IKTSREST. 

!•  Oh  Lmact.— a  doriaee  of  land  dhargeaUe  with  tiio  paymeiit  of  a  kgaqy 
ia  liable  for  intenat  on  the  legacy  from  the  time  it  waa  payable,  althoo^ 
no  payment  waa  demanded.    Ohn  ▼.  Fiaker^  810. 

%  OonfFOUirD^  WKDr  AuuywsD.— Oomponnd  intereet  oan  only  be  aOowed 
on  a  apeoial  agreement  in  wxiting;  after  the  lawful  intereet  haa  become 
dneu  The  agreement,  to  be  yalid^  mnat  be  proapeotiTe  in  ita  qperation» 
aa  that  the  intereet  then  dne  and  payable  ahaU  cany  intereet  thereafter. 
An  agreement  made  at  the  time  of  the  original  oontraot  or  loan»  that 
intereet  ahaU  b^gin  and  nm  npon  the  lawful  intereet  from  the  period 
atipolated  for  ita  payment,  ia  not  valid.  Vam  Benad^ooim  ▼.  Xmomns 
883L 

&  VvoK  UirPAiD  Lrmtan. — Where  one  giveo  a  bond  for  the  payment  ol  a 
certain  aun,  conditioned  to  pay  the  intereet^  together  with  one  third  ol 
the  principal  annually,  nntil  the  whole  waa  paid,  itwaaheldthat  intereat 
waa  coUeotible  on  unpaid  inataUmenta  of  intereet  after  they  became 
doe.    Cfibba  ▼.  Chidkokn,  660l 

4b  Ab  "DAXAOta  aBTOND  FniTALrr.— In  an  action  of  debt  npon  a  Judgment 
for  the  amountof  the  penalty  ina  bond,  the  plaintiff  may  reooTar  intereat 
by  way  of  damagea  beyond  the  penalty  of  the  bond  uponiriiich  the  judg« 
ment  was  founded.    Smith  v.  ToiKierAoit,  674. 

8.  From  DnfAND. — ^A  note  waa  ezpreeeed:  *'  Due  T.  N.  on  demand,  three 
bundred  and  ten  doUan,"  eta  It  waa  held  that  intereet  ahonld  be 
reckoned  only  from  the  time  of  demand.     Cannon  v.  Beggt,  677. 

6.  Oir  Balakci. — ^It  ia  well  aettled  that  interaat  ehould  be  allowed  on  an 

acknowledged  balance,  due  on  an  open  account.    BartlU  ▼.  BrouMt  688L 

7.  On  LiQUiDAiED  Daxaobb.— Intereat  may  be  reoorered  npon  account  for 

money  had  and  receiTed,  and  in  all  oaaea  of  certain  or  liquidated  dam- 
agea.   Id, 

4.  Sroypap  bt  TBirDOB'a  Aor. — If  the  purdhaier  were  really  and  bona  fda 
ready  to  make  payment  and  intended  to  do  ao^  but  was  pferented  from 
ao  doing  by  the  act  of  the  rendor,  the  latter  will  not  be  entitled  to  in- 
tereat   BaH  ▼.  Brandy  716. 

^  Law  OovxRimra — ^Ihe  rate  of  intereat  on  a  pronuaaory  note  ahonld  be 
regulated  by  the  law  aa  it  was  at  the  date  of  the  note^  and  not  by  the 
law  ariMttug  when  the  debt  faUa  due,  and  the  remedy  ia  aoughi.  Lw  ▼. 
ikit^746. 

IOL  Oh  LiQUinAno)  DnnAHixk— Upon  all  liquidated  demanda,  evidenoed  by 
writings  intereat  aooruea  aa  matter  of  law;  npon  auoh  dmnanda  evidenced 
by  perol  the  jury  may  allow  intereat    Qa/rimSXl  ▼.  Brown^  768b 

JUDGMENTS. 

I.  Or  AvoxHiB  Statb— JuBiBDZonoH.— In  order  that  a  judgment  obtained 
in  another  atate  ahould  be  conoTuarTe  and  unimpeachable  in  every  other 
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ttole^  the  oouii  pronouncing  the  jadgnMnt  most  have  had  jnriadictiap^ 
nd  mioh  JndgnMot  ii  ol  no  validity  where  tiio  penon  bad  no  legd  notio» 
to  appaar,  and  when,  in  fMt»  thara  WM  no  appeanyice.  Aidrieky.  Km^ 
imr,  101. 

%  BvxDXVOB  OF  Wakt  OF  Jimi8DZOiiov.--A]thoiigh  the  reooid  of 
judgment  atatea  the  appeacanoe  of  the  dufandant  by  bia  attomej, 
denoe  ia  admianble  ahowing  that  he  had  no  logtl  notice  and  did  bo4 
appeac    I<L 

H  JvLOMMST  OF  Sism  8xA.ll^  SFnBOT.^A  JndgmflDt  fuziy  obtained  in 
another  state  ia  oonobiaiTe  evidence  of  a  debt^  and  ainoe  it  ia  a  deb*  of 
VMotdt  anmmptk  will  not  lie  tlmeon.    Ambrmpt  r,  Jfaifpiaiiif,  5091 

JUSISDIOnON. 

1.  OouBSB  OF  Tjwrrmi  JuBiBDiDiiDir.— If  a  coort  of  limited  JnziadietioB 
inaea  iHegid  prooeM,  or  takes  oognizanoe  of  a  came  without  haviat^ 
jurisdiction  of  the  person  of  the  defendant^  the  proceedings  are  void,  and 
if  tiie  magistrate  attempta  to  enforce  the  judgment  or  decision,  he  ia  » 
trespasser,  and  the  party  affected  may  show  cdllaterslly  that  the 
tmte  had  not  jurisdiction  of  his  person  at  the  time  of  pranoonoing 
judgment  or  decision.    Bigdow  y^  SteamBf  188l 

ii  SX4TUTOKT  JuBiBDionoy  SiBiOTLT  PuBSUSD.— Where  a  new  power  ia 
conferred  on  a  magistrate  by  statate,  it  most  be  poraued  in  the  mods 
prescribed.  Accordingly,  where  a  state  anthoriaed  justices  of  the  peace 
to  cause  to  be  brought  before  them  persona  accuaed  of  certsin  immcial 
conduct^  and  upon  proof,  to  proceed  to  conviction,  it  waa  held  the*  judg- 
BMnt  pronounced  against  an  alleged  ofiJander  in  hia  abaence^  after  per* 
sonal  aervice  of  the  summons^  and  thon^  his  &liher,  as  has 
appeared  for  him,  waa  void.  Id. 

See  OoJUfriTUTioKAL  Law,  8,  5^  6;  JuDG]am»  S. 

JUBT. 

L  Ei»HT  OF  FOLLDTO.— A  defendant  haa  not  a  ri^^  either  in  a 
oivil  case  to  have  the  jury  polled;  thia  is  a  means  whaoh  the  oout 
timee  takee  for  its  own  guidance^  but  when  the  court  is  fally 
it  will  not  reaort  to  it    Stale  y.  AOm,  687. 

%  Fuironoir  in  FnosBounoK  fob  LmmH— In  proseoutiona  for  libel,  the 

tention  with  which  the  publication  waa  made^  as  well  as  the  fact  ef 

publication  and  tiie  truth  of  the  innuendoeo^  are  involved  in  the 

isBoe^  and  the  whole  caae^  lawandfact^  ia  datemlnad  bja 

diot  Id. 

See  OocwTi'uiaogAL  L4W»  S^  t. 

LABCENT. 
See  OBnmr AL  Law,  7. 

LBQAdBS. 

To  WoB  Abaxib^  WKiir.— Where  a  testator  gave  Us  wife  a  Isfasyinliia 
of  dower,  having  no  dowable  estate  eitlier  then  or  aftsrwuds^  and  there 
waa  not  sufficient  property  to  pay  all  the  legades,  it  waa  held  that  the 
wife's  legs^  must  abate  with  the  rest;  and  that  the  fact  that  there  was 
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itmMB  Mtete  ••  lb«  atUng  of  At  wiU»  «r  aflarw«da»  oovid  U 
AAflfv Ik* wilL    nurfaii  v.  PerriML  WSL 


UCSNSB. 
mnxnt  Fawmu— Wliere  the  owMr  of  land,  for  a  Talaabla 
tin^givHapaiolIiMDMtoaBoUiMrto  build  a  Mdga  on  Ikalaadt  aa 
aatfaioltwapaMwillliaagaiBallum  for  Nmoring  tta  Wdga  wHhonl 
4kaooiia«*  of  tiM  party  who  enotedil    MsA«r  t.  AO^,  8a 


LIEN& 

Iv  VATOft  ov  Hnsa.— Whom  land  ia  doflfood  to  OM  iMir,  hj  otdir  ol  tiw 
oo«K  tha  pnwhaaa  moMgr  dna  tha  oUmt  hflna  ia  a  Um  on  tha  landi  but 
a  vdaaaa  by  the  ehOdxiii  of  ona  ol  thaae  haira  who  ia  daad,  ia  binding 
in  aqnity.  Mid  on  ewy  ona  ezoept  oreditoEa,  afe  law.    ShctnY,  Attdentm, 

481. 
VwKpomfM  Lnnr  vtok  Bbaut.— Whan  an  abaolvia  oflnvajFanoa  ia  nada 
of  land,  a  laoaipt  givan  lor  tiio  pnrohaaa  Bwiniy  and  poaiearion  daiifarad 
to  the  T«ndee^  part  ol  the  porphaaa  moa^y  being  paid  and  the  bond  of 
the  pniohaaer,  with  a  aorety  taken  lor  the  reaidne^  the  candor  haa  not  a 
Uan  for  tiie  reaidne  against  Jndgmant-ereditoia  ol  the  Tandee  whoaa 
JodgoMnta  ara  aobaeqnent  to  the  oonToyanoa^  althoa|^  thqr  moy  haTO 
iMd  notloa  that  a  portion  of  the  pnrohaae-monoy  atiU  lanainad  vnpaid. 
MmifiU  T.  BoMor,  4S8. 

» 

See  OumHAL  Law,  L 

HALIOIOUS  PBOfiBOUnON. 

(Uun  Somcmrr.— The  naaiwitial  foundation  of  an  aation  lor 
pfoaaontiou  ii  the  want  ol  probable  oanaa^  and  il  andh  aanaa 
axiatad  the  action  will  not  lie,  howerer  malioioaa  the  motlTea  ol  the 
fiaaiiBiiteg  may  have  bean.  Vlmer  t.  Leland^  48. 
%  VmomMMSM  Oavsi,  bow  DxnotMnnED.— The  exittenoe  of  probable  oanae  ia 
a  mixed  qneafeion  ol  law  and  foot;  the  Jnry  moat  find  the  foota  relied  on, 
and  tiie  ooui  win  detennine  whether  they  oonatitnte  probable  aanaa  or 
aot|  and,  in  general,  aaoh  eondnot  on  the  part  ol  the  aoooaed  aawill 
wanant  the  inforanoe  that  the  proaeoation  waa  nndartaken  Irom  pabEa 
motiTaa  will  be  held  to  be  probable  oanaa.    Id. 


MANDAMUa 

L  Whut  ixna  hot  Ln.— A  writ  ol  fnofMlamiw  never  Ilea  to  reatore  to  a 
piivala  oifliee,  nor  to  exeonte  a  private  rights  nor  where  thera  ia  another 
apaeifio  remedy,  nor  where  aatiafootion  equiralent  to  apaeifio  relief  may 
be  had  in  an  action  on  the  oaae.    AmerieanA§i^mmY.PkiBm!BBcmkf  112^ 

1  A  PmiarioriVE  Bamnr.— The  writ  ol  mandaimu»  ia  proapeetiTe  merely, 
aoeordin^,  where  redreai  for  the  past  privation  of  a  right  aa  weU  aa 
reatoratioii  in  fatore  is  aoa^t,  a  biU  in  equity  ia  the  proper  remedy.    Id, 

lb  To  ooviBOL  DmoBsnoK. — Mandamus  lioa,  when  there  ia  no  other  legid 
remedy,  to  oompel  an  inferior  tribonal  to  obey  the  law  by  exercising  a 
diaeretion  oonfided  to  it^  bat  not  to  oontrol  aooh  discretion.    ~ 
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wliien  tlio  raperviionof  a  oooniy  xvfaae  to  aOovft  ela^ 
cbazge  aganut  the  oonnty,  Hkeiy  may  be  oompeHad  bj  mamdammi  to 
admit  and  act  upon  raoh  eblm  as  sach  dhaige^  but  not  to  aOoir  any  par- 
tionlar  mm  thneon.    BM  ▼.  Superviton^ 


ICABBIAQR 

1.  Fluxxr  or. — ^Bvideiioe  that  two  paraona  have  lived  together  aa  man  and 
wife  ia  praomptiTe  pioof  of  a  maniage^  widdh.  may  be  rebutted,  but  is 
eonolwaive  if  not  rebutted,  and  this  is  a  question  for  the  Jozy.  AUem  ▼. 
HaU,  67S. 

ii  Valid  OoiiTBAcrr  of. — ^To  make  a  binding  oontnct  of  manisge^  it  ahonld 
be  esq^iressed  per  verba  impraeenU;  bat  there  ia  a  distinotion  between  a 
oontraot  of  maniage  anda  oontraot  to  many,  for  tfaebvesohof  thelsttsr, 
thoni^  expressed  per  verba  h^/jOmro^  an  action  will  lia  Catmm  t.  AU^ 
dnry,  700. 

%,  ALLioziro  Pabkht^  Oonbiht.— An  infant  plaintil^  in  an  action  for  the 
bseabh  of  a  promise  to  many,  need  not  alkge  the  ooosent  of  paveot  or 
goaidian  to  maniage,  as  snoh  assent  affisots  only  the  solsmniaatioB.    Mm 

See  Ihvanot,  6b 

MI8XAKK 
See  EBiomOk  4. 

MOBTGAGBa. 

1.  KlTDBB  Of  Ck>nnnoor  nr.~The  oonditionof  a  mort^gnge  deed  moat  gite 
nasooabls  notice  of  the  incnmbrances  on  tiie  land  immtaMiwI  Aoeord* 
ingly,  where  the  condition  of  a  mortgsge  deed  was  that  tiia  mottgi^ar 
shoold  pay  all  notes  whioh  the  mortgagee  mi^^  indorse  or  give  for  the 
mortgagor,  and  all  the  leoeipts  which  the  mortgagee  wUffat  hold  against 
the  mortgagor,  such  mortgage  waa  held  void,  as  sgainst  the  oredxtots  of 
the  mortgagor.    PeMem  ▼.  OrUwold^  106- 

%  Dmmd  of  Teuvt  as  Mobioaob.— Where  a  convqranoe  ol  real  estate  is 
made  by  adebfeor  to  his  creditor  in  tmst^  to  satisfy  the  debt  onto!  the 
prooeed%  it  will  be  constmed  a  mort^gige  to  which  the  i^|^  el  ledsnp- 
tion  is  incident;  bat  if  a  sale  is  made  ondar  the  deed^  reUel  will  not  be 
granted  against  sooh  sale^  onless  the  porohaser  is  made  a  party  to  the 
suit.    Chawnkng  ▼.  Oox^  690. 

See  Fraud,  1;  PAsmasBip,  6b 

NBGB88ABIB8. 
See  HuoAin)  ahd  Wife,  2;  3;  Inuuror,  S. 

NBQOTIABLE  mSTBUMENTS. 

1.  PasoL  OvARASTT  BT  Ibdobskb.— Where  the  defendant^  aftsr  ba  bai 
been  diaohaxged  from  his  liability  on  a  promissory  nets,  by  tiie  lashes  ef 
of  the  plaintii!^  the  holder,  promiaed  the  plaintiff  by  parol  to  pay  tbenote 
if  he  woald  forbear  to  sne  the  maker,  snoh  promise  waa  held  void  within 
the  statnte  of  frauds.    Peabodp  ▼.  Harvey,  103b 

%  Plaob  of  Patmiht  of  NoEB.'If  no  place  of  payment  is  apedfied  in  a 
note,  payment  most  be  demanded  of  the  maker  personally,  or  at  his 
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xwidanoe,  InoidertoohttgefheiodosMr.  WooimoiHkY.B4mki^Amtr» 
loo,  239. 

%.  ALXBBAmur  of  Plaob  of  PAnoiiT.— An  altawtion  in  the  plaoe  of  pay* 
sMnt  of  a  note  by  iha  maker,  without  the  indoner's  oonaent,  diiohaigea 
the  indoner.  Accordingly,  where  the  maker  of  a  note,  which  waa  in- 
dozaed  in  blank  for  hia  aooommodataoii,  afterwarda,  without  the  indoner'a 
knowledge^  put  a  memorindnm  on  the  note^  making  it  payable  at  a  par* 
ticalar  bank,  and  payment  waa  demanded  at  the  bank,  it  was  held  thai 
thia  was  a  material  alteration  of  the  contraot^  and  that  the  indoreer  waa 
disdhaiged.    Id, 

4.  Aioerahon  of  Dais  of  Notk— A  pramiMory  note^  the  date  of  whiok 
haa  been  altered  without  the  ooneent  of  theindorBer,  is  thereby  rendered 
Toid,  though  in  the  handa  of  an  innooent  indoxeee.    Stephens  v.  Cfraham^ 

4k  Drawxr  EinrcLiD  to  Noticb,  whkn.— The  drawer  of  a  bill  of  exchange 
is  entitled  to  have  payment  demanded  of  the  drawer,  and  notice  of  ncn* 
payment  given  to  himself,  unless  there  is  a  total  absence  of  effects  in  the 
drawer's  hands  from  the  date  till  the  time  of  payment  Accordingly,  if 
the  drawer  haa  funds  in  the  drawee's  hands  at  the  date  of  the  bill,  but 
draws  them  out  before  it  becomes  due,  unless  it  appears  to  haye  been 
done  for  the  purpoee  of  defeating  the  bill,  or  unless  he  knew  that  the 
funds  were  exhausted,  demand  and  notice  are  not  dispensed  with.  JEd* 
wards  ▼•  Moses,  615. 

^  PnoMiBB  BT  Indobser  afixb  Matuuit.— Where  an  indorser  promisss 
to  pay  a  note  with  full  knowledge  that  he  has  not  received  due  notaoeel 
demand  upon  the  maker,  such  demand  will  be  presumed.  ffcM  v.  Frss» 
nutn,  621. 

7.  DncAND  AMD  Notice  ajtxb  MATtnarr.^Where  a  note  is  indcraed  after 
maturity,  demand  must  be  made  of  the  maker,  and  notice  of  non-pay* 
ment  must  be  given  to  hold  the  indorser.    PaoU  v.  ToUssoti,  06S. 

See  GuARAHTr. 

OFFIGEBS. 

!•  T^unPAas  AoAnnrr  Judos.— If  a  Justice  of  the  peace,  before  whom  an 
offender  against  the  riot  act,  arrested  on  view,  is  brought,  make  an  order, 
without  a  previous  complaint  in  writing,  requiring  the  offender  to  be 
bound  over  for  trial,  and  on  his  refusal  to  comply  with  such  order,  com* 
mit  him  to  prison,  such  justice,  having  exceeded  his  jurisdiction,  will 
be  liable  in  trespass  for  false  imprisonment.    Traey  v.  WUUams,  102, 

"%  Glebotkan's  Act  as  a  Public  Otvxgeb. — ^A  clergyman  in  the  administra- 
tion of  marriage  is  a  publio  civil  ofiBoer,  and  hia  acta  in  the  celebration 
of  maniage  are  admissible  as  prima  fade  evidenoe  of  his  official  oharw 
aoter.     Ooshen  v.  SUmingiton,  121. 

Jl  Jumgial  IxABiUTr.— a  judicial  officer  ia  not  liaUe  for  an  injury  oooa- 
sioDed  l»y  an  error  of  Judgment  on  his  part^  in  piooeedtngs  before  him. 
iMf  V.  ^ood;  582. 

PABTNEBSHIP. 

t.  SuBMonoN  TO  AwABD  BT  Pabtzteb. — ^Though  one  partner  cannot  bind  Ua 
copartner,  by  a  writing  under  seal,  to  submit  to  an  award,  yet  if  after 
the  award  is  made  such  partner  accepts  the  amount  awarded  and  in* 
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immawc^Ha  ItaU  on  «k«  swaH,  H  ten  ik«  oop«rtMnli^ 
bdng  In  the  lutiire  of  a  reloMO,  or  an  aeooid  «id  MlirfMtian 

&  FAi9iaDifiF6wsEToBiin>FDaf  AsflvBBrr.^ApwteerbM  bo 
bind  his  oopwlDa%  withovi  their  ■■■nnt^  bj  ngomg  the  fim 
MroliM  on  tbe  noU  of  *  thud  ponon,  mm!  the  hnrdoi  it  on  tho  oraditor 
to  prafra  tho  MMBt    JVwf  ▼.  iSoMn,  206L 

iL  RAsnmvo  PABmRt  Comnuor.— One  portner  or  maoibor  of  m  iwonii 
tion  oaonot  ozoonto  a  deed  or  writnig  mder  moI  so  m  to  Und  hii  oo- 
portnon  without  ozprsM  anthorily  therafor;  but  radi  ontiioiitjf  suiy  bo- 
glTon  by  pMoL  Howwth;  if  by  thoir  laboiiqueui  aoti,  tto  ooportnof* 
ntity  A  oontrAot  mado  withovt  raoh  ssthority,  thoy  will  bo  oompollod  to- 
oomtribato  nteUy  to  any  damagea  that  may  haTo  been  reoorered  aft  hiw 
on  anoh  oontraot  againat  tho  partner  ezeoating  it.    Skkmer  ▼.  Jki^f- 

4  PintaovAL  LiABiiinT  ov  PAKnnnu^Where  a  partner  vndertakoa  to  bind, 
hia  oopartnen  by  an  inatmment  in  wriiiu|^  without  ezpreoa  awtliontjt 
he  will  be  penonally  liaUe  on  aooh  oontraot    Id, 

§k  MoBTOAOzyo  Rbaltt  ov.— Where  a  partner  morlgagBd  hie  inteteat  in. 
partnerahip  premiaeo  to  a  6oiia  Jtde  mortgi^ee,  wHiMmi  aotioe  of  any 
eziating  partnership  debta,  it  waa  held  that  the  mortgagae  oonld  hold  ae- 
i^ainst  oredttora  of  the  partnership,    if oDennof  t.  Lawremeey  468. 

f.  What  Cohrxtotib  a  Pabtmbl— To  ehaige  a  person  aa  n  partner  it  nmi 
appear,  either  that  he  haa  pennitted  the  vae  of  hia  name  aa  one  of  thor 
Ann,  togiToiteredit^  orthathehaaaharedintteprQAiorloaOb  (Menm 
▼•  2llrewnan»  614. 

7*  FABTNXB8,  WHO  ARE.— Where  two  or  more  peraona  nnite  in  bnaineai,  one- 
oontribnti^g  money  and  the  other  labor,  the  profits  to  be  divided  be-> 
tfiMen  theas,  anoh  mdon  ia  a  partnetahip.    MUler  r,  ffmffkm^  7191 

IL  AaaamMMKT  to  Skaxb  Pbovitb.— OneiHioaharaaintteprofitaof  npart* 
necship  most  alao  abare  the  loeasa.    Id, 

%  FAHnrxB's  FnzvATB  IiffsiBUCfnoMa.— Psrtnen  haTo  eqoal  anthon^ 
the  partnerahip  affidrs,  and  one  oannot,  by  any  priTate 
limit  the  power  of  the  other  to  bind  him  in  m  partnerahip 
Id. 

ML  LunuTT  AS  PAX!nnB&~FerBona  who  by  their  deaKnga  with  otfaer^ 
and  in  other  rsapeota  hold  themaelTea  oot  to  the  wwid  aa  partn8t%  will 
be  liaUn  aa  oobh,  notwithatanding  private  artioiea  of  disBolnlion  of  part- 
nenhip  entsted  into  betwesn  the  paitiea.    Bpmf  ▼.  fWand^  Ttl 

PAYMENT. 

BrHoOi— The  Uqnidation  of  anaoooontby  nnotOi  thoogjh  by  n  note  of  A 
tidid  pecaoD,  nnleoa  eipreasly  reooJTed  in  payment^  doaa  not 
the  open  aoeoonl    AarsOi  ▼.  .firotvn,  68fiL 

PEBJUBT. 
See  Obdov AL  Law,  %  H 

FBB80KAL  PBOPXBTi: 
See  Oo(BfORAX]nM%  & 
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FLBADIKO  AND  FKAOnCK 

I.  Jmotw  or  Aomov— Fliasxvo.— T«iia&ti  in  mvwMj^  of  dWnoft  panali 
off  land  ofeanot  be  joined  in  a  writ  off  dower.  In  dower,  eevend  tenaooj 
mut  be  pleeded  in  ebetement;  non-tenure  may  be  alao  pleaded  in  bar* 

X  PtiADlRO  Tekbsr  ov  Snoxfxo  ABSiOLn.— A  plea  of  tender  of  apeoifle 
artioka  mnat  tbita  that  they  were  kept  xeady  until  the  nttennoat  oon- 
Tenicnt  time  of  the  day  of  payment    Aldrieh  ▼.  Albee^  45. 

JL  PtAAixivo  CkuvazDEiuTiOM  ih  ABBUiomr.— -TluMigh  in  oMtfmjM^ 

eient  to  state  only  thoae  parts  of  a  contract^  for  the  breaoh  of  which 
leeoveiy  is  sooghti  yet  the  whole  oonaideration  most  be  explicitly  and 
eoneotly  stated.    Curleif  r,  Dean^  140. 

^  Tabiaitob  nr  AonoNS  on  Coxmuor. — ^In  an  action  on  a  contract^  the  one 
aet  forth  on  the  record  and  the  one  proved  must  agree  in  substance  and 
effeotb  And  in  the  case  of  mutual  ezecntoiy  promises,  m  trivial  Tariation 
in  setting  out  the  contraot  isfataL    Jd, 

[  &  KoncB  OF  TAXING  DxposiTioN. — An  order  pennitting  a  party  to  take  a 
depoaition  "  on  reasonable  notice,"  is  good,  if  such  has  been  the  praotioe 
off  the  court    Cumdngham  ▼.  Irwin,  458. 

#,  FUADZNG — ^HiTBBANis  Dkrndant.— Where  the  trespass  is  Committed  by 
the  wife  alone^  the  husband  most  be  joined  in  the  action;  but  the  deda- 
ration  must  state  that  it  was  so  committed  by  the  wife.  MeKeowm  ▼• 
/oAiMOfi,  693. 

7«  Bbeaith  09  GoYSNANT  OF  Wabrantt— PuLkDiNO. — ^In  an  action  for  the 
breach  off  the  covenant  of  wairanty  in  a  deed,  it  is  not  neoessaty  to  aver 
that  the  title  to  the  land  has  been  tried.  It  is  suffioiHit  to  allege  an 
eviction  under  a  paramount  and  advene  title.    PaUon  ▼.  Kamedpt  744 

See  EzBOUTOBS,  7;  Slandbb,  1. 

POWEBS. 

^^*»^  Bnvooabul  — ^Where  the  def endant^  who  receives  for  collection  a  note 
in  favor  of  the  plaintiff's  debtor,  the  proceeds  of  which  the  debtor  di- 
rected to  be  peid  to  his  creditors,  promised  the  plaintiff  in  consideration 
off  hia  forbearing  to  sue  the  debtor,  to  pay  the  proceeds  to  him,  it  waa 
held  that  the  power  given  to  the  defendant  was  revocable^  and  that  he 
was  not  liable  in  action  for  moo^y  had  and  received,  it  appearing  that  be- 
lore  the  note  had  been  collected,  the  debtor  directed  the  defendant  to 
pny  the  sum  when  cdleoted  to  a  particular  creditor,  which  the  defendant 
did.    Ptabody  ▼.  Harvey^  lOS. 

PRINCIPAL  AND  AGENT. 

L  PuBUO  AND  PuvAXB  AaxNTa.-^Where  a  duly  authoriaed  public  agent 
enters  into  a  contract  on  behalf  of  the  government^  but  affixes  his  own 
name  and  seal  to  it,  it  is  ncTcrtheless  the  contract  of  the  government 
and  not  of  the  agent  But  if  the  principal  is  a  private  person  or  corpo- 
ration, the  contract  must  be  executed  in  the  name  and  under  the  seal  of 
such  principal  in  order  to  bind  him;  and  if  the  agent  puts  his  own  name 
and  aeal  to  it^  he  will  be  personally  bound,  though  he  describes  himself 
in  the  body  of  the  contract  as  acting  for  hii  principal,  for  this  is  mere 
deicripUo  permmce,    StmchfiM  v.  LiUU,  65. 
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S,  AxTBiAxao  F6WIB  ov  AnoBHBT,  EBXOPrKL  BT.— li  a  principal  dttm 
hack  a  power  of  attorney  to  l^gilue  a  prior  act  of  the  attomoj,  he  la 
eatopped  from  •bowing  that  it  waa  exeented  sabteqiieiitiy.    MiHkem  ▼. 
Cfaomba^  70. 

iL  SuBSBQunrr  Baxdioation  or  AxroBmEr'a  Aoi^—Whibn  aa  attomfly  ap- 
pointed by  parol  ezeoatea  a  bond  in  the  name  of  the  principal,  and  after* 
wards  the  principal  gives  him  a  regular  power  of  attorney  dated  prior  Uk 
the  bond,  thia  is  a  good  ratification  of  the  bond.    Id, 

^  FKR80NAL  LiABiLiTT.— Whenever  a  person  undertakes  to  stipnlato  for 
another  by  an  instriunent  under  seal,  without  authority,  or  beyond  it, 
he  is  liable  penK>nally  on  the  contract,  and  this,  nctwithatanding  he  de- 
scribes himself  in  his  representative  character.    MUekeU  v.  Haeem,  169l 

§k  CoMT&ACT  BT  AoBHTS  OF  Mttnigxpal  Cobpo&ation.— Where  a  oaoimitte» 
of  a  municipal  corporation,  describing  themselves  as  such,  made  a  con- 
tract for  the  survey  of  the  dty,  and  affixed  thereto  their  individual  aig- 
natnree  and  seals,  and  the  corporation  had  recognised  their  authority,  it 
was  held  that  the  ocnnmittee  were  not  penonally  liable  on  the  oontraol^ 
but  that  the  remedy  waa  cismmpaU  against  the  corporation,  the  contract 
not  being  under  the  corporate  seal  so  as  to  sustain  an  action  of  covenants 
SandaUv.  Van  VechUn,  193. 

C  AassrfB  Liabzlitt  vob  Monet  Bbcbivxd.— An  attorney,  or  agent»  wliO' 
is  authoriaed  to  sell  land,  and  to  collect  money  on  a  bond  or  mortgiget 
should  keep  the  money  received,  ready  to  be  paid  over  to  the  party  en- 
titled to  it.  He  is  not  liable  for  interest  on  the  moneys  of  his  prindpal, 
unless  in  default,  or  unless  he  haa  made  use  of  the  money  for  his  own 
profit     WiUiama  v.  SU>rrs,  340. 

7*  FBiNCi7AL'8BBSP0NBiBiLnTCBiiaNAiXT.--Aprindpal  is  liable  criminally 
for  those  acts  of  his  agent  in  which  he  participated,  and  such  participa- 
tion may  be  ahown  by  circumstantial  evidence.    Oommomw9dUk  t.  OiU 

Ugpie,  476. 

See  BzBOUTOBfl^  8;  Ihbahox;  6. 

BEALBSTATB. 

L  Qbabuvo  Lois  ok  Ukaoobftbd  SrBKns. — ^Wbere  a  proprietor  d  a  traet 
of  land  in  a  <^ty,  laid  off  streets  therein,  which  were  never  aooepted  by 
the  corporation,  and  leased  lots  bounded  on  such  street^  and  afterwacda 
the  proper  authorities  estaUished  streets  through  said  tract  without 
reference  to  those  thus  kid  out,  it  was  held  that  the  proprietor  was  not 
bound  to  keep  open  the  streets  mentioned  in  lus  leases^  if  the  lossess  had 
a  reasonable  and  convenient  way  to  a  public  street  or  highway.  Umder- 
wood  v.  StuyveMfUf  215. 

Si  Ck>irrBACT  won  Bale  gw  Labb— Bight  of  Hbib&— When  a  contract  » 
made  for  the  purchase  of  land,  it  descends  to  the  heira  of  the  vendee  aa 
real  estate;  and  they  have  a  right  to  demand  the  discharge  of  the  contract 
by  the  administrators  out  of  the  perfional  estate.  Ckanqmm  v.  Brown, 
843. 

8.  Vbbdob's  Bioht  in  Casb  ov  Assionmxbt.— Where  the  vendee  asnignii  the 
contract,  and  the  assignee  takes  possession  of  the  land,  the  vendor, 
though  he  has  no  right  of  action  against  the  assignee  for  the  purchase 
money,  may,  however,  by  virtue  of  his  lien  on  the  land,  call  upon  him 
to  {  ay  the  money,  or  to  surrender  the  land,  or  to  have  it  aold  in  satiafM- 
tion  of  the  lien.    Id. 
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4b  Advxbss  PossisaiOK  uvbbe  Statute  ov  Ldotations.— The  poaaeHioii 
thftt  wiU  gi^e  ft  title  under  the  etatate  of  limitatiooi,  must  be  An  Mtaal 
ooonpeney,  definite^  pontlTe  and  notoriona.  Henoe,  the  ooeaaioiial  eat- 
Ung  of  tunber,  and  the  ezeroiae  of  other  acta  of  ownerahim  aiioh  aa  men 
are  aoooatomed  to  nae  over  woodland,  is  not  aaoh  a  poeBoaaian.    Baileifr. 

&  Lahb  Sold  bt  Mms  asd  Bouims.— Aa  a  general  rule,  when  a  peraon 
aella  land  by  the  metea  and  bonnda  of  an  original  grant,  if  the  poichaaer 
geta  all  the  land  embraoed  by  that  grant,  he  haa  no  oanae  of  oomplaint, 
eioept  where  there  ia  a  special  oovenant^  or  aome  willfal  misrepresenta- 
tion.   Band  v.  QwMebaum,  702. 

f.  Advkbsm  PoflOSSioM  uiTBXB  J>iFVEB£irT  TiTLB.— To  bar  the  plaintifF'a 
daim  to  realty,  it  makes  no  difference  whether  the  possession  be  held 
uniformly  under  one  title  or  at  different  times  under  different  titles,  pro- 
vided the  claim  of  title  be  always  adverse  to  that  of  the  plaintiff,  nor 
does  it  make  any  difference  whether  the  possession  be  held  by  the  same 
or  by  a  snccession  of  individuals,  provided  the  possession  be  a  oontinned 
and  nninterrapted  one.    Shaimtm  v.  Knmy,  704. 

7.  Ghanoino  Advkbsb  to  Fbibndlt  PosaisaiON.— An  agreement  not  legally 
binding  camiot  change  an  adverse  into  a  friendly  and  united  possession. 
A  mere  parol  agreement  by  the  tenant  to  buy  the  adverse  title  of  the 
plaintiff's  lessor  will  not  stop  the  statute  of  limitationa  from  running^ 
Daniel  v.  MUs,  707. 

&  AOTUAL  Pcssssszoir  ov  Pabt.— Where  one  haa  been  in  possession  of  the 
land  in  controversy  for  the  statutory  time^  the  plaintiff  will  be  barred  aa 
to  the  whole  tracts  although  the  land  had  not  been  all  used  or  occupied 
by  an  actual  indoeure  during  that  period.  IcL 
9L  iMPBOVXiiBNTB  BT  BoNA  FiDB  HoLDEB. — Equity  will  compensate  the  pos- 
sessor of  realty  for  improvements  thereon,  made  bona  JSde  under  the 
belief  that  the  land  was  his  own.  But  one  who  takes  possession  without 
title  and  bestows  labor  upon  lands,  knowing  them  to  belong  to  another, 
is  not  entitled  to  compensation.  Barlow  v.  BeH,  731. 
IOl  Laitd  Sold  bt  the  Acre. — Where  a  number  of  acres  of  land,  part  of  a 
large  tract,  is  sold  at  a  certain  sum  per  acre,  and  the  deed  does  not  oon- 
tain  the  worda  "more  or  less,"  equity  will  relieve,  ii,  upon  a  resurvey, 
there  is  discovered  an  unusual  excess  or  deficit.     Whaley  v.  EUot^  737. 

See  Statute  of  F&AUDe,  4,  6. 

BEPLEVIN. 

Ite  CkwDS  SnziDb — ^Replevin  will  not  lie  for  goods  seised  upon  a  warrant 
ksaed  by  an  officer  under  the  patrol  law.    Oiti  v.  CoU,  616. 

EIOT. 
See  OBimvAL  Law,  11. 

BATiKSw 

L  BiLivxBT  ov  SPEomo  Abuglbs,  Pljxie  07.~If  no  place  of  delivery  is 
mentioned  in  a  contract  to  deliver  specific  articles  at  a  day  certain,  the 
orsditor  haa  the  right  to  appoint  the  place.    J  Idrich  v.  Albee,  45. 

Si  Baaaataov  bt  yENDOB.-^A  vendor  cannot  rescind  a  contract  of  sale  and 
redaim  the  goods  on  the  ground  of  fraud,  unless  it  appears  that  he  waa 
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indnoed  to  ptrt  with  raoh  goods  by  deoaptm  nwcrtioni  aad  lUao 
fraadnleiit  reprateotitioiis  of  the  v«iidM;  and  the  fiot  that  tte 
WM  inaolyent^  and  the  goodi  llaUe  to  imntndiatft  attaehment  bjhia 
itoci^  which  waa  nnkiiowii  to  the  vendor,  ia  no  graand  to 
Cfroet  Y,'Peter§t  7& 

IL  Kg  Wi&BABTT  VBOM  SouxD  Fbicb.— The  sale  of  a  ehaiteltothe  prioe 
of  a  Bound  artioleof  that  deaoriptioDt  will  not  amonnt  to  awazxantj  thaft 
each  artiole  is  sound  and  merohantable.    J}eaH  y.  liamn,  162L 

4,  Bight  or  AcmoN  fob  nN8GnHi>VB88.~To  entitle  a  puehaaer  to  main- 
tain an  action  against  the  seller  for  nnaoondness  in  a  <diattel  aoU^  tbeve 
must  be  either  feand  or  eitpresi  wanranty.    ItL 

&  rifPT«nn>  Wabbahit  am  to  Qvautt  OF.SLAYa.^Althoagfa  the  mla  haa 
been  adopted  in  Soath  Osfolina,  following  the  civil  law,  that  a  aomid 
price  implies  a  warranty  of  aonndness,  yet  the  role  reqnirea  limitntioBt 
and  cannot  extend  to  the  moral  qnalities  of  a  slave.  8tmA  ▼.  MeOaH 
ooo* 


L  SHKBinr  NOT  Dibqualdud  to  Sebvx  Fiu)gb88.— A  sheriff  who  ia  a 

ber  of  a  banking  ooiporation,  may  serve  process  therecn,  beoaaae^  not 
being  personally  liable^  he  is  not  a  party  to  the  action.  Adamt  v.  iFat^ 
ea$MiBank^  88. 

%  Fmsnimiov  or  Pkbiobjcahob  or  I>nTr.— The  presomptian  is  that  offi* 

cial  daty  has  been  regularly  peiformed,  until  the  contrary  appeafa. 

Hence,  where  a  deputy  sheriff  had  an  execation  agunst  a  party,  refenm- 

aUe  in  February,  and  in  March  following,  the  debtor  sold  a  pair  of  horses 

which  he  had  in  his  possesrion  at  the  delivery,  and  on  the  retain  day  ci 

the  execation,  and  the  deputy  sheriff  afterwards  took  and  sold  the  horses 

nnder  the  execation,  it  was  held  in  an  action  of  ttespass  sgainst  him. 

that  it  woold  bepresomed,  in  the  absence  of  proof  to  the  contrary,  thai 

he  had  lawfoUy  levied  npon  the  property  before  the  retam  day.     ffarU 

weffv.  J2oo<,232. 

See  BziouTXGin%  2L 

SLANDER. 

L  Vabiahob  iir.— The  words  charged  were  that  **  the  plaintiff  had  had  a 
bastard  child;"  and  the  words  proved  were:  "If  I  have  not  been  nusin- 
iormed,  the  plaintiff  had  a  bastard  child."  It  waa  held  no  variances 
'Treai  v.  Browning,  156. 

S.  HiTZGATiOK  or  Damagbs. — ^Reports  in  circolation  that  the  plaintiff  had 
been  goilty  of  the  crime  charged,  may  be  given  in  evidence  by  the  de- 
fendant as  evidence  of  character  to  mitigate  damages.    Id, 

S  BviDXNGB  TO  JusTirr  not  AT>inaHTBTi»i — Evidence  on  the  general  issne 
without  notice,  for  the  porpose  of  mitigating  damages,  which  amoanta 
to  a  jostification  of  the  charge,  is  not  admissible.    Id, 

i,  WoBDB  Actionable  pxb  sx. — ^To  say  of  another,  "Ton  got  to  bed  with 
Sarah  M.,*'  is  actionable  per  se;  so^  also,  "He  is  sneh  a  whoring  fellow 
that  it  is  with  diffionlty  he  can  keep  a  girl  abont  the  hooaob  being  con* 
tinnally  riding  them;"  and  '*He  has  committed  fomioation,"  althoa^ 
the  person  to  whom  the  words  referred  may  have  been  a  married  msiu 
Walton  V.  Smgleton,  472. 
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&  Oamnoonnr  ov  Wobm  or  SLAnn.— b  an  aotfon  of  ahiidflr  the 
rnxda  an  to  1m  ooBftraed  M  llMy  w«n^ «  dMMiU  ka^  liMi^  vadii^^ 
ty  thepwm  to  whom  Hmj  w—  addfawel    Awpyy  r.  J|f<r<;  CM. 

0.  boinnrG  Veuxkw  sr  a  Quvnov.— A  «liai9i  «f  fdonyiMy  baauds^ 

a  quaation  aa  weliaa  by  adiiaot  allngartwi,  if  iiwaa  ao  maanl,  and  tlua 
M  A  QsaaBoii  OS  ocaiauQocMDa  Jtm 
7.  XnnnrcB  ov  Gbabacibe  nr  SLAirom.— h  an  aotiop  cl  dandar,  avidanoa 
oi  tte  plaiiiim  gMMral  bad  ohaiaolar,  but  not  of  a  paiti<mlar  ariauaal 
aatothartbmtbatiaipatadtobiatiy  ia  admiariUa  in  mitigatinn  «l  dam- 
agBiL  Id. 

SPBOmC  FKKFOBMAKOE. 

L  Ov  OtnramacT  or  Sam,  flpadilio  parCornianoa  ol  a  oontiaot  at  aaotioa 
will  ba  daocaady  wlMva  tba  aale  ia  6oiia  Jide^  the  titia  good,  and  tha 
qoantityof  land  tbaaama,  andtbadaaoriptionsabatantiaUy  tnie^  althoq^ 
it  may  Taiy  in  a  aUg|it  dagraa.    JTia^  r.  Bardmu,  S1S» 

%  Idik-^uoht  VAUTiiTioif,— Whan  two  adjoining  lota  of  land  wan  aold 
togettur,  in  ona  paioal,  for  ona  prioe^  and  on  ono  of  tha  lota  wwa  bvild- 
iafi»  whiah  pit^aotod  two  faat  an  tha  othar  lot,  it  waa  bald  that  tUa 
waa  not  ao  ntatarial  a  dafaat  in  tha  aabjaat»  or  variation  from  tha  tenna 
of  tha  daaeriptian  at  tha  aala^  aa  would  antltia  tta  pmohaaar  to  abandon 
tba  oontraoi    Id. 

iL  OoMFBraAnov  TO  PuBOBABEB.~Whara  the  pmohaaar  oannot  by  tha  naa 
of  ofldinaiy  diligenoa  diaoovar  a  defect  in  land  aold,  and  ii  midad  l^  tha 
advartiaainant  of  aala^  ba  it  entitled  to  oompenaation  for  any  diminntion 
of  valoa  aiiofaig  therefrom,  to  ba  dednoted  from  the  prioa.    Id. 

^  Ov  iKDBianTr. — ^When  adminiatratora  make  an  agreemnt  with  one  to 
whom  A  oontraot  ia  aarignad,  that  be  aball  indemnify  and  aavo  tiwm 
haimlaai^  ato.;  the  adminiatratora  are  entitled  to  a  apeoifio  perfoimanoa 
of  the  oovenant;  and  a  want  of  peiaonal  eatatea  eannot  be  aet  np  agunat 
the  relief  aooght.    Champigm  ▼.  Browm,  843. 

&  Ov  Pabol  Oohtbaot  Dmanx — ^A  mere  oral  promiae  to  oonvey  a  certain 
traetof  land  to  a  aon  in  oonaidaration  of  Uood  and  ailiBOtion  to  not  aoflU 
eiant  to  warrant  a  deoree  of  apeoifio  ezeoation,  eren  in  &mr  of  a 
pmohaaar  from  tha  aon.    Jdiekmem  ▼•  Orime»9  714^ 

••  Wbbn  DsnxD.— It  ia  a  g«Mral  rule  that  if  an  action  at  law  will  not  lie 
upon  a  oontraot  to  reooyer  for  ita  breach,  equity  will  not  decree  ita 
apeoifio  ezeciition.    Id. 

1.  Wedt  Dbguid.— Whether  the  perfoimanoe  of  a  Oontraet  ahould  be 

apeoifioally  decreed,  dependa  npon  the  droomatancaa  of  the  oaae.  Ao* 
oordingjLy,  where  the  pmohaaar,  in  a  oontraet  for  the  sale  of  land,  haa 
with  good  faith  ahown  a  willingneaa  and  readineaa,  withoot  injmy  to  the 
Tcndor,  to  perform  aabatantiaUy  the  agreement^  he  will  be  entitled  to  the 
aid  of  a  oomt  of  equity.    Hart  t.  Brandy  71ft. 

••  Of  EiiTiBa  CkiirxBAOT.^-Where  a  contract  ia  entire,  equity  will  deoree  an 
entira  perfomianoe  or  a  total  readaaion;  it  oannot  reaoind  aa  to  a  part 
and  affirm  aa  to  the  reaidne  which  haa  been  performed.  If  the  righta  of 
third  peraona  are  involved,  the  partiea  moat  be  left  to  their  remediea  at 
law.    JoknttoH  V.  liitekeU,  727. 

%  BiATDTB  or  F&AUSB  A8  A  BdiRBi.— To  Avail  cneaolf  of  the  atatnte  of 
franda  aa  an  ol>jeotion  to  decreeing  the  apedfio  perf onnanoe  of  a  parol 
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oontract  for  the  aala  of  laiida^  the  dofandaai  mnat  dany  the  wle  or  pleail 
the  stataie;  if  he  admit  the  nle  mmI  hSl  to  zely  on  the  etetote,  the 
plaintiff  need  adduce  no  proof  of  the  sale.    Talbot  ▼.  Bowm,  747. 

KL  Whbn  DiGBSSDi — ^To  entitle  to  a  speoifio  perfonnanoe  of  a  oontoaol^  in 
&Torof  aaaengneeof  a  bond  conditioned  for  the  conTeyanoeof  laiMU 
on  the  ground  of  the  repreaentations  of  the  oUigor,  upon  which  the 
aaaignee  was  indnced  to  rely,  it  is  neeeaeary  that  the  rnpTriBtintatioBe 
ihonld  be  made  deliberately,  with  the  belief  that  they  would  be  relied 
upon,  and  that  they  were  relied  upon  and  occasioned  injnxy  to  tiiepenoa 
confiding  therein.    Ccuey  y.  AUa^,  760. 

11.  OowTBAor  WITHOUT  Coyan>BU!noa;~Bqidty  will  not  decree  the  gpecifie 
execution  of  a  contract  where  there  ia  no  oonaidecation.  Slmekl^bwd  ▼• 
ffandiey^  763. 

STATUTKS. 

1.  CovsTBUonoN  07  Final  Statdtb.— Penal  atatatea  are  to  be  expounded 
strictly  against  an  offender  and  liberally  in  hia  favor;  it  is  not  soffieiaBt 
that  the  offanae  ia  within  the  misbhiefii  intended  by  the  legfalatare  to  be 
redreaaed,  if  not  within  the  words  need.  AocordbigLy,  it  is  not  punish- 
able^' under  the  statute  prohibiting  the  erection  of  wooden  boildii^ 
within  cerbsin  limits,  snd  of  wooden  additiona  to  bnildinip  already 
erected,  having  in  them  a  chimney,  fire-place  or  stove^  to  make  m  wooden  • 
addition  to  a  building,  with  the  fire-place  entirely  withoat  tiie  additioB. 
DaggeU  ▼.  State,  lOa 

%  Statutm  Ctonw ku JUL)  PnottFUurivMLT.— If  a  statute  be  not  eaqJicitiy  retrO" 
ipective,  the  court  will  not  by  oonstniotion  give  it  a  retnMpeotive  openii* 
tion.    Ooiken  t,  8timm{fton,  121. 

t.  BsPBALi-— An  important  public  statute  of  long  standing  will  not  be  held  to 
be  repealed,  except  by  expresi  worde^  or  by  strong  and  neeeesary  impli- 
cation.    Wik(m  ▼.  iSJpeneer,  49L 

STATUTE  OF  FBAUD8. 

1.  Pabt  Bzxodtxon  urdbb  Pabol  AaBinaEBT.— When  any  aeta  are  done 
nnder  a  parol  agreement  for  a  right  of  way,  or  other  interest  in  land, 
which  are  prejudicial  to  the  party  performing  them,  and  are  in  part  exe- 
cution of  such  agreement,  it  is  valid,  and  not  within  the  statute  of  ficaodL 
Rktar  V.  KeUy,  88. 

%  SuwiuiEHOT  ov  MEMonA2a>UM. — An  agreement  to  deliver  cotton,  aigned  by 
the  defendant  alone,  ia  a  sufficient  memorandnm  of  tte  oontraot  to  take 
the  case  out  of  the  statute  of  frauds.    D<mglom  ▼.  Spmn,  588. 

Bb  PBOMm  TO  Pat  Anoihbb's  Debt. — ^If  the  person  for  idiose  use  goods  are 
furnished  be  at  all  liable,  any  promise  by  a  third  perwm  to  pay  therefor 
most  be  in  writing,  as  it  ii  within  the  statute  of  frauds.  Acicordin^, 
where  the  defendant,  being  preaent  with  L.  in  a  store,  verbally  engiged 
to  be  responsible  for  whatever  goods  a  merchant  ahould  let  K  have,  and 
he  let  him  have  gooda  and  charged  them  to  him  on  hia  book%  for  which 
Lb  afterwarda  paid  part^  the  promise  is  within  the  statute  and  void, 
although  the  merchant  made  the  following  memorandnm  in  his  book: 
"The  above  articles  were  delivered  to  K,  who  waa  introdnoed  by  J.  IL 
0.,  who  agreed  to  be  responsible  for  what  Mr.  L.  may  want  in  mardian- 
dise.  Credit  waa  given  on  aaid  01  becoming  re^Mosible.''  Ldamir^ 
Creiftm,  66i. 
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^  HmoBAHDinc  wok  8jjm  ov  Lavdw — On  tte  nle  of  land  the  following 
reoeipt  mm  hold  mfficieni  m  a  memonuadnm  within  the  stataie  of  fnndis 
"Baoeived  of  OL  twenty  doUan,  being  on  aooonnt  of  a  plantation  on  the 
QypieM»  idkl  to  him  ttds  day  lor  two  thooeand  two  hnndieddoUan,  pay- 
able in  difEerentinttallmfln*i»ae  per  agreement"    Cotaekr^Deaeomdret^ 

1^  Pabol  AuTHOiRiTT  TO  SxLL  IiAHDB.— The  statate  of  franda  does  not 
require  an  authority  to  sell  landa  to  be  oreated  by  an  inatrament  in  writ- 
ing.    Talboi  ▼.  Bowmj  747. 

See  Sfbooio  Vekmobmxkcm,  0. 

8TATUTB  OF  LIMITATIONS. 

1.  AuajowupoDro  Dsbt  Babbxd. — ^Where  the  maker  of  a  note  denied  hia 
ognatnrob  bat  aaid  that  if  it  ooold  be  proved  that  he  ngned  it  he  would 
pay  it^  and  hia  lignatore  was  proved,  it  waa  held  that  this  waa  sufficient 
to  take  the  ease  oat  of  the  statate  of  limitations.    Seaward  ▼.  Lurdf  SO, 

2m  AcmowLgDOimiT  bt  Joint  Dkbtob. — ^The  acknowledgment  by  one  of 
sevend  makers  of  a  Joint  and  sereral  promissory  note  takes  it  oat  of  the 
statate  of  limit^^^^  as  agunst  the  others.    Bavmd  ▼.  Laihrop,  147. 

IL  SuoGBBSiyB  DiSABiunis.— Where  a  title  acoraed  twenty-one  yean  before 
the  commencement  of  the  soit,  and  daring  the  infancy  of  the  plaintifls» 
their  claim  will  be  barred  as  against  an  adverse  possessor,  if  not  sought 
to  be  enforced  within  ten  years  after  arriving  at  fall  age,  notwithstand- 
ing the  claimants  were  females  and  married  daring  infancy,  and  wer^ 
/ernes  eoverf  at  the  time  sait  was  broaght.    Thompmm  v.  Smithy  468. 

4b  AcxirowxADOzyo  Debt  Babrkd. — ^The  slightest  acknowledgment  of  a 
debt  is  safficient  to  take  it. oat  of  the  statate  of  limitations  Accord* 
in^,  where  a  debtor  referred  an  account  to  an  agent  for  eramination, 
it  was  held  that  this  was  sufficient  evidence  to  go  to  the  Jury,  as  show- 
ing a  promise  to  pay  whatever  should  be  found  dne^  so  as  to  remove  the 
bar  of  the  statute.    Burdm  v.  MeS^hmny,  570l 

&  Wab  SuBFmiiiML— The  operation  of  the  statute  of  limitations  is  suspended 
between  the  dtiaens  of  two  oountries  at  war,  while  such  war  continuea, 
WaU  V.  Sobmrn^  623. 

i.  SsvxRAL  AcKirowLKDOifSST. — ^Tho  acknowledgment  of  one  of  several 

makers  of  a  joint  and  several  promissory  note,  that  the  debt  is  still  due, 

is  sufficient  to  take  the  case  out  of  the  statute  as  to  the  others;  and  suoh 

acknowledgment  may  be  given  in  evidence  in  a  separate  suit  agunst  any 

of  the  others,  and  wtH  be  oonclnsive  unless  rebutted.    Beits  v.  ISUlttp 
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See  GoRVUOT  ov  Laws,  1;  Bxal  Bstat^  4, 6,  7,  8. 

STBEETa 
See  OoBVOBAnom^  6;  Bbal  Bstax^  L 

SUBET7SHIP. 
L  BuBarnB^Tntm  iok  whzoh  Bouvb.— Where  an  officer,  who  is  elected 
annually,  gives  a  bond  for  the  faithful  discharge  of  the  duties  of  hia 
office,  his  sureties  are  bound  only  for  one  year,  although  no  time  is 
specified  in  the  bond,  and  although  he  should  be  elected  several  years  in 
succession.    8.  O.  Sodety  v.  Johnuon,  644. 

See  Pabtnebship,  2. 
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1.  WxTBOUT  iBTBfTKnr.—Whera  An  injnxy  it  ihb  immadlito  ooaieqiMnoe  d 
an  act»  vhether  it  traa  intentionid  or  nnintontianal,  ihe  doer  of  tfao  act 
is  liable  in  tntpaM.    ChUtte  v.  Swan,  231. 

S,  JoiHT  Tkxbpass.— If  several  petsont  oo-operate  in  the  perfofmaaee  of  an 
act  which  ocoasionB  an  injnry,  they  are  liable  aa  treapaaaen,  eitfaer 
Jointly  or  severally,  and  one  may  be  held  reaponaible  for  all  the  damagns 
if  it  appear  that  they  acted  in  concert^  or  that  the  acta  of  the  otfaaia 
were  tiie  natural  result  of  the  act  performed  by  the  one  soed.    ItL 

t.  Ck>iraxQUB]fTiAL  iNJUET—DAMAoaa.— Where  the  defendant  went  up  in  a 
balloon,  and  descending  in  the  plaintiflTa  garden  became  entan^ed  and 
called  for  help,  wherenpon  a  crowd  broke  into  the  garden  and  injured 
th«  fences  and  plants,  it  waa  bald  that  the  injoxy  waa  the  natoral  and 
ordinary  oooseqiienee  of  the  act  of  the  defendant,  and  that  b  e  waa 
liable  therefor.    Id. 

8aa  HuBBAKD  abb  Wd^  6b 

UHAGR 

1.  PMBUnmoN  ov  Gbaitt  iBOiL— a  general  usage,  like  that  of  depoaitiog 
lomber  on  the  banks  of  a  river,  accompanied  by  no  daim  of  titles  nor  an 
intention  to  occupy  the  land  in  ezdnsion  of  the  owner's  rigjiti,  fninishes 
no  presumption  of  a  grant    Bdhum  v.  Turner,  36. 

S.  As  TO  Fkbioht. — ^In  an  action  by  a  earner  against  a  consignor,  for  htif^ 
on  rice  shipped  to  Charleston,  the  defendant  may  give  evidence  of  a  ooa- 
tom  in  the  river  trade  to  look  to  the  produce  and  consjgnee  alone  lor  the 
freight     MiddteUm  v.  Hejfwcard,  66i. 

USUBY. 

1,  Bkniwal  or  Ububioub  Ck>STRA0T. — ^Where  a  note  ia  given  on  a  naarioiia 
contract,  and  partly  paid,  and  a  new  note  given  for  the  balanneb  sneh 
new  note  is  also  usurious.     Warren  v.  CraUree,  5L 

%  Befensb  09,  TO  Whom  Available.— Where  a  person  for  the  purpose  of 
raising  money,  agrees  with  another  to  procure  a  note  signed  and  indoraed 
by  other  parties,  but  not  by  himself,  which  the  lender  agreea  to  diaoonnt 
at  usurious  interest,  and  auoh  note  is  accordingly  obtained  and  dia- 
oounted,  an  indorser  thereon  may  resist  payment  on  the  ground  of 
usury.    Id, 

t,  UsuBious  Loan—Nbw  Pbomisi,  whbv  Valid.— Where  a  judgment  en- 
tered on  a  bond  and  warrant  of  attorney  given  as  security  for  a  usurious 
loan,  was  set  aside  without  declaring  the  bond  void,  and  the  defendant 
afterwards  promised  to  pay  the  sum  actually  lent,  it  waa  held  that  thia 
promise  was  valid,  and  would  support  an  action  of  aenrnqmii,  and  that 
the  plaintiff  would  be  entitled  to  judgment  thereon,  on  bringing  in  the 
usurious  securities  for  cancellation,    Sarly  v.  Mahon,  20L 

4b  Iv  Taxing  Commission. — ^Where  commission  merchants  were  in  the  habit 
of  receiving  and  forwarding  to  New  York  produce  sent  to  them  by  a 
country  merchant^  and  of  accepting  his  drafts,  and  charging  two  and  a 
half  per  cent  commission,  in  addition  to  interest,  on  advanoea  made  to 
meet  these  drafts,  when  he  had  no  funda  in  their  haods^  it  waa  held  that 
the  charge  was  not  usurious,  it  appearing  that  it  waa  not  a  cover  for  a 
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lo«B»  Mid  that  this  wm  the  piMtiM  of  oChw  mwdiiiiti  cnigiiged  fn  aiitt- 

flarbaniiflM.     TrotUr  r.  OwrtU^  2lh 

§k  Vwnaoim  BnrawAL  ov  Non. — ^Wh«ra^  upon  the  tcbowiI  of  a  notei  * 

'    pwMiimobo>yoaovonporomt.  io  onotod,  the  aoirttoito  k  wnrian,  aU 

thoBgh  a  lopanle  noto  is  giron  lor  the  fnouiiiuiL    Smwtwtfd  ▼.  AiyM^ 


i.  Idbi— Aktboidmiit  Dot  Vaubw^-A  maiiou  noto  ghroi  in  Noowal  of  a 
loRDor  valid  one  doM  not  ailbot  the  anteoodent  debt    Id, 

7.  TtkAMtwER  or  UsuBioim  Nan! — ^Wheio  the  holder  of  a  note,  knowing  it 
tobe  vanrioaa,  tnuiflfen  it  to  another  as  part  of  the  oonddention  lor  a 
pmohaaeof  land,  with  the  avanuMM  that  it  ia  good  and  Talid,  the  tiana- 
teee»  upon  lailingto  reoover  on  the  note  on  aooonnt  of  the  nsniy,  may 
treat  it  aa  a  nnllitj,  and  bring  amiwifiitf  against  the  powheeer  of  the 
land  for  the  oondderatioD.    IcL 

H  ABunmrr  to  fat  tor  Bbtswal,  Uavuovi.— A  penon  gave  a  note  for 
ire  hundred  doUan,  for  a  iralnable  oonaideration,  payable  in  mxty  days, 
and  when  it  fell  dne,  to  obtain  a  further  time  of  lizty  day%  he  gne  hie 
dne  bill  lor  fifty  doUai%  and  a  renewed  note  for  fire  hvndred  doUan^ 
poyaUe  sixty  days  after  date.  The  transaotion  was  hold  nsorioos,  and 
the  note  lor  five  hnndred  dolhu%  aa  well  aa  that  lor  fifty  doDaiSb  waa 
void.    MaU$  ▼.  IhrrtH  67ff. 

WAB&ANTY. 

L  ImuM^  WHAT  OcsnfOsvTXk  — Formal  words  of  waiiauty  are  not  neoes* 
■Bxy  to  OQWtitate  an  e«presi  wammty  of  sonndnsss  of  a  ohittal;  any 
direct  and  oipress  affinnation  of  its  qnslity  or  oonditiony  showing  an  in- 
tention to  warrsnt^  will  be  snffieienl    Ohapman  ▼•  Mmreh^  227. 

%  Bnaui*  Wabbamtt. — ^Ijmd  was  porohased  at  a  sheriiTs  sale  aa  the  prop- 
erty  of  a  party  then  in  possBssion.  The  parohaser  oonTeyed  the  land 
with  a  oovenant  of  speoial  wairsnty  agunst  himself  and  thoee  elaiining 
under  him,  and  gave  a  bond  oonditioned  that  he  would  deliver  peaoeable 
possnssinn  to  his  Tendee  or  heizs  at  a  oertain  date»  and  for  erer  defend 
i^gunst  the  party  then  in  possession,  and  all  and  erery  penon  attempting 
to  hinder  the  said  vendee  or  his  ssrigne,  The  parohaser  recovered 
ion  by  ejectment^  and  delivefed  the  possession  to  hie  vendee^  who 
afterwards  ejeeted  by  a  penon  olaimiwg  under  the  party  in  posses 
sftott  at  the  time  of  the  sheriff's  sale.  It  was  held  ths*  the  oondition  of 
the  bend  waa  not  broken.    ifiBsr  ▼.  J7e<br,  41& 

See  Saubi^  3^  4^  6. 

WATER-COUBSBBL 

L  HAnoABU  Waxos,  Biobt  to.  — NavjgaUe  riv«K%  in  whieh  the  tide 
ebba  and  flows,  ports,  bays  and  eea  coasts  within  the  bonndsries  of  a 
slate,  and  righta  of  fisheiy  annexed  thereto^  belong  to  the  people  in  their 
sovereign  capacity,  for  the  common  use  of  all  the  inhabitsnts.  AmM 
▼.  Mmdfft  SMw 

%  BounniTG  Laitd  ov  Stbbaii.— A  grsnt  of  land  bounded  on  a  river  in 
which  the  tide  neither  ebbs  nor  flows  extends  ad  JUum  aqua^  bat  a  grsnt 
bounded  on  a  navigsble  river  extends  to  high  water-mark  asly.    Id, 

t.  Pkoranrr  nr  OrarBB  Bidb.— One  who  plants  oysters  in  the  bed  of  a 
navigable  river,  below  low-water  mark,  has  not  snob  a  pwpetty  therehi 
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that  he  can  mainiaiin  treBp—i  agMMt  >  periop  taking  thwn  wrmy,  >MMWfljk 
he  owna  the  adjacent  ahore.    Id, 

4  Kavxoabiji  Bftxb,  what  n.— The  rale  of  the  conunon  law  that  onlj 
thoae  riveEB  are  conaidered  nftvigable  where  the  tide  ehba  and  flows,  is 
not  applicable  to  thii  country,  A  ziTer  cannot  be  conaidered  nwigabla 
in  which  natoral  obetractions  prevent  the  paange  of  boata  ^i  maj 
description  whatever.    Catetr,  WeuUington,  699. 

9.  BiPARiAN  OwvxBs — ^BiOHTB  07. — ^A  rivoT  that  ia  merely  capable  d  being 
made  navigable,  it  considered  as  reepeets  the  owners  of  lands  boideriQg 
thereon  aa  a  mere  imaginary  line,  and  the  daim  of  each  extends  tS  the 
center  of  the  bed.  Bat  aa  individual  has  not  snch  an  exdnaive  zi^t  to 
a  river  which  is  datable  of  being  made  navigable^  that  the  legialatnre 
may  not  declare  it  to  be  a  public  highway  whenever  the  obstraotiooa  •>« 
removed,  and  it  becomes  fit  lor  public  use.    Id, 

C  PuBLio  ASD  FlovATB  B10HT8  IK.— The  public  may  use  the  waters  for  the 
purpose  of  navigpttion;  but  that  does  not  impair  the  ri^^  of  the  individ- 
ual to  the  soil  and  use  of  the  watert  as  far  as  is  oonsiBtent  with  the  ri^bt 
of  the  publia    Id, 

,  WILLS. 

I.  FHoov  09. — ^A  will  may  be  proved  by  one  of  the  subscribiiiig  witnesses^  if 
he  can  testify  that  all  the  solenmities  required  by  statute  were  obeervedi 
if  not  the  other  witnesses  must  be  produced,  if  living  and  within  the 
jurisdiction  of  the  court;  and  if  dead,  their  handwriting  and  tiiat  of  the 
testator  must  be  proved,  and  then  it  is  a  question  of  fact^  under  all  the 
cironmstances,  whether  the  statutory  requisites  were  oomplied  with. 
Aooordingly,  where  only  one  of  the  subscribiiiig  witnesses  was  cslled, 
who  testified  to  his  own  signature  and  the  handwriting  of  another  wit- 
ness who  was  dead,  but  could  not  recollect  any  of  the  faota^  and  did  not 
remember  the  testator,  and  it  appeared  that  the  other  snbscribiii^  wit- 
ness was  living  and  within  the  Jurisdioticn  of  the  courts  it  was  held  that 
the  proof  was  not  sufficient.    Jaehon  r.  La  Orcmge,  237. 

%  DxviBB  SuBJXOT  TO  Chaboi.— A  devisse  accepting  a  devise  of  laal 
charseable  with  a  lefliov.  m^Vfi'  ^^"*y>i^  nersonallv  and  ahaolntely  liable 
for  its  payment    OUn  v.  iMer,  8ia 

S.  Takino  pxb  SiXBFBa.— Where  a  testator  after  making  certain  speoifio  1»> 
quests  and  devisee  to  his  children  and  grandchildren,  directed  the  r»> 
mainder  of  his  movable  estate  to  be  divided  equally  amoQghia  surviving 
childrenand  "the  heirs"  of  m  deceased  son,  it  was  held  that  the  diildren 
of  the  deceased  took  per  MUrpeSt  and  not  per  eapUa,  Raome  ▼.  Coisifwv 
390. 

^  P&007  09  WzLL»  Suwiuimcr  07.^Where  it  appeared  by  n  special  ver^ 
diet  that  one  of  the  witnesses  to  a  will  saw  the  testator^s  name  sjgned 
to  the  will  by  a  third  person,  in  the  presence  and  by  the  direeticn  of  tiie 
testator,  but  did  not  hear  the  testator  acknowledge  it  as  his  will,  and 
that  the  other  witness  subscribed  the  will  on  tiie  next  day,  and  hsaid 
the  testator  say  it  was  his  will,  without  expressly  admowledging  the 
signature^  it  was  held  that  the  will  was  not  duly  proved  as  n  will  of 
realty.    BwrweU  v.  CorM,  491 

&  AoKKOwuEDQicENT  09  SxaxATUBH. — ^Whore  n  testator  aoknowMgea  his 
signature  to  a  will  in  the  presence  of  tfie  witness^  it  is  equivalsBt  to  I 
ing  in  hifl  presenoe.  /cL 
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6L  YmgasD  IirmEvr  urdbb  Wilu— Whwe  a  testetor  dixveti  his  real  estota 
to  be  toldy  9  ad  the  money  erinng  therefrom  to  be  peid  to  pertieoUr  per* 
■one,  the  intweit  of  the  le^teea  is  a  Tested  one^  at  rnnoh  at  If  the  land 
'itaelf  had  been  deirieedy  although  the  ezeootor  may  hare  a  diaoretioii  as 
to  the  time  of  eeUiii^  and  althoogh  the  estate  to  be  sold  is  only  a  re- 
mainder.     TiuuweU  v.  SmUh,  63a. 

7«  iDnc— Dbath  ov  DivisiBi — ^The  death  of  the  devisee  of  sooh  vested  in^ 
terest^  before  rUe,  wiU  not  defeat  the  interest,  nnless  so  proTided  in  tba 
win.  Id. 

8L  Jj£sd  CkxRBEDXBiD  AS  MoiTir.— Where  land  isdireoted  to  be  eddy  equity 
inll  treat  it  «is  money,  nnless  some  one^  haying  a  right  so  to  do^  eleet  to 
take  it  as  lend.  Id. 

&  Bxvofuams  aw  Will  bt  '*Bintimro,'*  sia^The  degree  of  "bnznin^ 
^^•''^^^^"g:  tearini^  or  obliterating^*'  neoessaty  to  oonstitate  a  revooation 
of  a  will,  nnder  the  statnte  of  frsnds,  depends  on  cironmstanoes;  the 
dij^test  "bmning;'*  etc,  will  be  soffioienti  if  shown  to  have  been  doae 
onlmo  reeoooiMft,  and  the  fact  that  the  statote  nses  the  word  "destroy- 
ing^**  instead  of  '^Iramin^  osnoelling,  or  tearin^^**  does  not  ohange  the 
ease,  Aooordingly,  if  it  is  shown  that  the  testator  interlined  and  erased 
portions  of  the  will,  and  tore  off  the  saslt,  with  the  intention  to  revoke 
il^  the  zevoestion  will  be  complete;  and  the  laot  that  he  intended  at  the 
tfane  to  make  another  will,  but  fiuled  to  do  so^  will  not  revive  the  iosmsr 
win.    Jakmtom  ▼.  Brda^ard^  Wl. 

WITNESSES. 
See  BfiUDRn^  %  1%  17. 
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